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11. 
ERF 661, 17 PELICAN CRESCENT, VERMONT, OVERSTRAND MUNICIPAL AREA : 
REMOVAL OF RESTRICTIONS ACT, 1967 (ACT 84 OF 1967) AND DEPARTURE : 
MR R AND MRS R VAN DEN BERG 
 
661 HVM (2919) 
H Olivier (028) 313 8900 Hermanus Administration 
18 July 2016 

 
1. Executive Summary 

 
An application has been received on 15 May 2015 from Mr R & Mrs R van 
den Berg on Erf 661, Vermont for a departure from the relevant Scheme 
Regulations in order to relax the lateral building line with Erf 662 from 2m to 
approximately 0m, and the lateral building line with Erf 660 from 2m to 1m to 
accommodate a family room and covered patio with built braai and a window 
in an existing servant’s room respectively. 

 
An application has also been received for the removal of restrictive title 
conditions in terms of the Removal of Restrictions Act, 1967 (Act 84 of 1967) 
applicable to Erf 661, Vermont to allow building work mentioned above, and 
also a covered pedestrian entrance over the street building line. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The 
proposed Site Development Plan is attached as Annexure B, while the 
Motivation Report from the applicant in support of the proposal is attached as 
Annexure C. 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Infrastructure and Planning 
Town Planning  

 
3. Compliance with Strategic Priority 

 
Provision of democratic, accountable and ethical governance 

 
4. Delegated Authority 

 
Executive Mayor  

 
5. Legal Requirements 

 

 Removal of Restrictions Act, 1967 (Act 84 of 1967) 
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 Section 15 of the Land Use Planning Ordinance, 1985 (Ordinance 15 of 
1985) 

 
6. Background/Discussion/Evaluation/Conclusion 

 
Background 

 
An application for departure to relax building lines was received in November 
2013.  The owners were informed that some illegal structures also traverse 
the Title Deed building lines, and that application will also have to be made to 
remove such restrictions from the Title Deed. 

 
On 15 May 2015 the full application, including the Removal of Restriction, was 
submitted to this office. 

 
The application was made for a departure to relax the building line with Erf 
662 from 2m to 0m, to accommodate a family room, covered patio with built 
braai, and also to relax the 2m lateral building line with Erf 660 to 1m to 
accommodate a new window in a servant’s room.  Application will also deal 
with the covered walkway traversing the 4m street building line. 

 
An application has been received for the removal of restrictive title condition 
E(a) and also in Title Deed T19436/2011 in terms of the Removal of 
Restrictions Act, 1967 (Act 84 of 1967) applicable to Erf 661, Vermont. 

 
The restrictive conditions read as follows: 

 
“Page 3 : Paragraph E : 

 
(a) Save with the consent of the Transferor Company in writing no building 

or structure or any portion thereof except boundary walls and fences 
shall be erected nearer than 3,15 metres to the street line which forms a 
boundary of the said property and no such building or structure shall be 
situate within 1,57 metres of the lateral boundary common to any 
adjoining lot, nor save with the consent of the aforesaid, may the said 
property or any lot if the property sold comprises more than one lot) be 
subdivided;”  

 
Discussion 

 
The existing owner indicates that he purchased the property with the existing 
extensions which they are trying to legalize now. 

 
On the building plan dated 2005 it was clearly indicated that a portion on the 
family room and braai structure were traversing the 2m southern lateral 
building line was to be demolished. 
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A building plan was then also submitted by the existing owners in 2013, to 
construct a new garage on the property, onto the same boundary the family 
room and covered patio was constructed.  On such plan no family room and 
covered patio traversing the building line were indicated, and only a covered 
patio complying with building lines was shown.  The applicant indicated he did 
this on advise of municipal officials, to urgently construct the garage, and then 
to at a later stage try to rectify the family room and covered patio over the 
building line. 

 
The application was advertised in the local newspaper, Government Gazette 
and notices were sent to surrounding property owners.  One letter of support 
and two letters with objections were received.  The objections can be 
summarized as follows: 

 
Ms GJ Franken (Owner Erf 674) 

 
 Plans submitted is unclear what structures are being applied for to be 

legalized. 
 Not clear what the blocked area in the back yard proposed to be. 
 The roof area of the family room and covered patio with braai over the 

building line are not aesthetically pleasing. 
 The low braai create smoke blowing into neighbours’ houses. 
 Noise pollution is experienced from the family room and covered patio. 
 Two other existing chimneys in the dwelling are not indicated on plan. 
 The septic tank and municipal sewer is compromised. 
 Where will extra rain water go? 
 If this encroachment is approved, the building encroaching building 

lines can be changed to be used for other purposes. 
 Need to discuss the roof structures with the building inspector. 
 Will the new coverage comply with 50%? 

 
Mr Jan Cogan (Owner Erf 662) 

 
 The plan dated September 2012 did not indicate the family room, 

covered patio and braai up to the boundary. 
 The property is zoned residential and not day care centres as indicated 

in the motivation. 
 The braai is 2m above the boundary wall. 
 I object to a 2 storey extension.  

 
The letters of objection and letter of support are attached as Annexure D. 

 
The applicant was provided an opportunity to respond on the objections, which 
can be summarized as follows: 
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Comment on J Franken objections: 
 

 The objector had the right to visit the municipal offices to view the file 
and obtain clarity from officials regarding the application. 

 The application is to legalize unauthorized structures constructed prior 
to the transfer to the existing owners. 

 The square block in the back yard indicates the law. 
 It appears that no elevation plans were sent with the notice, but still 

complaints have however been received regarding the roof structure 
and it allegedly appears untidy. 

 The built braai on the boundary with Erf 662 will create less impact on 
Erf 674 than a mobile braai. 

 Noise created in the recreational areas has no bearing on the 
application. 

 The distance of the covered patio and family room to Erf 674 is 
indicated on the plan. 

 The building coverage will be 44,7% and not exceed the allowable 
50%. 

 
Comment on J Cogan objections: 

 
 When plans were submitted in 2011 for a new garage, it was indicated 

by the Municipality that the family room and covered patio areas were 
illegally constructed over building lines.  Due to the fact that rectifying 
this could take very long, on advice of the Municipality the illegal 
portions were removed and only the garage indicated. 

 The chimney will only be 0,83m above the boundary wall. 
 Application is not made for any consent uses or day care centre. 
 The application under consideration is single storey. 
 The document served with the notice was sent out by the Municipality. 

 
Further response by the applicant: 

 
 The application will not detract from desirability in terms of 

attractiveness, good order, comfort, general well-being, health and 
safety of the general character and aesthetic of the area. 

 Buildings are not unsightly and in line with the character of the area. 
 

The applicant’s response on the objections is attached as Annexure E. 
 

It is to be noted that all documents received were on file at the Municipality 
and open for viewing by the public.  Ms GJ Franken however requested 
additional information regarding building elevations.  This information was later 
requested from the applicant and forwarded to Ms Franken.  She was 
provided an additional twenty one (21) days for any additional comments, but 
no additional comments were received. 
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The application was circulated to all relevant municipal departments.  The Fire 
Department indicated that they recommend the buildings (family room and 
covered patio) be set back 1m from the lateral boundary, whilst the Building 
Department indicated that on a building plan approved in 2005 a condition was 
inserted that all portions of the building (new family room, covered patio and 
braai) over the 2m building line be demolished. 

 
Evaluation 

 
It is to be noted that the owners applied for a departure only at the end of 2013 
to rectify illegal buildings.  At that stage the family room, covered patio with 
built braai onto the lateral boundary with Erf 662, the covered entrance over 
the street building line and the construction of a window into the existing 
servant’s quarters 1m from the lateral boundary with Erf 660 identified as 
encroachments, for which departures had to be applied. 

 
After further investigation and a site visit it was noticed that the existing portion 
of the dwelling encroaching the lateral building line with Erf 662, do differ from 
the building on-site.  The existing braai room appears to be more in line with 
the building as omitted from a building plan in 2005.  This then also explains 
the reason why neighbours did not fully understand the plans submitted with 
the application, as it actually is not as built plans, but an amendment to the 
existing building. 

 
For the purpose of this application the plan as applied for (with proposal) with 
amendments will be dealt with as the correct plan for which encroachments 
are requested. 

 
The Title Deed of the Erf 661 however contains a restrictive condition 
stipulating a 3,15m street building line and 1,57m lateral building lines.  This 
condition will have to be removed to address the above mentioned structures. 

 
The application will be considered in terms of the criteria to determine 
desirability in terms of Section 36 of LUPO. 

 
Location on Accessibility 

 
This application will have no impact in terms of location or accessibility, as 
provision is made for a double garage on site. 

 
Provision of Services 

 
There were concerns regarding the position of the septic tank and impact on 
the municipal sewer.  The applicant indicated that the septic tank and sewer 
are below the existing lawn area, and will not be affected. 
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There were also concerns with regard to additional rain water onto the 
property.  The coverage of the property is still less than 50%, with open 
garden areas to help to drain the water.  This application would therefore 
create no more storm water than any surrounding properties. 

 
Existing Land Uses and Character of the Area 

 
The property is situated in a residential area with single residential character. 

 
The dwelling with extension will comply with the allowable coverage and 
height. 

 
The dwelling has been amended and extended over time, and the former 
double garage that was constructed 1m from the northern boundary line, was 
changed into a servant’s quarters.  The new proposed window in the wall 
facing the northern boundary is very small, and would have no impact on the 
adjacent neighbours. 

 
As previously indicated in this report, the previous owner was never granted 
approval to construct any portion of the dwelling onto the southern lateral 
boundary line with Erf 662.  The fact that a part of the building was 
constructed over such building line possibly ten (10) years ago, does not 
mean this office must be more lenient towards on legalizing such building. 

 
The fact that a plan was submitted in 2013 by the existing land owners for a 
double garage onto the same southern lateral boundary, but on such plan no 
portion of the dwelling was shown encroaching the building line which creates 
a situation where the full impact of all these buildings onto the lateral boundary 
were not duly considered.  The garage on the latest plan is only 6,755m in 
length, but the full length with the proposed buildings is actually 15,39m.  This 
is considered an excessive encroachment. 

 
Many of the objections relate to the character of the area and aesthetics.  
Most of these concerns have been addressed by the applicant. 

 
The concerns if the structures are aesthetically pleasing and concerns 
regarding general height and height of the braai are valid concerns.  In terms 
of aesthetics a concern is that the parapet wall structure on the boundary with 
Erf 662, which is 3,3m in height, is imposing to the owner of Erf 662. Although 
garages with a length of 9m onto boundaries are allowed up to 3,5m in height, 
this structure will be over 15m long.  The braai is also at least 1,2m above the 
maximum allowable height of a boundary wall (2,1m). 

 
It is the opinion that should the family room, covered patio and built braai be 
set back at least by 1m, the structure will be less imposing, but it will still be 
practical enough for the land owner to utilize the space functionally. 
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This will also satisfy the Fire Department who also requested that the said 
buildings be set back 1m from the property boundary. 

 
The covered walkway onto the street boundary is only approximately 6m² in 
extend and almost in compliance with the 5m² allowed in terms of the Zoning 
Scheme.  It can be supported. 

 
Policy Plans 

 
The scale of the application is so small that it would not impact on the 
Overstrand Municipality SDF, 2006 or the Growth Management Strategy, 
2010. 

 
Restrictive Conditions in Title Deed 

 
The property is situated in an area where the Overstrand Municipality Zoning 
Scheme Regulations, 2014 is applicable.  This document provide development 
parameters for this area and control Land Use Planning, therefore the 
condition relating to building lines in the Title Deed can be removed. 

 
Conclusion 

 
Two (2) letters of objection were received against this application.  The 
applicant did address most of the objections, but some of the objections is 
considered valid. 

 
The Municipal Fire Department recommend that the family room, covered 
patio and braai be set back from the southern lateral boundary, and the 
Building Department indicated that a previous condition in a building plan 
approval required the demolition of any portion of buildings over the 2m 
southern lateral building line. 

 
The departure application can partially be approved, but it is recommended 
that the family room, covered patio and braai be set back 1m from the 
southern lateral boundary. 

 
It is recommended that the application for the Removal of Title Deed 
Restrictions, be recommended for approval. 

 
7. Financial Implications 

 
None 

 
8. Staff Implications 

 
None 
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9. Comments from other Departments, Divisions and Administrations 
 

Engineering Services Department 
 

Attached as Annexure F. 
 

Building Control Department 
 

Previous plans in 2005 was endorsed that the family room had to be 
demolished.  To comply with SANS 10400. 

 
Fire Department 

 
Existing building on property boundary should be cut back to 1m from 
boundary.  Total size of openings on 1m building line may not exceed 
allowable size as determined by SANS 10400 T : 2011 – Table 2. 

 
The garden wall to the rear of the shed must be a minimum of 2,1m high over 
300mm above the eve of the shed roof. 

 
Local Heritage Committee 

 
Low impact. 

 
Operational Services 

 
No objection. 

 
10. Annexures 

 
Annexure A: Locality Plan  
Annexure B: Site Development Plan 
Annexure C: Motivation Report 
Annexure D: Objections received 
Annexure E: Response to objections 
Annexure F: Services Report 

 
RECOMMENDATION: 
  
1. that the removal of restrictive title conditions Page 3, E(a) Title Deed 

T19436/2011 in terms of the Removal of Restrictions Act, 1967 (Act 84 of 1967) 
applicable to Erf 661, Vermont, be recommended for approval by the 
Department of Environmental Affairs and Development Planning; 
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2. that, in terms of Section 15 of the Land Use Planning Ordinance, 1985 
(Ordinance 15 of 1985) an application on Erf 661, Vermont for a departure from 
the Scheme Regulations in order to relax the building line with Erf 662 from 2m 
to approximately 0m to accommodate an existing family room, covered patio and 
built braai, not be approved, for the following reasons: 
 

- Due to the total length and height of the portion encroaching the building 
line it has an impact on the character of the area and impact on 
surrounding properties. 

- In terms of previous building plan approvals the encroaching portions 
should have been removed in 2005. 

- The Fire Department recommend that the buildings be set back at least 
1m from the property boundary. 

  
3. that, subject to the approval in 1. above, in terms of Section 15 of the Land Use 

Planning Ordinance, 1985 (Ordinance 15 of 1985) the departure from the 
Scheme Regulations on Erf 661, Vermont in order to relax the street building line 
from 4m to 0m to accommodate a covered walkway, to relax the 2m lateral 
building line with Erf 660 to 1m to accommodate a new window in the existing 
servant’s quarters, and to relax the lateral building line with Erf 662 from 2m to 
1m to accommodate a portion of the family room, covered patio and built braai, 
be approved, subject to the following conditions: 

  
 (a) that the approval of the departure be subject to the removal of the 

restrictive title condition; 
   
 (b) that the portions of the family room, covered patio and built braai which is 

closer than 1m from the boundary with Erf 662, be demolished within 
three (3) months of this approval; 

   
 (c) that no window or doors may be placed in the new wall that will face 

Erf 662; 
   
 (d) that the built braai may be reconstructed 1m from the lateral boundary, in 

more or less the same position, and to the same height of the existing 
braai; 

   
 (e) that all other development parameters, as prescribed in the relevant 

Zoning Scheme, be complied with; 
   
 (f) that the approval does not absolve the applicant from compliance with 

any other relevant legislation and/or title deed conditions; 
   
 (g) that all conditions imposed in the Services Report (attached as Annexure 

F), be complied with;  and 
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 (h) that a building plan be submitted to the building Control Department for 
their approval, and that any conditions that may be set at building plan 
submission phase by the Building Control and/or Fire Department, be 
complied with. 

   
4. that the applicant be notified of their right of appeal in terms of the provisions of 

the Local Government Municipal Systems Act, 2000 (Section 62) with regard to 
the above decision. 

 
 
RESPONSIBLE OFFICIAL : H OLIVIER 
 
TARGET DATE FOR IMPLEMENTATION : 12 OCTOBER 2016 
 
TARGET DATE TO INFORM APPLICANT : 12 OCTOBER 2016 
 
TARGET DATE TO INFORM OBJECTOR : 12 OCTOBER 2016 
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11. 
ERF 661, 17 PELICAN CRESCENT, VERMONT, OVERSTRAND MUNICIPAL AREA 
: REMOVAL OF RESTRICTIONS ACT, 1967 (ACT 84 OF 1967) AND DEPARTURE : 
MR R AND MRS R VAN DEN BERG 
 
661 HVM (2919) 
H Olivier (028) 313 8900 Hermanus Administration 
18 July 2016 

 
THIS MATTER SERVED BEFORE THE JOINT PORTFOLIO COMMITTEE ON 
26 SEPTEMBER 2016, WHICH COMMITTEE SUPPORTED THE 
RECOMMENDATION 
 
 
RESPONSIBLE OFFICIAL : H OLIVIER 
 
TARGET DATE FOR IMPLEMENTATION : 12 OCTOBER 2016 
 
TARGET DATE TO INFORM APPLICANT : 12 OCTOBER 2016 
 
TARGET DATE TO INFORM OBJECTOR : 12 OCTOBER 2016 
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