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4. 
ERF 2367, 4 JELLIEVIS STREET, PEARLY BEACH, OVERSTRAND MUNICIPAL 
AREA : PROPOSED DEPARTURE : J SMIT 
 
2367 GPB (2864) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
17 August 2015 

 
1. Executive Summary 

 
To consider an application received on 17 March 2015 from J Smit, the owner 
of Erf 2367, Pearly Beach for departure from the Pearly Beach Resort 
Development Rules in order to encroach the 4m height restriction applicable 
to dwelling units with 0,6m. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The 
proposed Site Development Plan is attached as Annexure B, and the 
Motivation Report from the applicant in support of the proposal is attached as 
Annexure C. 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Infrastructure and Planning 
Town- Spatial Planning 

 
3. Compliance with Strategic Priorities 

 
Provision of democratic, accountable and ethical governance 
Promotion of tourism, economic and social development 

 
4. Delegated Authority 

 
Executive Mayor 

 
5. Legal Requirements 

 
Section 15 of the Land Use Planning Ordinance, 1985 (Ordinance 15 of 1985) 

 
6. Background/Discussion/Evaluation/Conclusion 

 
Background 

 
Erf 2367 is situated in the Pearly Beach Holiday Resort and measures 185m² 
in extent.  The property is developed with a three bedroom dwelling unit and 
associated outbuildings (garage).  The main dwelling encroach the lateral 
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building line partly onto the lateral property boundary, whilst also encroaching 
the street building line varying between 0,5m and 1,2m. 
The approved building plans (refer to Annexure E) indicated a pitched roof 4m 
high in compliance with the development rules.  Following building plan 
approval the applicant instructed a roofing company to alter the roof design to 
incorporate a storage area in the loft space.  A mansard style roof was 
constructed, thus departing from the approved building plans as well as the 
applicable development parameters. 

 
The current application relates to the encroachment of the 4m height 
restriction in terms of paragraph 2.2.1 of the development rules applicable to 
resort dwelling units with 0,6m, which was discovered during the final 
inspection on 2 February 2015.  Although not addressed in the applicants 
motivation, the existing dwelling also encroach the maximum floor to wall 
plate height of 2,4m in terms of paragraph 2.5.4 of the development rules with 
0,1m. 

 
Discussion 

 
The application was advertised in the prescribed manner and the Pearly 
Beach Resort Home Owners Association was notified.  No objections were 
received from the adjoining property owners. 

 
The HOA responded stating that the encroachment of the 4m height 
restriction by 0,6m as well as the encroachment of the 2,4m height restriction 
to wall plate level by 0,1m is not supported (attached as Annexure D). 

 
Evaluation 

 
The subject property, being located in the Pearly Beach Holiday Resort is 
subject to development rules (attached as Annexure G).  The applicant 
obtained building plan approval on 3 July 2008 for a garage, bedroom and 
living room additions located behind the existing dwelling.  The approved 
building plans were accompanied by a letter from the Town Planning 
Department, dated 3 July 2008 (attached as Annexure F) advising the owner 
of the applicable development rules, which rules were attached to the letter.  It 
is thus clear that the applicant was informed and was aware of the height 
restriction applicable to development within the Pearly Beach Resort. 

 
The applicant instructed a roofing company to redesign the roof incorporating 
storage space in the loft, thus altering the shape and subsequently the height 
of the roof.  The applicant stated she handed the plans over to the roofing 
contractor who did not report any problems.  The applicant also states that the 
Building Inspector and HOA did not point out the encroachment of the height 
restriction or stopped building works whilst referring to another encroachment 
on Erf 2472 (Plot M17). 
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The applicant in her motivation is shifting the blame for the departure of the 
approved plans towards the HOA, Building Inspector and the Roofing 
Contractor.  The fact of the matter is that building works did not occur in 
accordance with an approved plan (with reference to the redesigned roof). 

 
The onus remains on the applicant and building contractor to ensure that 
development is completed in accordance with the approved plans.  Prior 
approval in terms of the applicable legislation should be obtained prior a 
departure of the approved building plans.  Building works are not constantly 
monitored during the construction process and only inspected at certain key 
stages, namely, foundations, installation of sewage system and then following 
completion of building work upon request from the owner.  The Building 
Department does not sign off the roof, which is done by an engineer for 
structural compliance only.  As such departures/deviations from approved 
plans only came to light during the final inspection.  The applicants’ statement 
that nobody objected and that the Building Inspector, Building Contractor and 
HOA failed to point out the departures is therefore dismissed. 

 
From the aforementioned it is clear that the as built structure departs from the 
approved building plans, rendering the building works illegal.  Given the 
applicable height restriction of 4m a departure of 0,6m is not deemed 
insignificant.  Cumulatively should these encroachments be approved it will 
adversely impact on the character of the surrounding area.  Although the 
neighbours did not object, the HOA does not support the deviation of the 
development rules, which rules clearly stipulates that applicable height 
restrictions.  Individual departures thereof are not encouraged and approval 
thereof will cumulatively have an adverse impact on the character and visual 
amenity of the area. 

 
From an aesthetical point of view the mansard style roof is not in keeping with 
the character of the resort development as it mainly comprises of pitched roof 
structures and the opinion is thus held that the roof detract from the character 
of the area and the visual amenity of the locality. 

 
The applicant does not provide any exceptional reasons and the opinion is 
therefore held that the application for encroachment of the height restriction 
should not be supported.  Council should furthermore be consistent in its 
decision making.  In this regard it should be noted, that contrary to the 
applicants’ statement, similar applications for height restrictions were refused 
in the past, namely Erven 2386, 2472 and 2151 Pearly Beach.  The opinion is 
held that the existing roof should thus be demolished in order to comply with 
the applicable development rules. 

 
Conclusion 

 
That the application be refused as per the recommendation below. 

63



AGENDA of the 
Portfolio Committee : Infrastructure & Planning 
22 September 2015 
(Also the agenda for the Mayoral Committee Meeting : 30 September 2015) 

 
 

7. Financial Implications 
 

None 
 

8. Staff Implications 
 

None 
 

9. Comments from other Departments, Divisions and Administrations 
 

Building Control 
 

“The building is existing.  Please be advised that as built drawings must be 
submitted for approval. 

 
Daar is ‘n gedeelte by die skoorsteen waar die muurplaat hoër is.  Die 
prossesse is as volg: 

 
i. Fondasie inspeksie en riool word gedoen.  Bouer of eienaar kontak 

bouafdeling. 
ii. Dakinspeksie word ‘n ingenieur aangestel. 
iii. Finale inspeksie – alle inspeksies word deur eienaar of bouer gereël.” 

(sic) 
 

Fire Services 
 

No objection. 
 

10. Annexures 
 

Annexure A: Locality Plan 
Annexure B: Site Development Plan 
Annexure C: Motivation Letter 
Annexure D: Comment from the Home Owners Association 
Annexure E: Approved building plans, dated 14 July 2008 
Annexure F: Letter from the Town Planning Department, dated 3 July 2008 
Annexure G: Development Rules applicable to the Pearly Beach Holiday 

Resort 
 

RECOMMENDATION: 
  
1. that the objection be noted; 
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2. that, in terms of Section 15 of the Land Use Planning Ordinance, 1985 
(Ordinance 15 of 1985), the application for a departure from the Pearly Beach 
Holiday Resort Development Rules on Erf 2367, Pearly Beach in order to 
encroach the applicable height restriction, be refused, for the following 
reasons: 

  
 (a) the construction does not comply with the applicable height restriction in 

terms of the development rules; 
   
 (b) the Pearly Beach Resort Homeowners Association does not support the 

encroachment of the height restriction; 
   
 (c) the design of the roof is out of keeping with the character and 

appearance of the surrounding area, thereby detracting from the visual 
amenity of the locality; and 

   
 (d) approval will set an undesirable precedent, the cumulative impact of 

which will detract from the character and appearance of the surrounding 
area; 

   
3. that the roof be demolished to ensure compliance with the approved building 

plans within a period of 60 days from the date of the decision;  
  
4. that the applicant be notified of its right of appeal in terms of Section 62 of the 

Local Government : Municipal Systems Act No. 32 of 2000 with regard to the 
above decision. 

 
 
RESPONSIBLE OFFICIAL : SW VAN DER MERWE 
 
TARGET DATE FOR IMPLEMENTATION : 14 OCTOBER 2015 
 
TARGET DATE TO INFORM APPLICANT : 14 OCTOBER 2015 
 
TARGET DATE TO INFORM OBJECTOR : 14 OCTOBER 2015 
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4. 
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2367 GPB (2864) 
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THIS MATTER SERVED BEFORE THE JOINT PORTFOLIO COMMITTEE ON 
22 SEPTEMBER 2015, WHICH COMMITTEE SUPPORTED THE 
RECOMMENDATION 
 
 
RESPONSIBLE OFFICIAL : SW VAN DER MERWE 
 
TARGET DATE FOR IMPLEMENTATION : 14 OCTOBER 2015 
 
TARGET DATE TO INFORM APPLICANT : 14 OCTOBER 2015 
 
TARGET DATE TO INFORM OBJECTOR : 14 OCTOBER 2015 
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