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1. 
DRAFT BY-LAW ON MUNICIPAL LAND USE PLANNING  
 
1/3/22 
L Wallace (028) 313 5014 Corporate Head Office 
28 September 2015 

 
1. Executive Summary 

 
The purpose of this report is for Council to adopt the proposed By-law on 
Municipal Land Use Planning in terms of Section 12(3) of the Local 
Government: Municipal Systems Act, 2000 (Act 32 of 2000), hereafter referred 
to as “the MSA”. The proposed By-law was introduced as is provided for in 
terms of Section 12(1) of the MSA and Council’s By-law on Rules of Order for 
Internal Arrangements, P.N. 7188 of 2013. The necessary permission was 
obtained to publish the proposed by-law in the press in order to give the public 
an opportunity to make representations. 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Directorate: Management Services 
Department: Council Support 

 
3. Compliance with Strategic Priority 

 
Provision of democratic, accountable and ethical governance 

 
4. Delegated Authority 

 
None  

 
5. Legal Requirements 

 
Constitution of the Republic of South Africa, 1996 
Municipal Structures Act, Act 117 of 1998 
Municipal Systems Act, Act 32 of 2000 
Spatial Planning and Land Use Management Act, Act 16 of 2013 
Overstrand Municipality By-law on Rules of Order for Internal Arrangements, 
P.N. 7188 of 2013 

 
6. Background/Discussion 

 
The Land Use Planning Ordinance, 1985 (Ordinance 15 of 1985), hereafter 
referred to as “LUPO”, as a 1985 legislation, predates the current Constitution 
of the Republic of South Africa, 1996, and was found to be unconstitutional in 
many respects. The Constitution confers “municipal planning” firmly as a 

1



AGENDA of the 
Portfolio Committee : Management Services 
20 October 2015 
(Also the agenda for the Mayoral Committee Meeting : 28 October 2015) 

 
 

municipal competency whilst in LUPO many of these powers vest with the 
Provincial Minister responsible for land use planning. 

 
As a result of the Constitutional provisions in terms of planning, the Spatial 
Planning and Land Use Management Act, 2013 (Act 16 of 2013), hereafter 
referred to as “SPLUMA”, was introduced as a national framework act for land 
use planning. The Minister of Rural Development and Land Reform has on 23 
March 2015 also published the Regulations in terms of SPLUMA.  

 
Within the Western Cape Province, the Western Cape Government approved 
the Western Cape Land Use Planning Act, 2014 (Act 3 of 2014), hereafter 
referred to as “LUPA”. 

 
6.1 Effect of the planning law reform 

 
Both SPLUMA and LUPA are “framework” legislation, meaning that it sets a 
framework and certain minimum standards which municipalities must comply 
with in terms of executing their own municipal land use planning functions. This 
means that municipalities must “give effect to” the provisions of SPLUMA and 
LUPA via their own legislative powers (i.e. a by-law). 

 
In the past, there was no legislation on national level which made provision for 
the execution of municipal land use planning. This was done via old order 
legislation by means of provincial ordinances, such as LUPO. 

 
LUPO did not recognise municipal land use planning as a municipal 
competency. Besides other matters, LUPO controlled many aspects of 
municipal land use planning such as:- 

 
• The compilation and approval of town planning schemes and structure 

plans, which needed to be approved by the Minister; 
• Approval of certain land use applications; 
• The manner in which subdivision approvals are confirmed; 
• Prescribing time frames and lapsing periods;  and 
• Consideration of appeals 

 
These matters are not regulated in detail by the SPLUMA or LUPA as these are 
regarded as municipal planning competencies.  

 
In terms of Section 156(2) of the Constitution, municipalities have the right to 
make by-laws for the matters which they have the right to administer, in this 
case “municipal planning” as set out in Schedule 4 B of the Constitution, read 
together with section 11(3)(e) and (m) of the MSA. An effective means to 
regulate municipal planning would be to make, pass and implement municipal 
planning by-laws. 
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The effect of the two pieces of planning legislation is that Municipalities will now 
have full responsibility for land use planning within their areas of jurisdiction, 
which entails: 
• drafting of municipal spatial development frameworks;  
• drafting of integrated municipal zoning schemes; 
• receiving and considering all land use applications;  
• decision-making on land use applications by authorised officials and the 

Municipal Planning Tribunals (MPT) to be established;  
• appeals against decisions of the authorised official or the MPT to the 

Council’s appeal authority;  
• regulating time frames, notifications, confirmation of subdivision 

arrangements;  
• lapsing of rights; and 
• transgressions and enforcements. 

 
6.2 Proposed draft by-law on Municipal Land Use Planning 

 
As the implementation of LUPA is dependent on municipalities passing 
municipal land use planning by-laws, it is possible that a staggered approach 
will be considered in terms of repealing LUPO and other old–order planning 
laws, and the resultant implementation of LUPA.  

 
Since the Minister of Rural Development and Land Reform has now published 
the SPLUMA Regulations, there is no more uncertainty regarding its content. 
The by-law before Council was formulated from the draft by-law for municipal 
land use planning, as compiled and provided by the Western Cape 
Government. In revising and updating its proposed standard draft by-law for 
municipal land use planning, the Western Cape Government took heed of the 
following:- 

 
• all comments and responses received by all municipalities in the Western 

Cape as a result of the individual public participation process and 
commenting period undertaken by municipalities; 

• comments and inputs received from municipalities; 
• the amended and revised content of the approved and published version 

of the SPLUMA regulations. 
 

The revised proposed municipal land use planning by-law in its current form is 
regarded as compliant with the Constitution, SPLUMA, LUPA, MSA and other 
legislation, based on the best available information and knowledge about 
municipal planning currently available. It should be accepted that this law reform 
process will in the transition period experience some ‘growing pains’, but this 
change is unavoidable and needs to be embraced and negotiated to ensure a 
smooth transition. 
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6.3 Process followed 
 

The draft by-law was advertised for public participation. This was done on 
6 August 2015.  The advertisement was placed in the Gansbaai Courant, 
Hermanus Times and Municipal Notice Boards.  

 
Despite the notification of the proposed by-law, no representations were 
received. 

 
Section 12(3) of the MSA determines that a by-law may only be passed by a 
municipal council if all members of the council have been given reasonable 
notice and that the proposed bylaw has been published to allow for 
representations by the public. Council members have been give reasonable 
notice of the by-law and as described; the public was also afforded the 
opportunity to make representations. Section 12 of the MSA as well as the 
provisions of the By-law on Rules of Order for Internal Arrangements has been 
complied with. 

 
It is therefore recommended that Council passes the bylaw, attached as 
Annexure A. 

 
6.4 Publication of the by-law and taking effect thereof 

 
When a municipal council passes a bylaw, Section 13 of the MSA requires that:- 
• it must be published promptly in the Provincial Gazette and when feasible 

also in the local newspaper or in any other way to the contents of the 
bylaw to the attention of the local community; and 

• that it takes effect when published or on a future dates determined in or in 
terms of the by-law. 

 
Section 13(b) of the MSA provides “that a by-law passed by a municipal council 
takes effect when published or on a future date determined in or in terms of the 
bylaws”. This By-law comes into operation on the date that the Land Use 
Planning Act comes into operation in the municipal area of the Municipality”. In 
this way the by-law can be published and will take effect when the LUPA comes 
into operation. 

 
It cannot take effect before LUPA is implemented in this municipality. In this way 
the Overstrand municipality will be ready for implementation of LUPA and the 
by-laws from this perspective. 

 
7. Financial Implications 

 
The by-law must be published in the Provincial Gazette. 
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8. Staff Implications 

 
None 

 
9. Comments from other Departments, Divisions and Administrations 

 
None 

 
10. Annexures 

 
Annexure A: Proposed draft by-law on Municipal Land Use Planning 
Annexure B: Formal Public Notices 

 
RECOMMENDATION TO THE COUNCIL: 
  
1. that, in terms of section 156(2) of the Constitution of the Republic of South 

Africa, 1996, read with section 11(3)(m) of the Local Government: Municipal 
Systems Act, 2000 (Act 32 of 2000), the By-law on Municipal Land Use 
Planning be adopted;  and 
 

2. that, in terms of section 13(a) of the Local Government: Municipal Systems 
Act, 2000 (Act 32 of 2000) the By-law on Municipal Land Use Planning be 
published when the Western Cape Land Use Planning Act, Act 3 of 2014, 
comes into effect in the Overstrand Municipality. 

 
 
RESPONSIBLE OFFICIAL : LIONEL WALLACE 
 
TARGET DATE FOR IMPLEMENTATION : DEPENDING ON LUPA  
 IMPLEMENTATION 
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