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11. 
ERF 71, 8 SWART STREET, VAN DYKSBAAI (KLEINBAAI), OVERSTRAND 
MUNICIPAL AREA : PROPOSED REZONING & CONSENT USE : MESSRS WRAP 
CONSULTANCY ON BEHALF OF SC MCFARLANE 
 
121 GKB (1585) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
22 March 2017 

 
1. Executive Summary 

 
To consider an application received on 15 November 2010 from Messrs 
WRAP Consultancy on behalf of the owner of Erf 71, van Dyksbaai, SC 
McFarlane, for the following: 

 

 amendment of the Greater Gansbaai Spatial Plan: 2004 and the 
Overstrand Spatial Development Framework: 2006; 

 rezoning from Single Residential Zone to Local Business Zone, and 

 consent use (tourism business). 
 

A Locality Plan of the property concerned is attached as Annexure A.  The 
proposed Site Development Plan (SDP) is attached as Annexure B, and the 
Motivation Report from the applicant in support of the proposal is attached as 
Annexure C. 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Infrastructure- and Planning 
Town Planning 

 
3. Compliance with Strategic Priorities 

 
Provision of democratic and accountable governance 
Promotion of tourism, rural and economic development 

 
4. Delegated Authority 

 
Executive Mayor 

 
5. Legal Requirements 

 

 Section 16 of the Land Use Planning Ordinance, 1985 (Ordinance 15 of 
1985) 

 Section 5.7 of the Gansbaai Zoning Scheme Regulations 
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6. Background/Discussion/Evaluation/Conclusion 
 

6.1 Background 
 

The application is considered in terms of the former Gansbaai Zoning Scheme 
Regulations and the provisions of the Land Use Planning Ordinance, 1985 
which applied at the submission date of the application.  It should be noted 
that since the repeal of structure plans by the Provincial Government: 
Western Cape (PGWC) the Greater Gansbaai Spatial Plan is no longer 
applicable.  As such only the proposed rezoning and consent use application 
will form part of this consideration. 

 
Kleinbaai over a number of years developed from a tranquil residential holiday 
town into a town renowned for its shark and whale watching opportunities, 
giving rise to the development of a lucrative tourism business industry (shark 
and whale watching business, restaurants, accommodation establishments 
and support services).  The aforementioned occurred in an un-coordinated 
manner attracting large numbers of tourists, locally as well as internationally. 

 
The shark and whale watching companies launch from the Kleinbaai Slipway, 
which is also used by sport and line fishers.  Most of the shark cage diving 
operators conduct their businesses from single residential properties without 
the necessary approvals.  There is therefore a need to legalise these 
operators.  As a result the area around the Kleinbaai Slipway was designated 
as a tourism node/economic opportunity in terms of the Overstrand Growth 
Management Strategy, 2010 (OGMS). 

 
More recently Council adopted the Kleinbaai Nodal Development Framework 
as a Precinct Plan that forms part of the SDF on 30 March 2016.  The 
approval imposed certain conditions, namely a restriction on the number of 
shark and whale watching boats launching from the Kleinbaai Slipway to a 
maximum of ten (10) boats, whilst any additional permit holders (above ten 
(10)) shall launch from the Gansbaai Harbour (Minutes of the Mayoral 
Committee meeting attached as Annexure F).  The aforementioned 
framework provides for mixed use tourism related development into the 
designated node, planning for the specific needs of the sector, balanced 
against the need to protect the character and amenity of the area. 

 
The subject property is situated adjacent to Swart Street, in close proximity to 
the junction with Kusweg and the Kleinbaai Slipway.  The property comprises 
a single storey dwelling measuring 147m² in extent that is currently utilised for 
tourism business purposes.  The current application seeks to obtain the 
necessary development rights to legalise the current unauthorised business 
activities on the premises comprising the following, namely: 
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 administrative/booking office component; 

 transportation of guests from Cape Town to the premises; 

 guests receive a safety brief before boarding the boat; 

 transportation of guests to the slipway (mainly walking); 

 provide breakfast and lunch before and after a trip for paying guests; 

 provision of diving gear to guests, and 

 sale of souvenirs. 
 

Great White Shark Tours has a designated parking area adjacent to the 
slipway.  A maximum of fifteen (15) tourists could be accommodated on their 
boat.  A typical trip lasts about three (3) hours.  Although the applicant states 
that guests arrive at 09:00 during peak season, typically two (2) to three (3) 
trips could be conducted on a daily basis, weather permitting resulting in an 
earlier arrival time.  The company provides ± eleven (11) employment 
opportunities.  On-site parking is provided in front of the existing dwelling. 

 
6.2 Discussion 

 
The application was advertised in the prescribed manner and registered 
notices were served upon interested and affected parties.  Two (2) letters of 
objection were received.  The main grounds for objection (attached as 
Annexure D) and the comment from the applicant (attached as Annexure E) 
can be summarized as follows: 

 
Objection 

 
AG Steyn - Erf 125, van Dyksbaai 

 
The objector provides a detailed background of the activities in and around 
the slipway that is use by both the shark/whale watching companies, sport 
and recreational fishers, as well as commercial kelp harvesters and line 
fishers, including the illegal usage of residential properties by shark viewing 
operators, traffic impact, impact on property value, the character of the area 
and viability of the tourist facilities. 

 
The main grounds for objection is based on the lack of proper planning for the  
development of the Kleinbaai Slipway and surrounding area without the 
necessary impact and feasibility studies, public participation and 
implementation plan. 
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Kleinbaai Ratepayers and Residents Association 
 

Does not support rezoning in a single residential area, but acknowledges that 
the shark viewing industry needs to be regulated and as such, requires the 
following, namely: 

 

 sufficient on-site parking provision, including loading bays should be 
made; 

 sidewalks/road reserve to be kept free from obstructions in 
accordance with municipal regulations; 

 parking layout is misleading and cannot accommodate the number of 
parking bays proposed. 

 
Applicant’s and Town Planner’s comment 

 
Applicant’s comment 

 
The applicant’s comment is attached as Annexure E, and each comment can 
be summarized with the town planner’s response directly below, as follows: 

 
Adequate parking should be provided on the erf itself 

 
The applicant states that in terms of the Scheme Regulations parking would 
be provided at a ratio of six (6) parking bays per 100m² Gross Leasable Area 
(GLA).  The development has a total GLA of 147m², therefore requires eight 
(8) parking bays, whilst ten (10) parking bays are indicated on the SDP. 

 
Town Planner’s comment 

 
Parking will be provided in accordance with the provisions of the Zoning 
Scheme Regulations on the premises.  The applicant will be required to 
submit a parking layout for municipal approval.  Should the approved parking 
layout indicate that there is a shortfall in the amount of on-site parking bays, 
the applicant will be required to make a financial contribution in lieu of on-site 
parking provision, in accordance with the provisions of the Scheme 
Regulations.  Parking that encroach property boundaries will not be permitted.  
Such monies due will be ring-fenced for the development of a communal 
parking facility as identified in the Kleinbaai Precinct Plan.  Such facility to be 
situated within convenient walking distance of the subject property. 

 
The applicant also has a permanent parking bay at the slipway and as such, 
objections pertaining to tractors and boats in the road are of no relevance. 
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 Applicant’s comment 
 

A loading zone for guests and bulk services should be provided on the 
erf 

 
The applicant states that a thirty (30) seater bus is used for the transport of 
clients.  The bus is not parked on the erf, but stops in front, allowing clients to 
disembark where after the bus is parked at the communal parking area at the 
slipway.  The applicant states it is not clear why a loading bay for bulk 
services is required. 

 
Town Planner’s comment 

 
As stated above, the applicant will be required to submit a parking layout that 
provides for parking provision in accordance with the provisions of the 
Scheme Regulations that includes a servicing/drop and go area.  Any shortfall 
in terms of the Scheme Regulations will be met by a financial contribution in 
lieu of on-site parking provisions, which monies will be ring-fenced for the 
development of the communal parking area. 

 
A designated loading zone for services is not required.  It is not clear what the 
intention of the objector in this regard is. 

 
Applicant’s comment 

 
A sidewalk of 2,5m must be maintained for pedestrian traffic 

 
The applicant agrees with the principle that parking is to be provided on the 
application property itself. 

 
Town Planner’s comment 

 
It should be noted that the applicant currently utilises a portion of the road 
reserve extending up to the road surface for parking as demonstrated in the 
attached photographs submitted by the objectors.  The road reserve is also 
utilised for the off-loading of clients, as well as staff parking on the adjoining 
property.  Regard shall be had to the location of the property situated about 
40m from a blind corner between Swart Street and Kusweg, which situation is 
certainly not desirable from a traffic safety point of view.  Accordingly the 
applicant will be required to submit a parking layout for approval, which 
parking layout shall had regard amongst others to the location of the subject 
property in relation to the road, provides for public walkway free from 
obstruction to the satisfaction of the Senior Manager:  Engineering Services. 
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 Applicant’s comment 
 

No advertising signs may be erected on the side walk 
 

The above was noted and agreed by the applicant. 
 

Town Planner’s comment 
 

To be incorporated in the conditions of approval. 
 

Applicant’s comment 
 

The plan attached to the application does not contain measurements 
 

The plan is drawn to scale and accordingly no measurements are necessary. 
 

Town Planner’s comment 
 

The applicant will be required to submit a detailed parking layout to the 
satisfaction of the Senior Manager: Engineering Services, dealing amongst 
others access/egress, manoeuvring on the premises, services, etc. since the 
current layout is not acceptable. 

 
Applicant’s comment 

 
The Site Development Plan indicates two (2) parking bays on the 
sidewalk.  This is misleading as the required amount of parking bays 
cannot be provided 

 
The applicant states that the sidewalk is situated on the road reserve and that 
parking will be provided on the erf itself. 

 
Town Planner’s comment 

 
The statement of the applicant is agreed with. 

 
Applicant’s comment 

 
The use of the slipway by shark diving operators and clients creates 
parking problems, dust pollution and compromises pedestrian safety 

 
The applicant states that the Municipality compiled a Development 
Framework for the harbour that addresses the needs of the various harbour 
users, identified improvements and development proposals addressing those 
needs.  The applicant is of the opinion that the Harbour Development 
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Framework addresses the concerns of the objectors and that the issues will 
be resolved together with the implementation of the framework. 

 
Town Planner’s comment 

 
The objection relates to operational matters surrounding the slipway that 
could be caused by any of the slipway users and not only the shark/whale 
watching operators.  It should also be noted that the use of the Kleinbaai 
Slipway dates back many years ago.  The opinion is held that the 
objection/concern is an operational matter that could be addressed with the 
compilation of a detailed operational plan for the slipway.  This issue is 
however a separate issue and not directly linked to the application under 
consideration. 

 
Applicant’s comment 

 
The slipway is located in a residential area 

 
The applicant is of the opinion that the objection is not valid, as the applicant 
was aware of the slipway and usage thereof when he purchased his property. 

 
Town Planner’s comment 

 
Although the statement of the applicant is correct, it should be noted that the 
current activities on the subject property is illegal.  Furthermore, the activities 
at the slipway, although linked to the rezoning application has no relevance on 
the relevant considerations of the application at hand, namely the 
requirements of Section 36 of the Land Use Planning Ordinance, 1985 
pertaining to (lack) of desirability and impact on vested rights of adjoining 
properties.  This is due to the fact that the slipway accords with the zoning. 

 
The subject property is situated within a tourism node, identified in the 2010 
Overstrand Growth Management Strategy and the Kleinbaai Nodal 
Development Framework.  The character of the area is therefore not purely 
single residential and comprises an authorised business premises that 
accommodates a shop and shark cage operator, general residential flats in 
the immediate vicinity as well as a shop, service station, restaurant and bottle 
store in close proximity. 

 
Applicant’s comment 

 
Four (4) residential premises are currently being utilised illegally for 
business operations 

 
The applicant states that he does not intend to legalise the other illegal 
operations. 
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Town Planner’s comment 
 

The statement of the objector is noted.  The applications for the other three 
(3) illegal operators had been processed and will also be considered by the 
Executive Mayor. 

 
It should be noted that the operations at Erf 120, Kleinbaai (Sharklady) is 
illegal since the planning application was not processed due to outstanding 
information.  A compliance notice was served upon the owner of Erf 120 on 
22 February 2017 with an instruction to submit a planning application within 
thirty (30) days of receipt of the notice, which notice was not adhered to.  As 
such, legal proceedings will be instigated against the owner in order to 
enforce the relevant legislation. 

 
Applicant’s comment 

 
The suggestion that a large number of businesses are located in the 
area is misleading 

 
The applicant states that at least eight (8) businesses occur within a 500m 
radius from the slipway. 

 
Town Planner’s comment 

 
Apart from the five (5) illegal shark operators on Erven 12, 71, 120, 121 and 
149 Kleinbaai, several legal businesses operate from Erven 20, 23, 117, 110, 
148 and 431 comprising shark/whale watching operators, restaurant, bottle 
store, shop, filling station, guest house and general residential flats (tourism 
accommodation).  The statement of the applicant is therefore agreed with. 

 
Applicant’s comment 

 
The road in front of the application area is often blocked and congested 
with vehicles 

 
The applicant states that parking will be provided on site.  According to the 
applicant the parking issues was discussed with neighbours who do not have 
an objection. 

 
Town Planner’s comment 

 
Parking on the road reserve had in the past also been observed by officials.  
This is however addressed in that the applicant is required to submit a parking 
layout for approval, demonstrating on-site parking in accordance with the 
provisions of the Scheme Regulations.  Furthermore, traffic/operational 
services could introduce parking restrictions, if deemed necessary. 
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Applicant’s comment 
 

Clients/pedestrians must walk in the street.  The statement pertaining to 
safe access is a misrepresentation 

 
The applicant states that the route pedestrians take to the slipway is a low 
traffic route. 

 
Town Planner’s comment 

 
A formal sidewalk has been provided on the eastern side of Swart Street that 
leads to Kusweg and the slipway.  Although upgrading may be necessary, a 
safe pedestrian route free from traffic is available. 

 
Applicant’s comment 

 
Parking ratio should be the same as for coffee shops 

 
The parking ratio for restaurants (including coffee shops) and offices are the 
same, i.e. six (6) parking bays per 100m² Gross Leasable Area. 

 
Town Planner’s comment 

 
Parking will be provided at the same parking ratio as per the objector’s 
statement. 

 
Applicant’s comment 

 
Large busses should be restricted to the entrance of the town 

 
The point of objection is agreed with. 

 
Town Planner’s comment 

 
The Kleinbaai Nodal Development Framework provides for a communal 
parking area, which will allow for bus parking.  Financial contributions in 
respect of off-site parking to be levied will be ring-fenced for the planning and 
development of the communal parking area. 

 
Applicant’s comment 

 
The valuation of Erf 115 has decreased as a result of the operations of 
the shark cage diving industry 

 
The applicant states that the above is a personal opinion and that other 
factors could contribute to the decrease in the objector’s property valuation.  
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The applicant is of the opinion that development would increase the valuation, 
especially when such properties are rezoned for commercial purposes. 

 
Town Planner’s comment 

 
The objector’s property is also situated within the tourism node in close 
proximity to a working slipway where such activities normally occur, 
regardless of the fact whether it is shark cage operators or not.  No 
substantive proof has been submitted pertaining to the reasons for the loss in 
property valuation and this objection should therefore be dismissed. 

 
Applicant’s comment 

 
The applicant fails to acknowledge that five (5) of the seven (7) shark 
cage operators operate illegally from residential properties 

 
The applicant is of the opinion that the statement is not relevant to the 
application and should be dismissed. 

 
Town Planner’s comment 

 
The above point of objection is addressed in the background section 
pertaining to the historical development of the shark cage/whale watching 
industry in Van Dyksbaai that resulted in the adoption of the Kleinbaai Nodal 
Development Framework Report, as well as the evaluation. 

 
6.3 Evaluation 

 
Erf 71, Van Dyksbaai is zoned for single residential purposes.  The property 
comprises a single storey dwelling, currently illegally being utilised for tourism 
business purposes.  The current application seeks to legalise the current 
unauthorised activities. 

 
Existing forward planning 

 
The SDF: 2006 earmarks the subject property for residential purposes.  The 
SDF acknowledge amongst others a balanced land use mix, economic and 
tourism development.  The SDF does not contain specific proposals but 
acknowledged the contribution of the shark cage and whale watching 
industries. 

 
The OGMS: 2010 identified a development node and earmarked the area 
between Perlemoen- and Geelbek Streets, Kusweg and Swart Street as a 
tourism node and area of economic opportunity. 
Further to the above, the Kleinbaai Nodal Development Study was adopted by 
Council as a Sectoral Plan, forming part of the SDF on 30 March 2016.  The 
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proposed rezoning from Single Residential Zone to Local Business Zone 
accords with the proposals contained in the aforementioned documents. 

 
The subject property is therefore situated in an area earmarked for tourism 
business/commercial purposes.  The current/proposed development therefore 
accords with the forward planning vision of the area. 

 
Desirability 

 
The subject property, contrary to the opinion of the objectors, is not situated 
within a purely single residential area.  The surrounding area has a mixed 
character comprising flats (general residential); single residential and 
business uses at Erf 117 in close proximity of the subject property as well as a 
guest house, shop, bottle store, filling station, and restaurant and tourism 
businesses in Geelbek Street.  The aforementioned refers to authorised land 
uses in terms of the Scheme Regulations, excluding the current application as 
well as similar applications on Erven 12, 121 and 149 van Dyksbaai.  Having 
had regard to the aforementioned, the opinion is held that the proposed 
rezoning to Local Business Zone will not detract from the character and 
appearance of the surrounding area and does not lack desirability. 

 
The proposed rezoning will not unacceptably detract from the residential 
amenity from adjoining properties due to the following reasons, namely the 
area has a mixed character and is not purely single residential.  A condition is 
imposed ensuring that briefing of clients before 08:00 in the morning take 
place indoors.  The applicant is also responsible to manage his business, 
including noise so that it would not adversely impact the adjoining properties.  
Given the location of the property on an activity corridor in an area with a 
mixed character the development is not considered to unacceptably detract 
from the residential amenity of the adjoining properties. 

 
The applicant stated that all services exist and that no additional services will 
be required.  No objection is raised from an engineering services point of 
view, subject to conditions. 

 
The application was not accompanied by a Traffic Impact Statement (TIS).  
The TIS for the adjacent shark cage operators (Erven 12, 72 and 149) 
indicated that the respective shark cage businesses have a low traffic impact 
on the surrounding road network and could be supported from a transport 
perspective, subject to sufficient on-site parking provision being made. 

 
The development based on the SDP triggers the provision of nine (9) on-site 
parking bays in accordance with the provisions of the Scheme Regulations 
(six (6) parking bays per 100m² Gross Leasable Area.  During the site 
inspection a yard wall and wendy house was observed, which structures are 
not indicated on the SDP.  The parking indicated on the proposed SDP is not 
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feasible and cannot be accommodated on the property.  As such, the 
applicant will only be able to provide a maximum of seven (7) on-site parking 
bays. 

 
In case that the development in future will result in a shortfall of on-site 
parking, the applicant will be required to make a financial contribution in lieu of 
parking provision in accordance with the requirements of the Scheme 
Regulations to be paid into a parking fund.  Any such contributions to be 
levied shall be ring-fenced for the planning and development of the communal 
parking area. 

 
The Title Deed does not contain any restrictive conditions that prohibit the 
proposed rezoning. 

 
Conclusion 

 
That the application be supported in the manner as set out in the 
recommendation of this submission. 

 
7. Financial Implications 

 
None 

 
8. Staff Implications 

 
None 

 
9. Comments from other Departments, Divisions and Administrations 

 
Environmental Section 

 
No listed activities. 

 
Operational Services 

 
Annexure G. 

 
Electrical Services 

 
No objection. 

 
Engineering Department 

 
Annexure H. 
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5. that the applicant be notified of his/her right of appeal in terms of the 

provisions of Section 62 of the Land Use Planning Ordinance, 1985 
(Ordinance 15 of 1985) and/or the Municipal Systems Act, 2000 (Section 62) 
with regard to the above decision. 

 
 
RESPONSIBLE OFFICIAL : SW VAN DER MERWE 
 
TARGET DATE FOR IMPLEMENTATION : 14 JUNE 2017 
 
TARGET DATE TO INFORM APPLICANT : 14 JUNE 2017 
 
TARGET DATE TO INFORM OBJECTOR : 14 JUNE 2017 
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11. 
ERF 71, 8 SWART STREET, VAN DYKSBAAI (KLEINBAAI), OVERSTRAND 
MUNICIPAL AREA : PROPOSED REZONING & CONSENT USE : MESSRS WRAP 
CONSULTANCY ON BEHALF OF SC MCFARLANE 
 
121 GKB (1585) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
22 March 2017 

 
THIS MATTER SERVED BEFORE THE JOINT PORTFOLIO COMMITTEE ON 
22 MAY 2017, WHICH COMMITTEE RECOMMENDED AS FOLLOWS: 
 
RECOMMENDATION: 
  
1. that the objections be noted; 
  
2. that, in terms of the Provisions of Section 16 of the Land Use Planning Ordinance, 

985 (Ordinance 15 of 1985) the application for the rezoning of Erf 71, Van 
Dyksbaai from Residential Zone to Local Business Zone for tourism business 
purposes, be approved; 

  
3. that, in terms of Section 5.7 of the Gansbaai Zoning Scheme Regulations the 

application for consent use (tourism business and tourism accommodation) to 
accommodate the existing shark viewing, be approved; 

  
4. that the above approval be subject to the following conditions: 
  
 (a) that a Site Development Plan (SDP) containing the exact location and 

description of all buildings and structures be submitted for approval by the 
Senior Manager Town and Spatial Planning; 

   
 (b) in the event that the SDP in pargraph (a) above demonstrates building line 

encroachments the applicant will be required to submit a departure 
application to legalise the building line encroachments within the prescribed 
period; 

   
 (c) that a parking layout be submitted within thirty (30) days from the final 

approval of the application to the satisfaction of the Senior Manager 
Engineering Services; 

   
 (d) that the on-site parking bays be permanently demarcated and surfaced to 

the satisfaction of the Senior Manager : Engineering Services and at all 
times be available for use by clients/visitors to the premises.  No parking on 
the road reserve will be permitted; 
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 (e) that in the event that the parking standard cannot be met on-site, the 

applicant will be required to make a payment in lieu of onsite parking 
provision in accordance with the requirements of the scheme regulations; 

   
 (f) in the event that a payment in lieu of parking provision be applicable, such 

monies to be ring fenced into a parking fund for the planning and 
development of a communal parking area in van Dyksbaai, as per the van 
Kleinbaai Nodal Framework Report; 

   
 (g) that the applicable business license in terms of the relevant legislation be 

obtained; 
   
 (h) that the briefing of clients may only take place indoors; 
   
 (i) that commercial rates and service tariffs, as determined by the annual 

budget, be made applicable, which tariffs are automatically adjusted in 
terms of the annual budget; 

   
 (j) that the display of advertising shall comply with the Overstrand Signage By-

law; 
   
 (k) that a R918 Certificate of Acceptability must be applied for at the Overberg 

District Municipality;  
   
 (l) that the establishment be conducted in such a manner that it is not found to 

be detrimental to the peacefulness and amenity of the surrounding area; 
   
 (m) that should any justified complaints with regards to noise and disturbance 

be received, the applicant be responsible for the appointment of a noise 
specialist at his cost as well as the implementation of the relevant mitigation 
measures; 

   
 (n) that all the conditions in the Services Report be complied with; 
   
 (o) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation; 
   
 (p) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with; 
   
 (q) that Council may impose additional conditions in order to minimise any 

potential public nuisance. 
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5. that the applicant be notified of his/her right of appeal in terms of the provisions of 
Section 62 of the Land Use Planning Ordinance, 1985 (Ordinance 15 of 1985) 
and/or the Municipal Systems Act, 2000 (Section 62) with regard to the above 
decision. 

 
 
 
RESPONSIBLE OFFICIAL : SW VAN DER MERWE 
  
TARGET DATE FOR IMPLEMENTATION : 17 MAY 2017 
 
TARGET DATE TO INFORM APPLICANT : 17 MAY 2017 
 
TARGET DATE TO INFORM OBJECTOR : 17 MAY 2017 
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