
AGENDA of the 
Portfolio Committee : Infrastructure & Planning 
19 May 2015 
(Also the agenda for the Mayoral Committee Meeting : 28 May 2015) 
 
 
23. ERF 1064, 53 MEYER STREET, FRANSKRAAL, OVERSTRAND MUNICIPAL 

AREA: PROPOSED DEPARTURE : JP VAN DER MERWE ON BEHALF OF 
THE BEKENDVLEI FAMILY TRUST 

 
Erf 1064 GFK (2758) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
9 April 2015 

 
RESOLVED : 
 
1. that the application for departure from the Scheme Regulations on Erf 1064, 

Franskraal in order to relax the eastern lateral building line from 2m to 0m 
and the western lateral building line from 2m to 1,37m, in terms of the 
provisions of Section 15 of the Land Use Planning Ordinance, 1985 
(Ordinance 15 of 1985), the application, be approved, subject to the 
following conditions:   

  
 (a) that this approval only has reference to the relaxation of the building 

lines as indicated on plan no. BEK-FK -14/035 dated 13 June 2013; 
   
 (b) that building plans be submitted to the Building Department for 

approval; 
   
 (c) that all the conditions in the Service Report (attached as Annexure D), 

be complied with; 
   
 (d) that the gutter which encroach the eastern property boundary be 

removed and measures should be incorporated to accommodate 
rainwater from the roof on the application property; 

   
 (e) that this approval does not absolve the applicant from compliance with 

any other relevant legislation, and 
   
 (f) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with. 
   
2. that the applicant be notified of his right of appeal in terms of Section 62 of 

the Local Government : Municipal Systems Act No 32 of 2000 with regard to 
the above conditions of approval. 
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2. 
HERMANUS, A PORTION OF ERF 243, MAIN ROAD: LEASE OF MUNICIPAL 
PROPERTY TO LEAF PROPERTY TRUST FUND FOR OUTDOOR SEATING  
 
7/2/3/1 
M Erasmus (028) 316-3724 Hermanus Administration 
25 March 2015 
 

1. Executive Summary 
 

To obtain approval to enter into a lease agreement with Leaf Property Trust 
Fund on behalf of Simply Asia in respect of municipal property, being a 
portion of Erf 243, Main Road, Hermanus (±18m² in extent), for the placement 
of tables and chairs for outdoor seating and restaurant purposes. 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Infrastructure and Planning; 
Property Administration 

 
3. Compliance with Strategic Priority 

 
Provision of democratic, accountable and ethical governance 

 
4. Delegated Authority 

 
Executive Mayor 

 
5. Legal Requirements 

 
· Administration of Immovable Property Policy of the Overstrand 

Municipality (2014) 
 

6. Background/Discussion/Conclusion 
 

Background 
 

Leaf Property Trust Fund, the owner of Erf 848, Hermanus applied on behalf 
of Simply Asia (who is a tenant of Leaf Property Trust Fund) for a lease 
agreement to place outdoor restaurant seating on a portion of Municipal 
property being Erf 243, Main Road, Hermanus (±18m² in extent) adjoining the 
restaurant. 

 
The locality and layout of the proposed lease area is indicated on a locality 
plan attached per Annexure A. 
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Discussion 
 

Although paragraph 64.5 of the Administration of Immovable Property Policy 
as amended and approved by Council on 23 September 2014 stipulates that 
the Municipality may allow the use of municipal land for outdoor seating 
provided inter alia that the application be dealt with as a formal lease 
agreement the application from Leaf Property Trust Fund was received in 
February 2014 before the amendment of the policy.  The application process 
for an encroachment agreement was followed as the Administration of 
Immovable Property Policy of 2009 stipulated that an encroachment 
application be followed according to paragraph 53(5) of the mentioned policy. 

 
The application was thus advertised as an encroachment application since the 
policy was not yet approved by Council by the time of submitting the 
advertisement to the local newspaper. 

 
A lease agreement will however be entered into with Leaf Property Trust Fund 
as provided for by the amended policy.  The terms of conditions stipulated in 
an encroachment agreement will also be included in a lease agreement.  The 
lease agreement will however be more comprehensive and descriptive than 
the standard encroachment agreement. 

 
Paragraph 20.1 of the Administration of Immovable Property Policy makes 
provision for the direct lease of municipal property as discussed more in detail 
below under 6.1.1 Compliance. 

 
The initial application was for an area of 30m².  After careful consideration, 
various discussions and site visits it was decided to amend the proposed 
lease area in order to provide adequate space for pedestrians and especially 
those in wheelchairs.  The size was thus reduced to 18m² and the locality of 
the proposed lease area was amended to provide sufficient space for 
pedestrians. 

 
Conclusion 

 
With reference to the above discussion it is recommended that the lease 
agreement with Leaf Property Trust Fund be approved for a period of 
9 (NINE) years and 11 (ELEVEN) months commencing on 1 May 2015.  

 
The approved lease amount for the 2014/2015 financial year is R21.93 
(TWENTY ONE RAND AND NINETY THREE CENTS) (VAT excluded) per 
square meter per month.  Since they will be leasing 18m² the lease amount 
per month will be R394.74 (THREE HUNDRED AND NINETY FOUR RAND 
AND SEVENTY FOUR CENTS) (VAT excluded). 
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The mentioned lease amount shall escalate annually on the 1st of July as 
approved in the Overstrand Municipality’s Tariffs for the specific financial year 
in terms of the Municipality’s Administration of Immovable Property Policy, as 
amended from time to time. 

 
6.1 Application process in terms of the Administration of Immovable 

Property Policy of the Overstrand Municipality of 2014: 
 

6.1.1 Compliance 
 

The following conditions of the Administration of Immovable Property 
Policy of the Overstrand Municipality apply: 

 
(1) Paragraph 20.1:  “The Municipality may grant a long term lease of 

municipal immovable property with a value less than R10 million 
only after: 

a) The accounting officer has approved the lease in principle; 
b) In the case of a direct lease, the proposed lease was 

advertised in terms of paragraph 10.1 and 10.2 above to 
invite the local community and other interested parties to 
submit comments or representations; and 

c) The municipal council has approved that the right may be 
granted.” 

 
The Municipal Manager gave in principle decision for the lease of the 
property on 27 February 2015. The encroachment was advertised in 
the Hermanus Times on 2 October 2014. 

 
(2) Paragraph 25:  “In cases where a rental amount has been 

approved in the annual budget of the Municipality for certain 
types of leases, the approved amount will be used for purposes of 
determining the rental amount.” 

 
A lease amount of R21.93 (TWENTY ONE RAND AND NINETY 
THREE CENTS) (VAT Excluded) per square meter per month is 
approved for the use of Municipal land for outdoor seating adjoining a 
restaurant.  The tariff is approved for the 2014/2015 financial year 
under tariff code S34G.  

 
(3) Paragraph 36:  “All costs pertaining to a transaction, e.g. survey, 

advertisements, valuation, relocation or provision of services 
where necessary, shall be borne by the Lessee.  The Municipality 
may, however, waive its right to claim all or any portion of the 
costs.  Where necessary a deposit to cover the costs may be 
required.” 
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The applicant paid the costs relating to the advertisement.  No survey 
or valuation was done and therefore no costs were incurred. 

 
(4) Paragraph 40: “Rental, except where it is decided otherwise by 

the Municipality shall escalate annually by a percentage fixed in 
accordance with the prevailing consumer price index (all items).” 

 
As the lease amount is based on a tariff approved in the annual budget 
the lease amount will annually escalate as approved in the annual 
budget of the specific year. 

 
(5) Paragraph 47:  “Subject to paragraph 46 above, immovable 

property let by the Municipality shall be inspected at least once a 
year by the Municipality to ensure compliance with the terms and 
conditions of the agreement of sale or lease.” 

 
The property will be inspected by the Property Administration 
Department at least once a year. 

 
It is further confirmed that the other Conditions of Lease as 
stipulated in paragraph 27 - 42 will be included in the lease 
agreement with Leaf Property Trust Fund. 

 
6.1.2 Advertisement/Notification 

 
An advertisement for the use of a portion of Erf 243, Main Road, Hermanus, 
was placed in the Hermanus Times on 2 October 2014 for a 30 (THIRTY) day 
objection/comment period.  No objections/comments were received. 

 
7. Financial Implications 

 
The Municipality stands to gain a lease in the amount of R394.74 (THREE 
HUNDRED AND NINETY FOUR RAND AND SEVENTY FOUR CENTS) (VAT 
excluded) per month until June 2015, where after the lease amount will 
escalate according to the approved budget of the specific financial year.  All 
expenses pertaining to the proposed lease will be borne by the applicant. 

 
The cost of R3,326.40 for the required advertisement was paid from Vote 
Number 1010220344 and has already been recovered from the applicant. 

 
8. Staff Implications 

 
None 
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9. Comments from other Departments, Divisions and Administrations 
 

Senior Manager: Expenditure and Assets, Mr. J Vorster - (028) 313 8046 
 

There is no objection as the application complies with the Administration of 
Immoveable Property Policy. 

 
Building Inspector: Jonty Abrahams – (028) 313 8944 

 
A clear pathway of 1,5 meters between the building and the seating should be 
maintained at all times.  No seating will be allowed on the pathway leading to 
the main road.  This will mean that seating will only be accommodated on the 
raised paved area in front of Simply Asia. 

 
Senior Town Planner: H van der Stoep – (028) 313 8900 

 
There is no objection to the encroachment, however it should not impede on 
pedestrian and paraplegic flow. 

 
10. Annexures 

 
Annexure A: Locality Plan 

 
RECOMMENDATION:  
  
1. that the lease of Municipal Property, being a portion of Erf 243, Main Road, 

Hermanus (±18m² in extent) to Leaf Property Trust Fund for the purpose of 
placing tables and chairs for restaurant purposes at the rental amount of 
R394.74 (THREE HUNDRED AND NINETY FOUR RAND AND SEVENTY 
FOUR CENTS) (VAT excluded) per month for a period of 9 (NINE) years and 
11 (ELEVEN) months as from 1 May 2015 in terms of the Administration of 
Immovable Property Policy of the Overstrand Municipality, be approved;  
and 

  
2. that the rental amount mentioned in 1 above annually escalate in accordance 

with approved tariff as set out in the approved annual budget for each 
specific year. 

 
 
RESPONSIBLE OFFICIAL : M ERASMUS 
 
TARGET DATE FOR IMPLEMENTATION : 26 JUNE 2015 
 
TARGET DATE TO INFORM APPLICANT : 9 MAY 2015 
 
TARGET DATE TO INFORM OBJECTOR : N/A 
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