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3. 
ERF 4585, 27 HARMONY AVENUE, HERMANUS, OVERSTRAND MUNICIPAL AREA : 
REMOVAL OF RESTRICTIONS ACT, 1967 (ACT 84 OF 1967) AND DEPARTURE : 
JP SMITH 
 
4585 HNC (2542) 
H van der Stoep (028) 313 8900 Hermanus Administration 
28 April 2015 
 

1. Executive Summary 
 

An application has been received on 7 April 2014 from Messrs WRAP on behalf 
of JP Smith on Erf 4585, Hermanus for a departure from the relevant Scheme 
Regulations in order to relax the side building line from 2m to 0m to 
accommodate an existing garage, from 2m to 1,5m for the extension of the 
existing bar area and from 2m to 0,46m to accommodate an existing roofed 
terrace respectively. 

 
An application has also been received for the Removal of Restrictive Title 
Conditions in terms of the Removal of Restrictions Act, 1967 (Act 84 of 1967) 
applicable to Erf 4585, Hermanus in order to enable the owner to convert the 
existing outside living area into a granny flat. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The 
proposed Site Development Plan is attached as Annexure B, while the 
Motivation Report from the applicant in support of the proposal is attached as 
Annexure C. 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Infrastructure and Planning 
Town- & Spatial Planning  

 
3. Compliance with Strategic Priority 

 
Provision of democratic, accountable and ethical governance 

 
4. Delegated Authority 

 
Executive Mayor 

 
5. Legal Requirements 

 
· Removal of Restrictions Act, 1967 (Act 84 of 1967) 
· Section 15 of the Land Use Planning Ordinance, 1985 (Ordinance 15 of 

1985) 
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6. Background/Discussion/Evaluation/Conclusion 
 

Background 
 

An application has been received for the Removal of Restrictive Title 
Conditions C(2)2 and C(2)4 in Title Deed T48359/1999 in terms of the Removal 
of Restrictions Act, 1967 (Act 84 of 1967) applicable to Erf 4585, Hermanus. 

 
The restrictive conditions read as follows: 

 
Page 3 : Paragraph C(2) : 

 
“2. that only one dwelling together with such outbuildings as are ordinarily 

required to be used therewith, be erected on this erf. 
 

4. that no building or structure or any portion thereof except boundary walls 
and fences shall be erected nearer than 4,72 metres to the street line 
which forms a boundary of this erf.  No such building or structure shall be 
situated within 2,36 metres of the lateral boundary common to any 
adjoining erf.” 

 
Discussion 

 
The erf is located in Hermanus Extension 4, also known as Northcliff.  The erf 
is zoned Residential Zone 1 and has been developed as such.  The departures 
are necessary to accommodate existing extensions and structures erected 
without the necessary Town Planning and/or building plan approvals.  The 
owner, through this process, intends to legalise the irregularities.  

 
The application was advertised in the local newspaper and Government 
Gazette, and registered notices were sent to the entire Northcliff suburb.  No 
objections were received against the proposal. 

 
The application was also circulated to all relevant municipal departments, and 
no objections were received against the application. 

 
Evaluation 

 
The evaluation will deal with the departures separately: 

 
The departure of the southern lateral building line from 2m to 0m to 
accommodate the extension of the existing garage can be viewed in a positive 
light.  The reasons for the positive evaluation are that the Overstrand 
Municipality Zoning Scheme Regulations make provision for outbuildings, 
especially the housing of vehicles on a zero building line.  Similar applications 
have been approved by the Municipality.  This transgression has triggered the 
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restrictive condition of the Title Deed that has a more restrictive lateral building 
line of 2,36m.  The removal of the restrictive condition will have no detrimental 
consequences for the area, since the development parameters of the Scheme 
Regulations still prevails.   

 
The departure of the northern lateral building line from 2m to 1,5m to 
accommodate the extension of the bar area was approved in 2007 by the 
Municipality and the Department of Environmental Affairs and Development 
Planning, the latter as a relaxation.  The present application is to reinstate the 
previous approval that has lapsed.  The applicant has not executed the 
approval given in 2007 with a departure of the then applicable aggregate 
applicable in terms of the Hermanus Regulations 7.  The fact that the applicant 
opted not to act on the approval, rights in terms of the previous Scheme 
Regulations have lapsed.  The extension is part of the living area transgressing 
the building line and although this is not normally viewed in a positive light, the 
principle was evaluated in 2007 with no objections 

 
The departure of the northern lateral building line from 2m to 0,46m to 
accommodate an illegal terrace structure is not recommended.  The Overstrand 
Municipality Zoning Scheme Regulations require at least a Im open area for fire 
protection on one of the lateral building lines.  The requirement cannot be met 
since the garage on the southern lateral building line is built on a 0m boundary.  
The removal of the restrictive condition of a lateral building line of 2,36m can be 
removed, since the 2m building line will still be enforced.  The reason that the 
neighbouring erf has a roof that reflects into the applicant’s dwelling, is not a 
valid reason since the applicant could take other measures to prevent the glare 
as to oppose building a structure that forms part of the bar area and serves as 
an under roof entertainment area.  There is sufficient space available for the 
terrace to have been extended to the western boundary without transgressing 
the building lines. 

 
The applicant has to apply for three different departures to accommodate 
illegally erected structures.  The applicant knew that approvals need to be 
obtained for building work, especially over the building lines.  This is proven due 
to the fact that an application was lodged in 2006 to relax the lateral building 
line to extent the bar area. 

 
The removal of the restrictive condition which only allows a single residential 
dwelling can be recommended, since it is the intention by the applicant to 
convert the existing outside living area into a second dwelling.  The area is 
within the building lines and is not more than 120m² in extent.  The second 
dwelling is a primary right in terms of the Overstrand Municipality Zoning 
Scheme Regulations and does not pose a problem to the neighbours as it is an 
existing structure. 
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Conclusion 
 

The application for departure be partially recommended for approval and the 
removal of restrictive conditions be recommended for approval by the 
Department of Environmental Affairs and Development Planning. 

 
7. Financial Implications 

 
None 

 
8. Staff Implications 

 
None 

 
10. Comments from other Departments, Divisions and Administrations 

 
Engineering Services Department 

 
Attached as Annexure D. 

 
Traffic Department 

 
Take note of above address.  Traffic will assist where needed. 

 
Building Control Department 

 
Discussed with Building Department – Support as per recommendation. 

 
10. Annexures 

 
Annexure A: Locality Plan  
Annexure B: Site Development Plan 
Annexure C: Motivation Report 
Annexure D: Services Report 

 
RECOMMENDATION: 
  
1. that the Removal of Restrictive Title Conditions Page 3, Paragraph C(2)2 and 

C(2)4 in Title Deed T48359/1999 in terms of the Removal of Restrictions Act, 
1967 (Act 84 of 1967) applicable to Erf 4585, Hermanus, be recommended for 
approval by the Department of Environmental Affairs and Development Planning; 

  
2. that, in terms of Section 15 of the Land Use Planning Ordinance, 1985 (Ordinance 

15 of 1985) the application on Erf 4585, Hermanus for a departure from the 
Scheme Regulations in order to relax the side building line from 2m to 0m to 
accommodate an existing garage and from 2m to 1,5m for the extension of the 
existing bar area, be approved, 
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3. that the approval of Point 2. be subject to the following conditions: 
  
 (a) that approval of the departure be subject to the Removal of the Restrictive 

Title Conditions; 
   
 (b) that amended building plans (including the conversion of the outbuilding to a 

second dwelling) be submitted to the Building Control Department for their 
final approval; 

   
 (c) that all other development parameters, as prescribed in the relevant Zoning 

Scheme, be complied with; 
   
 (d) that the approval does not absolve the applicant from compliance with any 

other relevant legislation and/or Title Deed conditions; 
   
 (e) that all conditions imposed in the Services Report (attached as Annexure D), 

be complied with;  and 
   
 (f) that compliance with Fire Safety Regulations is pre requisite-SANS 

10400T:2011. 
  
4. that in terms of Section 15 of the Land Use Planning Ordinance, 1985 (Ordinance 

15 of 1985) the application on Erf 4585, Hermanus for a departure from the 
Scheme Regulations in order to relax the side building line from 2m to 0,46m to 
accommodate an existing roofed terrace, not be approved, due to the following 
reasons: 

  
 (a) the structure was erected illegally; 
   
 (b) no reasons were given for the transgression; 
   
 (c) the structure is not in line with Scheme requirements;  and 
   
 (d) sufficient space is available for the extensions without transgressing the 

building lines. 
   
5. that the terrace be removed within three months of the date of the decision letter. 
  
6. that the applicant be notified of his right of appeal in terms of the provisions of the 

Local Government Municipal Systems Act, 2000 (Section 62) with regard to the 
above decision. 
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RESPONSIBLE OFFICIAL : H VAN DER STOEP 
 
TARGET DATE FOR IMPLEMENTATION : 8 JULY 2015 
 
TARGET DATE TO INFORM APPLICANT : 8 JULY 2015 
 
TARGET DATE TO INFORM OBJECTOR : N/A 
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