27

AGENDA of the

Portfolio Committee : Finance & Tourism

30 May 2022

(Also the agenda for the Mayoral Committee Meeting : 30 May 2022)

4.

PREFERENTIAL PROCUREMENT POLICY FRAMEWORK ACT, 2000 AND THE
APPLICATION OF INTERIM MEASURES DUE TO THE CONSTITUTIONAL COURT
RULING OF 16 FEBRUARY 2022

8/2/2
C Le Roux Deputy Director: Finance & SCM
11 May 2022 (028) 313 8107

1. Executive Summary
The purpose of this report is to inform Council of the implications of the
Constitutional Court ruling handed down on 16 February 2022 and to adopt
interim measures to be applied by the municipality.

2. Service Delivery and Budget Implementation Plan - IGNITE

Directorate: Finance
Department: Supply Chain Management

3. Compliance with Strategic Priorities

Provision of democratic, accountable and ethical governance
Provision and maintenance of municipal services

4. Delegated Authority
None
5. Legal Requirements

Local Government: Municipal Finance Management Act 2003, (Act 56 of 2003)
Local Government: Municipal Systems Act 2000, (Act 32 of 2000)

Overstrand Municipality Supply Chain Management Policy dated 25 June 2008,
as amended.

6. Background/Discussion/Evaluation/Conclusion
Background

On Wednesday, 06" February 2022, the Constitutional Court handed down
judgement in the application for leave to appeal against the judgement and order
of the Supreme Court of Appeal (SCA). This application was brought by the
National Minister of Finance (“the Minister’) against Afribusiness NPC, and
concerns the validity of the Preferential Procurement Regulations, 2017
(“Procurement Regulations” as referred to in the judgement) promulgated by the
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Minister on 20 January 2017, in terms of section 5 of the Preferential Procurement
Policy Framework Act, 2000 ("Procurement Act” as referred to in the judgement).

The SCA held that the Minister's promulgation of regulation 3(b) (determining
whether pre-qualification criteria are applicable to the tender as envisaged in
regulation 4), regulation 4 (pre-qualifying criteria for preferential procurement)
and regulation 9 (subcontracting as a condition of tender) of the Procurement
Regulations was unlawful.

Due to the interconnectedness of the regulations, the SCA declared the entire
Procurement Regulations invalid on the basis that the content of the regulations
exceeded the Minister's power on what could permissibly be regulated on in
terms of section 5 of the Procurement Act and section 217 of the constitution.
The declaration of invalidity was suspended for 12 months that ended
02 November 2021.

The matter was then heard by the Constitutional Court where the majority
judgement dismissed the appeal against the SCA judgement. The majority
judgement was silent on the question of remedy and did not address the specific
issue of the status of the SCA’s order of suspension. The minority judgement
addresses the issue at footnote 28, where it asserts that “the period of suspension
expired on 02 November 2021". The Constitutional Court hence in both its
majority and minority judgements technically did not address the issue of
suspension in the body of their orders.

In response the National Treasury has indicated that the Minister has on an
urgent basis on 04 March 2022, sought confirmation from the Constitutional Court
whether or not the invalidity of the Procurement Regulations has been and
continues to be suspended.

Confirmation is sought by way of declaration, variation and/or clarification. In
other words, guidance is required as to whether the Procurement Regulations
remain valid until 15 February 2023, unless repealed sooner. The Constitutional
Court has subsequently issued a directive that the last date for parties to file
papers in this matter is 25 March 2022.

Discussion

The National Treasury has in the interim issued a letter on 25 February 2022
(Annexure B) indicating that whilst awaiting the outcome of guidance from the
Constitutional Court, organs of state are advised that:

a) Tenders advertised before 16 February 2022 be finalised in terms of the
Procurement Regulations;

b) Tenders advertised on or after 16 February 2022 be held in abeyance; and

c) No new tenders be advertised.
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The National Treasury subsequently on 03 March 2022 (Annexure C) issued a
further letter indicating in summary that:

a) The advice provided on 25 February 2022 excluded procurement with a Rand
value less than R30 000 obtained through price quotations;

b) Regulations will be issued providing for the thresholds for the points system.
Note that draft regulations in this respect were subsequently issued on
10 March 2022 with the comment period closing on 11 April 2022;

c) Until the new regulations take effect that organs of state may in terms of
section 3(c) of the Act, request exemption from the provisions of the Act for
a specific procurement or category of procurement requirements limiting this
to procurement that cannot await the new regulations or the Constitutional
Court’s guidance.

It must be noted that the above letters do not have any binding effect in law,
given that the format and content of the letters are advisory in nature and is not
issued under any authority contained in the Municipal Finance Management Act
(No.56 of 2003) or otherwise.

However, the letters have now been issued to all organs of state and hence there
is an obligation to assess the impact of the requirements to determine whether
and to what extent the letter should be applicable to procuring institutions given
that the Auditor-General of South Africa may audit all subsequent procurement
based on this advice.

The judgement has now left a gap as it relates to value thresholds and the
evidence burden to claim preference points. These matters can only be
prescribed via regulations by the Minister and the entire regulations have now
been declared invalid. This also removes the threshold evidence burden to claim
points via the preference points system, despite this not being in dispute.

Risks for the Municipality

The primary risks for the municipality due to the lacuna created by the court ruling
include the following:

a) Increase in irregular expenditure;

b) Delivery of critical municipal services delayed;

c) Delays in procurement processes;

d) Audit risks, non-compliance and interpretation challenges;

e) NT not responding or approving exemption timeously or at all;

f) Impact on future budgetary allocations for the 2022/23 financial year;

g) Legal implications for the municipality

h) Some tenders for the period will be dealt with in terms of preference and the
exempted ones not; and
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i) Possibility of supplier litigation risks from aggrieved suppliers who will have
grounds for the municipality applying regulations that have been declared
unconstitutional with higher chances of success.

The issuance of both the National Treasury advisory letters creates significant
risks for the municipality should procurement not proceed as intended. This will
impact directly on service delivery and the ability to spend on budgets as planned
for in terms of procurement planning and budget planning initiatives. This will be
to the detriment of communities and the residents within the municipality as it will
result in the non-delivery of goods, services and infrastructure.

The municipality’s restricted ability to spend the budget will result in significant
under expenditure that may have future budgetary implications, albeit not within
the control of the Municipal Manager.

That is exacerbated further by the uncertainty on whether or not the court will
extend the suspension of invalidity, and when this clarification will be made. If
indeed it does provide clarity that the suspension of invalidity has not been
extended, then the gap persists up until such time that the Minister issues
replacement Procurement Regulations.

Interim arrangements for the municipality up until the new regulations
comes into effect

The minister is obligated to issue regulations in terms of section 2(1) of the
Procurement Act, to prescribe the value of thresholds that apply to the preference
point system, section 2(1) states that:

a) “A preference point system must be followed:

b) (i) for contracts with a Rand value above a prescribed amount a
maximum of 10 points may be allocated for specific goals as contemplated in
paragraph (d) provided that the lowest acceptable tender scores 90 for price;

(i) for contract with a Rand value equal to or below a prescribed amount
a maximum of 20 points may be allocated for specific goals as contemplated
in paragraph (d) provided that the lowest acceptable tender scores 80 for
price”.

The Provincial Treasury (PT) issued the following advice:

After an extensive consultation process with key stakeholders including the
Provincial Cabinet, Legal Services in the Province and other stakeholders to
determine an interim way forward that would mitigate the risks; municipalities and
municipal entities should consider adopting the following interim measures to
manage their own delivery risks. Such interim arrangements must be approved
by the Council of each municipality:
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a) Municipalities and municipal entities should maintain the status quo and
apply the Procurement Regulations up until such time as the
Constitutional Court clarifies the applicable date of the invalidity of said
regulations, or new Procurement Regulations come into effect;

b) Use the pre-existing points system with thresholds and associated
formulas as per the Procurement Regulations i.e., 80/20 preference point
system for procurement with a rand value equal to or above R30 000 up
to R50 million and the 90/10 preference point system for procurement
above R50 million (all applicable taxes included);

c) Use the pre-existing mechanism to address the evidence requirements as
it relates to the allocation of points for preference i.e., B-BBEE certificates
and affidavits given that these matters were not in dispute and will be
covered by the new National Treasury regulations;

d) Sub-contracting requirements as contemplated in the 2017 Procurement
Regulations have been declared as invalid. However, the cidb prescripts
/ regulations in terms of empowerment impact assessment may still be
concluded and sub-contracting as per the cidb prescripts / regulations in
terms of the different contracting models for construction-related bids; and

e) The status quo in terms of advertisement and evaluation and awarding of
guotations below R30 000 to be maintained.

In respect of NT’s letter issued on 28 February 2022, it is thus proposed that
municipalities, subject to Council approval, adopt the following approach:

a) Tenders advertised before 16 February 2022 must be finalised in terms of
the Procurement Regulations;

b) Tenders advertised on or after 16 February 2022 must be evaluated as
intended given the municipality’s interim arrangements to maintain the
status quo in terms of the Procurement Regulations, and

c) In order to mitigate the risks for municipalities and municipal entities as
articulated above, Accounting Officers may proceed with the
advertisement of new bids (including quotations) as intended and apply
the interim arrangements as it relates to the evaluation of bids as
articulated above.

According to the PT the most viable and least disruptive approach to the
procurement system would be to maintain the status quo and that is to
continue to apply the Procurement Regulations up until such time as the
Constitutional Court clarifies the applicable date of the invalidity of said
regulations, or new Procurement Regulations come into effect.

Accounting Officers of municipalities and municipal entities may, at their own
discretion, apply these interim measures and revise their current policies to
be tabled before Council for approval and implementation.
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Accounting Officers also need to take cognisance of where SCM policies
were approved by Council with the pre-qualification and local production and
content requirements; it should be retracted and amended accordingly before
final approval by Council.

It should be noted that municipalities and municipal entities may apply for an
exemption from the Procurement Act by application to the Minister and apply
it up until such time as the Constitutional Court clarifies the applicable date of
the invalidity of the Procurement Regulations, or new regulations come into
effect. A decision to apply for an exemption should be considered in the
context of the risk that the suspension of the invalidity of the regulations would
not be granted by the court up until the new regulations ae issued and come
into effect.

Interim Measures proposed for Overstrand Municipality

Overstrand municipality has two options to consider in order to proceed with
the procurement of goods and services. The municipality can apply for
exemption from the Procurement Act and follow the advice from the National
Treasury, thereby enabling the municipality to finalise the tenders and formal
guotations that are currently in the SCM system and to advertise new tenders
and formal quotations until such time as the Constitutional Court clarifies the
applicable date of the invalidity of the Procurement Regulations, or new
regulations come into effect.

It must be noted that with this option no preference can be applied by the
municipality in its tenders and formal quotations as there is no framework that
exists that has been prescribed through national legislation as required in
terms of section 217(3) of the Constitution. Previously, this framework was
prescribed in the Procurement Regulations however, this has now been
declared invalid. This implies that tenders will be awarded purely on price as
the municipality will be exempted from applying the preference points system.

Alternatively, the municipality can implement the advice offered by Provincial
Treasury and maintain the status quo and apply the Procurement Regulations
up until such time as the Constitutional Court clarifies the applicable date of
the invalidity of the regulations, or new Procurement Regulations come into
effect. This will require an amendment to the Preference Policy as there are
regulations that have been declared as unconstitutional by the SCA and
subsequently confirmed by the Constitutional Court and therefore cannot be
implemented.

Tenders and formal quotations will be evaluated will be evaluated in terms of
the 80/20 or 90/10 preference points systems and where 80 or 90 points are
allocated for price and 20 or 10 points are allocated for preference
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respectively and allocated in accordance with the B-BBEE scorecard of the
procuring entity.

It must be noted that should the Constitutional Court clarify that the period of
suspension expired prior to 16 February 2022, then all expenditure incurred
on contracts subject to that date could be regarded as irregular.

The municipality has decided to heed the advice of the National Treasury and
has suspended all procurement of tenders and formal quotations from
16 February 2022 up to date. All procurement processes advertised prior to
16 February 2022 are being finalised in terms of the Procurement
Regulations. The municipality has applied for exemption from the
Procurement Act and the Minister has granted exemption from the
Procurement Act and its regulations (Annexure D).

There are 9 tenders or formal quotations that were advertised before
16 February 2022 and will be finalised in terms of the Procurement
Regulations (Annexure E).

There are 6 tenders or formal quotations that were advertised after
16 February 2022, before receiving any advice from Treasury (Annexure F).
these will have to be cancelled as they were advertised in accordance with
the Procurement Regulations.
There are 47 tenders or formal quotations that have not been advertised and
that will be advertised without preference in accordance with the exemption
received (Annexure G) in these instances where budgetary provision was
made in 2022/23 for these items.
All other tenders and quotations as planned for the 2022/23 financial year will
be advertised in accordance with the exemption received until such time as
the Constitutional Court clarifies the applicable date of the invalidity of the
regulations, or new Procurement Regulations come into effect.
7. Financial Implications
None
8. Staff Implications
None

9. Comments from other Departments, Divisions and Administrations

None
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10. Annexures

Annexure A.
Annexure B:
Annexure C:
Annexure D:
Annexure E:

Annexure F:
Annexure G:
Annexure H:

Treasury Circular Mun No. 06/2022

National Treasury Advisory Note dated 25 February 2022
National Treasury Advisory Note dated 03 March 2022

Approval of Exemption Application

Tenders and Formal Quotations to be Finalised in Terms of the
Procurement Regulations

Tenders and Formal Quotations to be Cancelled

Tenders and Formal Quotations to be Advertised

Draft Preferential Procurement Regulations, 2022

RECOMMENDATION TO THE COUNCIL:

1. that the report on the implementation of interim measures due to the
Constitutional Court ruling of 16 February 2022, be noted;

2. that the implementation of National Treasury’s advisory notes, until such time
as the Constitutional Court clarifies the applicable date of the invalidity of the
regulations, or new Procurement Regulations come into effect, be approved;

and

3. that the Overstrand Preferential Procurement Policy be withdrawn until such
time as the Constitutional Court clarifies the applicable date of the invalidity of
the regulations, or new Procurement Regulations come into effect, based on
the exemption letter received, dated 07 May 2022 advising that the Minister
has approved the request.

RESPONSIBLE OFFICIAL : C LE ROUX

TARGET DATE FOR IMPLEMENTATION : 01 JUNE 2022



34a

AGENDA of the

Portfolio Committee : Finance &Tourism

30 May 2022

(Also the agenda for the Mayoral Committee Meeting : 30 May 2022)

REMARK
Please note that the following recommendation contained in this agenda
is subject to confirmation or amendment by the Executive Mayor in view

of the fact that the compilation of the MAYORAL

COMMITTEE agenda was done before the FINANCE & TOURISM
PORTFOLIO COMMITTEE of 30 May 2022 had formally sat.

4.

PREFERENTIAL PROCUREMENT POLICY FRAMEWORK ACT, 2000 AND THE
APPLICATION OF INTERIM MEASURES DUE TO THE CONSTITUTIONAL
COURT RULING OF 16 FEBRUARY 2022

8/2/2
C Le Roux Deputy Director: Finance & SCM
11 May 2022 (028) 313 8107

THIS MATTER SERVED BEFORE THE FINANCE & TOURISM PORTFOLIO
COMMITTEE ON 30 MAY 2022, WHICH COMMITTEE RECOMMENDED AS
FOLLOWS:

RECOMMENDATION TO THE COUNCIL:

1. that the report on the implementation of interim measures due to the
Constitutional Court ruling of 16 February 2022, be noted;

2. that the implementation of National Treasury’s advisory notes, until such time as
the Constitutional Court clarifies the applicable date of the invalidity of the
regulations, or new Procurement Regulations come into effect, be approved,;
and

3. that the Overstrand Preferential Procurement Policy be withdrawn until such
time as the Constitutional Court clarifies the applicable date of the invalidity of
the regulations, or new Procurement Regulations come into effect, based on the
exemption letter received, dated 07 May 2022 advising that the Minister has
approved the request.

RESPONSIBLE OFFICIAL : C LE ROUX

TARGET DATE FOR IMPLEMENTATION : 01 JUNE 2022
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TREASURY CIRCULAR MUN NO. 06 /2022

THE MAYOR, CITY OF CAPE TOWN: MR G HILL-LEWIS

THE MAYOR, WEST COAST DISTRICT MUNICIPALITY: MR R STRYDOM
THE MAYOR, MATZIKAMA MUNICIPALITY: MR J VAN DER HOVEN
THE MAYOR, CEDERBERG MUNICIPALITY: DR R RICHARDS

THE MAYOR, BERGRIVIER MUNICIPALITY: MR R VAN ROOY

THE MAYOR, SALDANHA BAY MUNICIPALITY: MR A TRUTER

THE MAYOR, SWARTLAND MUNICIPALITY: MR H CLEOPHAS

THE MAYOR, CAPE WINELANDS DISTRICT MUNICIPALITY: DR H VON SCHLICHT
THE MAYOR, WITZENBERG MUNICIPALITY: MR H SMIT

THE MAYOR, DRAKENSTEIN MUNICIPALITY: MR C POOLE

THE MAYOR, STELLENBOSCH MUNICIPALITY: ADV. G VAN DEVENTER
THE MAYOR, BREEDE VALLEY MUNICIPALITY: MS A STEYN

THE MAYOR, LANGEBERG MUNICIPALITY: MR S VAN EEDEN

THE MAYOR, OVERBERG DISTRICT MUNICIPALITY: MR A FRANKEN
THE MAYOR, THEEWATERSKLOOF MUNICIPALITY: MR K PAPIER

THE MAYOR, OVERSTRAND MUNICIPALITY: DR A RABIE

THE MAYOR, CAPE AGULHAS MUNICIPALITY: MR P SWART

THE MAYOR, SWELLENDAM MUNICIPALITY: MR F DU RAND

THE MAYOR, GARDEN ROUTE DISTRICT MUNICIPALITY: MR M BOOYSEN
THE MAYOR, KANNALAND MUNICIPALITY: MR N VALENTYN

THE MAYOR, HESSEQUA MUNICIPALITY: MR G RIDDLES

THE MAYOR, MOSSEL BAY MUNICIPALITY: MR D KOTZE

THE MAYOR, GEORGE MUNICIPALITY: MR L VAN WYK

THE MAYOR, OUDTSHOORN MUNICIPALITY: MR C LOUW

THE MAYOR, BITOU MUNICIPALITY: MR D SWART

THE MAYOR, KNYSNA MUNICIPALITY: MR L DAVIS

THE MAYOR, CENTRAL KAROO DISTRICT MUNICIPALITY: MS J BOTHA
THE MAYOR, LAINGSBURG MUNICIPALITY: MR M SMITH

THE MAYOR, PRINCE ALBERT MUNICIPALITY: MS M JAFTHA

THE MAYOR, BEAUFORT WEST MUNICIPALITY: MR G PIETERSEN

THE MUNICIPAL MANAGER, CITY OF CAPE TOWN: ADV. L MBANDAZAYO

THE MUNICIPAL MANAGER, WEST COAST DISTRICT MUNICIPALITY: MR D JOUBERT

THE MUNICIPAL MANAGER, MATZIKAMA MUNICIPALITY: MR G SEAS (ACTING)

THE MUNICIPAL MANAGER, CEDERBERG MUNICIPALITY: MR D ADONIS

THE MUNICIPAL MANAGER, BERGRIVIER MUNICIPALITY: ADV. H LINDE

THE MUNICIPAL MANAGER, SALDANHA BAY MUNICIPALITY: MR H METTLER

THE MUNICIPAL MANAGER, SWARTLAND MUNICIPALITY: MR J SCHOLTZ

THE MUNICIPAL MANAGER, CAPE WINELANDS DISTRICT MUNICIPALITY: MR H PRINS
THE MUNICIPAL MANAGER, WITZENBERG MUNICIPALITY: MR D NASSON

THE MUNICIPAL MANAGER, DRAKENSTEIN MUNICIPALITY: DR J LEIBBRANDT

THE MUNICIPAL MANAGER, STELLENBOSCH MUNICIPALITY: MS G METTLER

THE MUNICIPAL MANAGER, BREEDE VALLEY MUNICIPALITY: MR D MCTHOMAS

THE MUNICIPAL MANAGER, LANGEBERG MUNICIPALITY: MR A DE KLERK

THE MUNICIPAL MANAGER, OVERBERG DISTRICT MUNICIPALITY: MR P OLIVER (ACTING)
THE MUNICIPAL MANAGER, THEEWATERSKLOOF MUNICIPALITY: MR J JONKERS

THE MUNICIPAL MANAGER, OVERSTRAND MUNICIPALITY: MR D O'NEILL

THE MUNICIPAL MANAGER, CAPE AGULHAS MUNICIPALITY: MR E PHILLIPS

THE MUNICIPAL MANAGER, SWELLENDAM MUNICIPALITY: MR A GROENEWALD

THE MUNICIPAL MANAGER, GARDEN ROUTE DISTRICT MUNICIPALITY: MR M STRATU
THE MUNICIPAL MANAGER, KANNALAND MUNICIPALITY: MR | AVONTUUR (ACTING)
THE MUNICIPAL MANAGER, HESSEQUA MUNICIPALITY: MR H VISSER (ACTING)

THE MUNICIPAL MANAGER, MOSSEL BAY MUNICIPALITY: MR C PUREN (ACTING)

THE MUNICIPAL MANAGER, GEORGE MUNICIPALITY: DR M GRATZ (ACTING)

THE MUNICIPAL MANAGER, OUDTSHOORN MUNICIPALITY: MR W HENDRICKS (ACTING)
THE MUNICIPAL MANAGER, BITOU MUNICIPALITY: MR N MAREDI (ACTING)

THE MUNICIPAL MANAGER, KNYSNA MUNICIPALITY: MR J JACOBS (ACTING)

THE MUNICIPAL MANAGER, CENTRAL KAROO DISTRICT MUNICIPALITY: DR S VATALA
THE MUNICIPAL MANAGER, LAINGSBURG MUNICIPALITY: MR J BOOYSEN

THE MUNICIPAL MANAGER, PRINCE ALBERT MUNICIPALITY: MR A HENDRICKS (ACTING)
THE MUNICIPAL MANAGER, BEAUFORT WEST MUNICIPALITY: MR J PENXA

www.westerncape.gov.za
Provincial Treasury | Local Government Supply Chain Management

Private Bag X9165
CAPE TOWN
8000
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THE CHIEF FINANCIAL OFFICER, CITY OF CAPE TOWN: MR K JACOBY

THE CHIEF FINANCIAL OFFICER, WEST COAST DISTRICT MUNICIPALITY: DR J TESSELAAR

THE CHIEF FINANCIAL OFFICER, MATZIKAMA MUNICIPALITY: MR E ALFRED

THE CHIEF FINANCIAL OFFICER, CEDERBERG MUNICIPALITY: MR M MEIMANI

THE CHIEF FINANCIAL OFFICER, BERGRIVIER MUNICIPALITY: MR F LOTTER

THE CHIEF FINANCIAL OFFICER, SALDANHA BAY MUNICIPALITY: MR S VORSTER

THE CHIEF FINANCIAL OFFICER, SWARTLAND MUNICIPALITY: MR M BOLTON

THE CHIEF FINANCIAL OFFICER, CAPE WINELANDS DISTRICT MUNICIPALITY: MS F DU RAAN-GROENEWALD
THE CHIEF FINANCIAL OFFICER, WITZENBERG MUNICIPALITY: MR C KRITZINGER

THE CHIEF FINANCIAL OFFICER, DRAKENSTEIN MUNICIPALITY: MR B BROWN

THE CHIEF FINANCIAL OFFICER, STELLENBOSCH MUNICIPALITY: MR K CAROLUS

THE CHIEF FINANCIAL OFFICER, BREEDE VALLEY MUNICIPALITY: MR R ONTONG

THE CHIEF FINANCIAL OFFICER, LANGEBERG MUNICIPALITY: MR M SHUDE

THE CHIEF FINANCIAL OFFICER, OVERBERG DISTRICT MUNICIPALITY: MR N KRUGER

THE CHIEF FINANCIAL OFFICER, THEEWATERSKLOOF MUNICIPALITY: MR D LOUW

THE CHIEF FINANCIAL OFFICER, OVERSTRAND MUNICIPALITY: MS S REYNEKE-NAUDE

THE CHIEF FINANCIAL OFFICER, CAPE AGULHAS MUNICIPALITY: MR H VAN BILJON

THE CHIEF FINANCIAL OFFICER, SWELLENDAM MUNICIPALITY: MS E WASSERMANN

THE CHIEF FINANCIAL OFFICER, GARDEN ROUTE DISTRICT MUNICIPALITY: MR J DE JAGER
THE CHIEF FINANCIAL OFFICER, KANNALAND MUNICIPALITY: MR C CLAASEN (ACTING)
THE CHIEF FINANCIAL OFFICER, HESSEQUA MUNICIPALITY: MS H VILJOEN

THE CHIEF FINANCIAL OFFICER, MOSSEL BAY MUNICIPALITY: MR O FREDERICKS

THE CHIEF FINANCIAL OFFICER, GEORGE MUNICIPALITY: MR R DU PLESSIS

THE CHIEF FINANCIAL OFFICER, OUDTSHOORN MUNICIPALITY: MR G DE JAGER

THE CHIEF FINANCIAL OFFICER, BITOU MUNICIPALITY: MR M DYUSHU

THE CHIEF FINANCIAL OFFICER, KNYSNA MUNICIPALITY: MR A JAGAYSOR (ACTING)

THE CHIEF FINANCIAL OFFICER, CENTRAL KAROO DISTRICT MUNICIPALITY: MR M ABDULLAH
THE CHIEF FINANCIAL OFFICER, LAINGSBURG MUNICIPALITY: MS A GROENEWALD

THE CHIEF FINANCIAL OFFICER, PRINCE ALBERT MUNICIPALITY: MR A HENDRICKS (ACTING)
THE CHIEF FINANCIAL OFFICER, BEAUFORT WEST MUNICIPALITY: MS N NTSANGANI

THE HEAD OFFICIAL: PROVINCIAL TREASURY (MR D SAVAGE)

THE DEPUTY DIRECTOR-GENERAL: FISCAL AND ECONOMIC SERVICES (DR R HAVEMANN)

THE DEPUTY DIRECTOR-GENERAL: GOVERNANCE AND ASSET MANAGEMENT (MS J GANTANA)
THE CHIEF DIRECTOR: PUBLIC POLICY SERVICES (DR R HAVEMANN) (PRO TEM)

THE CHIEF DIRECTOR: PROVINCIAL GOVERNMENT PUBLIC FINANCE (MS A PICK)

THE CHIEF DIRECTOR: LOCAL GOVERNMENT PUBLIC FINANCE (MR S KENYON)

THE CHIEF DIRECTOR: ASSET MANAGEMENT (MR | SMITH)

THE CHIEF DIRECTOR: FINANCIAL GOVERNANCE AND ACCOUNTING (MR A HARDIEN)

THE CHIEF FINANCIAL OFFICER (MS A SMIT)

THE HEAD: OFFICE OF THE FINANCE MINISTRY (MS C GREEN)

THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:
THE DIRECTOR:

BUSINESS INFORMATION AND DATA MANAGEMENT (MR P PIENAAR)

FINANCIAL GOVERNANCE (MS M VAN NIEKERK)

FISCAL POLICY (MR M BOOYSEN) (PRO TEM)

INFRASTRUCTURE (MR K LANGENHOVEN)

LOCAL GOVERNMENT ACCOUNTING (MR F SALIE)

LOCAL GOVERNMENT BUDGET OFFICE (MR M BOOYSEN)

LOCAL GOVERNMENT REVENUE AND EXPENDITURE (GROUP ONE) (MR T NTSHINGILA)
LOCAL GOVERNMENT REVENUE AND EXPENDITURE (GROUP TWO) (MR | TSIE)

LOCAL GOVERNMENT MFMA COORDINATION (MR S KENYON) (PRO TEM)

LOCAL GOVERNMENT SUPPLY CHAIN MANAGEMENT (MR R MOOLMAN)
PROVINCIAL GOVERNMENT ACCOUNTING (MS A ABOO)

PROVINCIAL GOVERNMENT BUDGET OFFICE (MS T VAN DE RHEEDE)

PROVINCIAL GOVERNMENT FINANCE (EXPENDITURE MANAGEMENT) (MS A PICK) (PRO TEM)
PROVINCIAL GOVERNMENT SUPPLY CHAIN MANAGEMENT (MS N EBRAHIM)
STRATEGIC AND OPERATIONAL MANAGEMENT SUPPORT (MS N ISMAIL)

SUPPORTING AND INTERLINKED FINANCIAL SYSTEMS (MR A MAZOMBA)

THE PROVINCIAL AUDITOR

MASTER RECORDS OFFICIAL: BUSINESS INFORMATION AND DATA MANAGEMENT

THE HEAD OF DEPARTMENT: LOCAL GOVERNMENT
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Annexure A 2/8

INTERIM ARRANGEMENTS FOR THE MUNICIPALITIES AND MUNICIPAL ENTITIES AS IT RELATES TO
PREFERENTIAL PROCUREMENT FOLLOWING THE CONSTITUTIONAL COURT JUDGMENT DECLARING
THE PREFERENTIAL PROCUREMENT REGULATIONS, 2017 INVALID

1. PURPOSE

1.1 The purpose of this circular is to share with accounting officers of municipalities and municipal entities
the inferim strategy put in place post the recent Constitutional Count judgment concerning the
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validity of the Preferential Procurement Regulations, 2017, for the Western Cape Government (WCG)
as endorsed by Provincial Cabinet on 09 March 2022. A copy of the Provincial Interim arrangements
PT Circular 07/2022 is attached herewith marked Annexure A.

To provide guidance and recommendations in respect of the interim arrangements for municipalities
and municipal entities, as it relates to Preferential Procurement in terms of the Preferential Procurement
Policy Framework Act (Act No. 5 of 2000) given the recent Constitutional Court judgment declaring
the Preferential Procurement Regulations, 2017 invalid.

BACKGROUND

On Wednesday, 16 February 2022, the Constitutional Court handed down judgment in the application
for leave to appeal against a judgment and order of the Supreme Court of Appeal (SCA). This
application was brought by the National Minister of Finance (“the Minister”) against Afribusiness NPC,
and concerns the validity of the Preferential Procurement Regulatfions, 2017 (“Procurement
Regulations” as referred to in the judgment) promulgated by the Minister on 20 January 2017, in terms
of section 5 of the Preferential Procurement Policy Framework Act, 2000 (“Procurement Act” as
referred to in the judgment).

The SCA held that the Minister's promulgation of regulation 3(b) (determining whether pre-qualification
criteria are applicable to the tender as envisaged in regulation 4), regulation 4 (pre-qualification
criteria for preferential procurement) and regulation 9 (subcontracting as a condition of tender) of
the Procurement Regulations was unlawful.

Due to the interconnectedness of the regulations, the SCA declared the entire Procurement
Regulations invalid on the basis that the content of the Regulations exceeded the Minister’s power on
what could permissibly be regulated on in terms of section 5 of the Procurement Act and section 217
of the Constitution. The declaration of invalidity was suspended for 12 months which ended 02
November 2021.

The declaration of invalidity was suspended for 12 months which accordingly ended
2 November 2021. The matter was then heard by the Constitutional Court where the majority judgment
dismissed the appeal against the SCA judgment. The maijority judgment was silent on the question of
remedy and did not address the specific issue of the status of the SCA's order of suspension. The
minority judgment addresses the issue at footnote 28, where it asserts that "the period of suspension
expired on 02 November 2021". The Constitutional Court hence in both its majority and minority
judgments technically did not address the issue of suspension in the body of their orders.

In response, the National Treasury has indicated that the national Minister has on an urgent basis on 4
March 2022, sought confirmation from the Constitutional Court whether or not the invalidity of the
Procurement Regulations has been and continues to be suspended. Confirmation is sought by way of
declaration, variation and/or clarification. In_other words, guidance is required as to whether the
Procurement Regulations remain valid until 15 February 2023, unless repealed sooner. The
Constitutional Court has subsequently issued a directive that the last date for parties o file papers in
this matter is 25 March 2022.

The National Treasury has in the interim (whilst seeking guidance from the Court on the date of
invalidity of the regulations), issued a letter on 25 February 2022 (aftached hereto marked Annexure
B) indicating that whilst awaiting the outcome of guidance from the Constitutional Court, organs of
state are advised that:

a) tenders advertised before 16 February 2022 be finalised in terms of the PPPFR,2017;

b) tenders advertised on or after 16 February 2022 be held in abeyance; and
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c) no new fenders be advertised.

The National Treasury subsequently on 03 March 2022 (attached hereto marked Annexure C) issued a

further letter indicating in summary that:

a) the advice provided on 25 February 2022 excluded procurement with a Rand value less than
R30 000 obtained through price quotations;

b) regulations will be issued providing for the thresholds for the points system. Note that draft
regulations in this respect were subsequently issued on 10 March 2022, with the comment period
closing on 11 April 2022;

c) until the new regulations take effect that organs of state may in ferms of section 3 (c) of the Act,
request an exemption from the provisions of the Act for a specific procurement or category of
procurement requirements limiting this to procurement that cannot await the new regulations
or Constitutional Court’s guidance.

It must be noted that the above letters do not have any binding effect in law, given that the format
and content of the letter is advisory in nature and is not issued under any authority contained in the
Municipal Finance Management Act (No. 56 of 2003) or otherwise. However, the letter has now been
issued to all organs of state and hence there is an obligation to assess the impact of the requirements
to determine whether and to what extent the letter should be applicable to procuring institutions given
that the Auditor-General of South Africa may audit all subsequent procurement based on this advice.

It must be noted that whilst the judgment has been welcomed and supported by the WCG it has left
a lacuna as it relates to value thresholds and the evidence burden to claim preference points. These
matters can only be prescribed via regulations by the National Minister and the entire regulations have
now been declared invalid. This also removes the thresholds and evidence burden to claim points via
the preference points system, despite this not being in dispute.

RISKS FOR THE MUNICIPALITIES AND MUNICIPAL ENTITIES

The primary risks for municipalities due fo the lacuna created by the court ruling include the following:

e Increase in Irregular expenditure;

e Delivery of critical municipal service;

e Delays in procurement processes;

e Audit risks, non-compliance, and interpretation challenges;

e NT not responding or approving exemption timeously or at all;

e Impact on future budgetary allocations for the 2022/23 financial year;

e Legal implications for municipalities

e Some tenders for the period will be dealt with in terms of preference and the exempted ones
not; and

e Possibility of supplier litigation risks from aggrieved suppliers who will have grounds for the

municipalities applying regulations that have been declared unconstitutional with higher
chances of success.

The issuance of both the National Treasury advisory letters creates significant risks for municipalities
should procurement not proceed as intended. This will impact directly on service delivery and the
ability to spend on both the current and forthcoming financial year's budget as planned for in terms
of procurement planning and budget planning initiatives. This will be to the defriment of the
communities within the local sphere of government, as it will result in the non-delivery of goods, services
and infrastructure and potentially also derogate their Constitutional rights.

Municipalities and municipal entities inability to spend their budgets will result in significant under
expendifure, that may have future budgetary implications, albeit not within the control of the

municipal manager.
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It must also be noted that procurement has already been impacted by COVID-19 where municipalities
and municipal entities could not procure the goods or services as originally planned for and hence
certain procurement processes were delayed or put on hold for a later date.

This is exacerbated further by the uncertainty on whether or not the court will extend the suspension
of invalidity, and when this clarification will be made. If indeed it does provide clarity that the
suspension of invalidity has not been extended, then the lacuna persists up until such fime that the
national Minister issues replacement Procurement Regulations.

It is therefore critical that municipalities and municipal entities putfs in place their own interim
arrangements to mitigate the risk of non-delivery, underspending and the impact on citizens that any
moratorium on procurement will create, even if only for a short period. These interim arrangements will
also provide risk mitigation coverage for municipal managers, will enable synergy in decision-making
and ensure that there is consistent application across the board when accounting officers are
exercising their obligations.

INTERIM ARRANGEMENTS FOR THE MUNICIPALITIES UP UNTIL THE NEW REGULATIONS COMES INTO EFFECT

The national Minister is obligated to issue regulations in terms of section 2(1) of the Preferential
Procurement Policy Framework Act, to prescribes the value thresholds that apply to the preference
point system. Section 2 (1) states that:

“(a) A Preference point system must be followed;

(b) (i) for contracts with a Rand value above a prescribed amount a maximum of 10 poinfs may be
allocated for specific gods as contemplated in paragraph (d) provided that the lowest
acceptable tender scores 90 points for price;

(i) for contracts with a Rand value equal to or below a prescribed amount a maximum of 20 points
may be allocated for specific gods as contemplated in paragraph (d) provided that the lowest
acceptable tender scores 80 points for price”

The National Treasury published draft regulations for public comment on 10 March 2022, with the
comment period closing on 11 April 2022 (attached as Annexure D). It must however be noted that
these draft regulations are not at present applicable and will only be formally gazetted after the
period for public comment has closed. Hence in the absence of the Regulations the interim
arrangements articulated hereunder may be considered for adoption by municipalities to manage
their procurement needs up until the new Regulations are formally issued or clarity is provided by the
Constitutional Court.

After an extensive consultations process with key stakeholders including the Provincial Cabinet, Legal

Services in the Province and other stakeholders to determine an interim way forward that would

mitigate the risks, municipalities and municipal entities should consider adopting the following interim

measures to manage their own delivery risks. Such interim arrangements must be approved by Council
of each municipality:

a) Municipalities and municipal entities should maintain the status quo and apply the Preferential
Procurement Policy Framework Regulations, 2017(PPPFR) up until such time as the Constitutional
Court clarifies the applicable date of the invalidity of said Regulations, or new Procurement
Regulations come into effect.

b) use the pre-existing points system with thresholds and associated formulas as per the PPPFR, 2017
i.e., 80/20 preference point system for procurement with a rand value equal to or above R30 000
up to R50million and the 90/10 preference point system for procurement above R50million (all
applicable taxes included);

@
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c) use the pre-existing mechanism to address the evidence requirements as it relates to the
allocation of points for preference i.e., B-BBEE certificates and affidavits given that these matters
were not in dispute and will be covered by the new National Treasury regulations;

d) sub-contracting requirements as contemplated in the 2017 Procurement Regulations have also
been declared as invalid. However, the cidb prescripts/ regulations in terms of empowerment
impact assessments may still be concluded and sub-contracting as per the cidb prescripts/
regulations in terms of the different cidb contracts may still be used in terms of the different
contracting models for construction-related bids; and

e) the status quo in terms of the advertisement and evaluation and awarding of quotations below
R30 000 to be maintained.

In respect of NT's lefter issued on 25 February 2022, it is thus proposed that municipalities, subject to

Council approval, adopt the following approach:

a) tenders advertised before 16 February 2022 must be finalised in terms of the Procurement
Regulations;

b) tenders advertised on or after 16 February 2022 must be evaluated as intended given the
municipality’s interim arrangements to maintain the status quo in terms of the PPPFR, 2017; and

c) in order to mitigate the risks for municipalities and municipal entities as arficulated above,
accounting officers may proceed with the advertisement of new bids (including quotations) as
infended and apply the interim arrangements as it relates to the evaluation of bids as
articulated above.

The most viable and least disruptive approach in the procurement system would be to maintain the
status quo and that is to continue applying the 2017 Preferential Procurement Regulations, 2017, up
unftil such time as the Constitutional Court has clarified the date at which the regulations are invalid.

Accounting Officer of municipalities and municipal entities may, at their own discretion, apply these
interim measures and revise their current policies to be tabled before Council for approval and
implementation.

Accounting Officers also need to take cognisance of where SCM policies were approved by Council
with the pre-qualification and local production and content requirements, it should be retracted and
amended accordingly before final approval by Council.

It should be noted that municipalities and municipal entities may apply for an exemption from the
nafional Minister of Finance from section 2 (1) (b) — (g) and subsection 2 of the Preferential Procurement
Policy Framework Act, 2000 (Act No. 5 of 2000) up unftil National Treasury issues new regulations to the
Act, and to the extent that they meet the exemption requirements in terms of section 3 of the PPPFA.
A decision to apply for exemptions should be considered in the context of the risk that the suspension
of the invalidity of the regulations will not be granted by the court up unftil the new regulations are
issued and come info effect.

The abovementioned interim arrangements are depicted diagrammatically hereunder in lllustratfion 1
for ease of reference of the requirements:
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lllustration 1:

Con- Con-Court ]
Court Draft Regs  Clarification ~ Final Regs
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Apply New Regs

M unicipalities to .
Apply for Implement Interim
exemptions from Measures
NT

4.10 Municipalities and municipal entities may approach the National Treasury and the Auditor-General
(AG) for approvals and concurrence, where necessary with their approach. This must be understood
in the context of the PPPFA providing for organs of state to determine their own Preferential
Procurement Policies and for the National Treasury to determine the threshold values and the
calculations associated with the application of preferences.

5. SUPPORT TO MUNICIPALITIES TO SPEED UP THE RESPONSE TIME DURING THE PROCUREMENT PROCESSES

5.1 The Provincial Treasury will provide the following support to municipalities and municipal entities:
a) Procurement assistance and guidance via its helpdesk;
b)  Partnerships with municipalities in liaising with the Office of the Chief Procurement Officer and
the Auditor-General of South Africa as and when required;
c) Regular engagements via the municipal CFO and SCM Fora; and
d) Provide support in respect of SCM Communication of audit findings (Comaf) as and when
required.

5.2 In order to be more responsive and to provide timeously response to municipalities enquiries, kindly
direct all enquiries to the PT Supply Chain Management HDMFMA Helpdesk function via the following
email address: SupplyChainManagement.HDMFMA@westerncape.gov.za.

5.3 The Provincial Treasury will re-assess the situation and the direction provided in this Circular once the
Constitutional Court direction has been received via the National Treasury/ or the new Regulations
are formally issued and take effect.

5.4  Further guidance will be issued by the Provincial Treasury should any supervening communication or

action be taken by the National Treasury or by way of Court direction require that the inferim
arrangements be reviewed.
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REQUEST

Municipalities and municipal entities may be guided by the policy stance taken by the Province to
mitigate their service delivery risks;

A risk assessment of the approach utilised by the Province should be undertaken by each
municipality and municipal entity to assess the viability fo implement similar measures as the
Province

Municipalities and municipal entities should record all risks, impacts on service delivery and
budgetary implications as part of their record of decision and keep this as evidence for audit
purposes.

Municipalities and municipal enfities must note that any interim measures taken must be adopted by
their Council.

David Savage
7 2022.03.11 18:16:54
+02'00'

DAVID SAVAGE
HEAD OFFICIAL: PROVINCIAL TREASURY
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Department:
National Treasury
REPUBLIC OF SOUTH AFRICA

Private Bag X115, Pretoria, 0001 » 40 Church Square, PRETORIA, 0002 « Tel: +27 12 315 5111, Fax: +27 12 406 9055 - www.treasury.gov.za

To all organs of state

Preferential Procurement Regulations, 2017 - Minister of Finance v Afribusiness NPC [2022]
ZACC 4

On Wednesday, 16 February 2022, the Constitutional Court handed down judgment in the
application for leave to appeal against a judgment and order of the Supreme Court of Appeal. This
application was brought by the Minister of Finance (Minister) against Afribusiness NPC, and
concerns the validity of the Preferential Procurement Regulations, 2017 (Procurement Regulations)
promulgated by the Minister on 20 January 2017, in terms of section 5 of the Preferential
Procurement Policy Framework Act, 2000 (Procurement Act).

The Supreme Court of Appeal (SCA) held that the Minister’s promulgation of regulations 3(b), 4 and
9 of the Procurement Regulations was unlawful. Due to what the SCA held to be the
interconnectedness of the regulations, the entirety of the Procurement Regulations was declared
invalid on the basis that the content of the Regulations exceeded what the Minister could permissibly
regulate in terms of section 5 of the Procurement Act and section 217 of the Constitution. The
declaration of invalidity was suspended for 12 months. In terms of section 18(1) of the Superior
Courts Act, the SCA’s judgment and orders were suspended when the Minister launched the
application for leave to appeal.

The majority judgment of the Constitutional Court dismissed the appeal against the SCA judgment.
The majority judgment was silent on the question of remedy. It did not address itself to the specific
issue of the status of the SCA’s order of suspension. The minority judgment addresses the issue at
footnote 28, where it asserts that “the period of suspension expired on 2 November 2021”. This
assertion is in conflict with section 18(1) of the Superior Courts Act, on its face, and neither of the
judgments address the issue of suspension in the body of their orders.

Neither judgment purports to set aside or replace the order of the SCA. The order of the
Constitutional Court confines itself to granting leave to the Minister to appeal, and dismissing the
appeal against the SCA’s order. The legal position, accordingly — although not what the
Constitutional Court seemed to intend - is that the SCA’s order is no longer suspended in terms of
section 18(1) of the Superior Courts Act, the suspensive period of invalidity has been re-engaged,
and the Procurement Regulations have been and continue to be of full force and effect.

The Minister will, on an urgent basis, be seeking confirmation from the Constitutional Court that the
invalidity of the Procurement Regulations has been and continues to be suspended. Confirmation
will be sought by way of declaration, variation and/or clarification. In other words, guidance is

waTiko G la Muvhuso « Nasionale Te ie « Lefapha la Boset3haba la Matiotlo « uMnyango wezezimali - Litiko leTetimali taVelonkhe « Tirelo ya Matlatlo a Bosetihahaba
Tshebeletso ya Matlotlo a Naha » UMnyango weziMali » Isebe leNgxowa Mali yelizwe

3 National Treasury I W aTreasuryRSA
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Department:
National Treasury
REPUBLIC OF SOUTH AFRICA

required as to whether the Procurement Regulations remain valid until 15 March 2023, unless
repealed sooner.

While awaiting the outcome of the above guidance from the Constitutional Court, organs of state are
advised that—
e tenders advertised before 16 February 2022 be finalised in terms of the Procurement
Regulations;
e tenders advertised on or after 16 February 2022 be held in abeyance; and
¢ no new tenders be advertised.

[

DOND AJANE
DIRECTOR-GENERAL
Date: 25 February 2022

Nkwarmna wa Tiko » Gwama fa Muvhuso « Nasionale Tesourie « Lefapha la Bosetihaba la Matlotlo » uMnyango w imali « Litiko leTetimali taVelonkhe « Tirelo ya Matlotlo a Bosethahaba
Tshebeletso ya Matlotio a Naha » UMnyango weziMali + Isebe leNgxowa Mali yelizwe P

ﬁNalinnaITreasury I W @TreasuryRSA
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To all organs of state

Advisory note: Preferential Procurement Regulations, 2017 - Minister of Finance v
Afribusiness NPC [2022] ZACC 4

1. 1refer to my communication of 25 February 2022 informing organs of state that the Minister will,
on an urgent basis, seek confirmation from the Constitutional Court that the invalidity of the
Preferential Procurement Regulations, 2017 (the 2017 Regulations), has been and continues to
be suspended for a period of 12 months.

2. Please note that the communication of 25 February 2022 is an advisory note in response to the
numerous requests for guidance regarding how to deal with the implications of the Constitutional
Court judgment. Please further note that the advice referred to in that communication excludes
procurement with a Rand value of less than R30 000 obtained through price quotations and petty
cash.

3. According to section 217(2) of the Constitution, read with section 2 of the Preferential
Procurement Policy Framework Act, 2000 (PPPFA), organs of state must determine a
preferential procurement policy. This policy and procurement decisions must be made by an
accounting officer/authority in line with the framework set out in section 2 of the PPPFA and other
applicable legislation.

4. The PPPFA requires that the threshold amounts in which the 80/20 and 90/10 preference point
systems must be utilised, together with the formula to be applied, must be prescribed by
regulations, in terms of section 2(1)(b) and (c). Such regulations are necessary for organs of
state to implement their preferential procurement policies.

5. National Treasury is preparing new draft regulations in terms of the Preferential Procurement
Policy Framework Act, 2000 (Act), to be published for comment in the week of 7 March 2022.
The draft regulations will provide for amounts and the formula that must be prescribed by
regulation in terms of section 2(1)(b) and (c) of the Act and any matter that may be necessary or
expedient to prescribe in order to achieve the objects of the Act.

6. Until the new regulations take effect or the Constitutional Court’s clarity on the suspension of the
invalidity of the 2017 Regulations is provided, whichever occurs first, an organ of state may, in
terms of section 3(c) of the Act, request an exemption from the provisions of the Act for a specific
procurement or category of procurement requirements. Such requests should be limited to

Nkwama wa Tiko « Gwama la Muvhuso » Nasionale Te ie « Lefapha la Bosetshaba la Matlotlo « uMnyango wezezimali « Litiko leTetimali taVelonkhe « Tirefo ya Matlotlo a Bosethahaba
Tshebeletso ya Matlotio a Naha » UMnyango weziMali « Isebe leNgxowa Mali yelizwe
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procurement requirements that cannot await the new regulations or the Constitutional Court’s
guidance.

7. The papers for seeking the Constitutional Court’s clarity are being finalised and organs of state
will be advised once these are filed, and of further developments.

3

DO OGAJANE
DIRECTOR-GENERAL
Date: 3 March 2022

K7 National Treasury W @TreasuryRSA
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=z

FROM: Molefe-Isaac Fani, Tel: 012 395 6749, Email: PPR2017CC@treasury.gov.za / OCPO.SCMPolicy@treasury.gov.za

Mr Dean O’Neill

Municipal Manager
Overstrand Local Municipality
P. O. Box 20

Hermanus

7200

Dear Mr O’Neill

REQUEST FOR EXEMPTION FROM PROVISIONS OF PREFERENTIAL PROCUREMENT
POLICY FRAMEWORK ACT

1. | refer to your letter, dated 07 April 2022, requesting an exemption from the application of the
Preferential Procurement Policy Framework Act, 2000 (Act No. 5 of 2000 - PPPFA) in order to
continue with procurement processes so as to ensure that service delivery requirements are
not negatively impacted and that your institution is able to fulfill its obligations in terms of its
mandate.

2. Please be informed that the Minister has, in terms of section 3(c) of the PPPFA granted the
request for an exemption from the provisions of the PPPFA and regulations made thereunder.
The exemption is effective from 6 May 2022 until:-
(a) new Preferential Procurement Regulations take effect; or
(b) the Constitutional Court confirms the suspension of the order of invalidity of the
Preferential Procurement Regulations, 2017, for a period of 12 months, whichever
occurs first.

3. The exemption is limited to the specific categories of goods and services and values as
stipulated in your application.

4, You are reminded that whilst the exemption is in effect, procurement must still comply with
section 217 of the Constitution and other legislation applicable to your organ of state. You must
ensure that the SCM system is not abused during the period of the exemption.

Kind regards,

Signed by:Molefe Isaac Fani
Signed at:2022-05-07 07:58:06 +02:00
Reason:Witnessing Molefe Isaac Fani

MOLEFE-ISAAC FANI
ACTING CHIEF PROCUREMENT OFFICER
DATE: 7-May-2022

Nkwama wa Tiko - Gwama la Muvhuso - Nasionale Tesourie « Lefapha la Bosetshaba la Matlotlo - uMnyango wezezimali - Litiko leTetimali taVelonkhe - Tirelo ya Matlotlo a Bosetshahaba

Tshebeletso ya Matlotlo a Naha - UMnyango weziMali - Isebe leNgxowa Mali yeLizwe

nNationaITreasury | ’@TreasuryRSA



48

Annexure E 1/1

S99IMIBS pouad 10e1u0)
v cc 9ed 8l cc 9ed ¢0 Juswabeuely YIUO\ 2| B 10} SB0IAISS uole|suel| pue Bunaidiaiu] Jo uoisinoid uonelono ¢e0ze/162eIs
5 E Buiuueld Blly|emzZ G1G6 ERE
€ ccoed 8l ke UEl v ¥ 8In1onJiselju| 13 Jo uoiuod e Jo 8ses|-gns @ douBUBIUIE ‘Juswabeuey ‘9sesa pusL k20c/e82¢0S
Buluueld ‘Baly [ediolunpy puessIanQ 8yl ul siajinby Arepuodss
8 cc 9ed 8l ke UEl ¥ ® ainjoniiselu)| pue Alewlld ay ul sejoyalog jo Buiisa| pue Buljuq 10} JIopus ] W | 1opusL k20z/e8eeIs
$99I1M8S| G202 aunr og Buipus pouad 19e11u0d B 10} Baly [edidiuniy puBsSISanQ
9 ke o8 O} ke MON ¥0 Aunwwon ay} ul swaisAg uonebi| jo ubisaqg pue aoueusjulel ‘dreday opual +202/69¢20S
ERIIVEL
L AT Lg AON 61 fuunw sen|1oe uoniqy yoeeg dibueH jo speibdn| - uoneiond 1202/59220S
Hunwwoo
G20c aunr og
L 1228Q 0} 12 AON 80 90UBUI-| 0} 2202 AINM | SIBBA [EBIOUBUIY BU} 404 S||0Y uonenfeA Arejuswalddng lapua) 1202/65220S
pue -[eJausn) 8y} JO SoUBUBIUIE pue uoneidwo) ay ]
S90INIBS
8 L AON C | 2 190 80 £ : pieA [edidjunpy puowuiely 1e safjioey uoiniqy meN J9pual 1202/1522¢IS
Hunwwoo
ERIINEL G20z aunp og Buipus pouad 10e3U0D B
ot ke NONcl k2120 80 Aunwwo)| 10} BaIY SNUBWISH Y} Ul SBJIAISS SOUBUSIUIBY\ USPJEL) JO UOISIAOIH 19pus] k20e/9veeds
S99IMIBS G20z aunp og Buipus pouad 19B1U0D B U0} SBaly
ot ke oed 0} ke AON 80 AunwwoD| pJOJUBIS pUB PUOWIUISIY ‘SNUBWISH Ul S8ai] Jo Bulje4 pue Bulunid 1opusL ke0z/Sreeds
PaAtaoal 95019 aApY 3. 9)el10)oall uonduosa adA] ssadol Japua
SIapuay Jo Joquiny JaApY 31eQ HaApY djeq jelojoaliqg duosag 1 d #19pus]

suolje|nbay Juawaind0id 9y} JO SWIa} Ul pasijeuly ag 0} Sway|




Annexure F 1/1

49

Je E) LU ‘slappe] uoisuslxg sse|faiqi4 Jnoy JaAleqg pue Ajddn uolejon

06 b cc BN LI ¢¢ 984 ve 9 aInIoNISELY| ppeT uol 3 SSe|baiql4 Inoj JBAII8Q pUB AjadnS ! 0] 2202/10£2IS
- 5 S92IMSS ‘ainses|\ A1ojes se so|IYaA uonEIoN

06 _, cc BN L1 cc 9ed ve uonoaloid 1UBWa210ug MET 10} S18YOBIg YOUIA\ PUB YDUIAA 0 Buiseydind Helono €e0z/00€20S
e ° CERITVELS ‘snuewJaH ul spunolfsuodg uonelon

06 ¢ CC BN H cc 9ed ve Alunwwo) |[jueses|d uNnopy 0} Suoljired d|Igo JaAII8Q pue Alddng ‘ainjoeinuely Heno ¢20c/66¢¢OS
e ° CERITVELS ‘Auredioiunpy uonelon

06 v CC BN H cc 9ed Ge Aunwwo) puBIISISAQ 0} SHue] d1das 81810uo) JaAleQg pue Alddng Heno ¢c0c/86¢¢OS

06 o) 22 JelN L 22 994 ve B sa01M8S Buouekanuo?) oy sAsuiony jo uswiuioddy| uonelonp 2202/26220S

® 9INjoNJISeAU| : : ! !
SERINVETS G20z 8unp og Buipus
06 L cc 1B S¢ cc a4 LI Aunwwon poLad 10BJIUOY B 10} BalY PUBJISISAQ 3U} J0} SB2IAISS pienbaj opusL ¢e0z/L8220S
(sheq)
oLad Aipiep panaoal 95019 HaApY 9jed ajel0)9a.11q uonduosag adf) ssadoid #Japua]
P w =E_L_<.,_ SI9pUad] Jo JaquinN HaApY ajeq : o

pajjeoued aq 0} Swa}




50

Tenders and formal quotations to be advertised

Annexure G 1/2

Tender # Process Type Description Directorate

1 S$C2232/2021 Tender New Ablution Facilities Onrus Beach Community Services

2 S$C2252/2021 Tender Renovations at Onrus Caravan Park Ablution Facilities Community Services

3 S$C2258/2021 Tender Upgrade of Hawston Swimming Pool Community Services

4 SC2264/2021 Quotation |Electronic Notice Board/s at Entrances to Kleinmond Community Services

5 |sc2270/2021 Quotation Supply qf Sanltaryw_are and Acpessorles and Additional Community Services
Renovations to Davies Pool Toilets

6 S$C2290/2022 Tender Placement of Recruitment advertisement in Different Newspapers |Management Services
Appointment of Panel of Attorneys for the Rendering of

7 |8C2293/2022 Tender Conveyancing and Notary Services for a Period Ending 30 June Infrastructure & Planning
2025,
Replacement of Water Meters in the Overstrand Area, Phase 5 for a . .

8 |SC2294/2022 Tender Period Ending 30 June 2025, Community Services

9 |SC2295/2022 Tender Provision of Cleaning Services for The Greater Hermanus Area Community Services
Appointment of Consultant for Various Engineering and .

10 |SC2296/2022 Tender Groundwater Projects for a Contract Period Ending 30 June 2025. Infrastructure & Planning
Lease, Management and Maintenance of Erf 1179 Hawston
(Situated on the corner of Woodlands Road and Mill Street, .

" |SC2297/2022 Tender Hawston) as a Community Facility For a Contract Period of 9 (NINE) Infrastructure & Planning
Years and 11 (ELEVEN) Months

12 |SC2302/2022 Tender Service Provided for Tow-in Services in the Overstrand Area Protection Services
Education Awareness - Puppet Shows and Live Theatre for

13 |SC2303/2022 Tender Scholars to Create Awareness for Water Conservation, Waste Infrastructure & Planning
Recycling and, Environmental Conservation.

14 |SC2304/2022 Quotation |Supply and Delivery of Refuse Skip Bins Community Services

15 |sc2305/2022 Tender Sale of Erf 1886 Franskraalgtrand (1,5447 Hectares in Extent) for Infrastructure & Planning
Development of Town Housing.
Online Subscription for Access to Legal Information for a 3 Year .

16 [SC2306/2022 Tender Contract Period Starting 7 May 2022, Management Services
Supply and Delivery of LED Post Top Luminaire Designed for

17 [SC2307/2022 Quotation [General Area Lighting for Minimal and Modern Looking Infrastructure & Planning
Surroundings.

18 |SC2308/2022 Tender De Mond Development Infrastructure & Planning

19 |sC2309/2022 Tender Purchase an_d Delivery of a Generator for the Overstrand Traffic Protection Services
Department in Hermanus

20 |sc2310/2022 Quotation Purchasing of Dashcams for Traffic and Law Enforcement Vehicles Protection Services
as a Safety Measure.
Provision of Cleaning Services for the Kleinmond Area for a . .

21 [SC2311/2022 Tender Contract Period Ending 30 June 2025, Community Services

22 |SC2312/2022 Quotation |Minor Remedial Works to the Hawston Industrial Hub Infrastructure & Planning
Accommodate Dogs and Cats Impounded by Law Enforcement

23 |SC2313/2022 Tender Officials as Empowered by the Overstrand Municipality By-Law Protection Services
Relating to the Keeping of Dogs and Cats.

24 |SC2314/2022 Quotation |Supply and Delivery of Golf Shirts for Marketing Purposes Management Services
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Annexure G 2/2

Tender # Process Type Description Directorate
25 |sc2315/2022 Quotation Manufacture, Supply and Deliver Trailer for Overstrand Municipality Community Services
in Hermanus
Repair of Synthetic Turf Surface in Gansbaai and the Maintencane
and Deep Cleaning of Synthetic Turf Surfaces in the Overstrand . .
2% |SC2316/2022 Tender Municipal Area on a As and When Basis for a Contract Period Community Services
Ending 30 June 2024
27 |SC2317/2022 Quotation [Purchasing of Highly/Fully Trainded Patrol/Explosive Detection Dog [Protection Services
28 |SC2318/2022 Tender Upgrading of the Kleinmond Wastewater Treatment Works Infrastructure & Planning
29 |To be allocated [Tender Repair of small plant (lawnmowers, weed eater, etc.) Community Services
30 |To be allocated |Tender Supply, installation, monitoring .and maintenance of a vehicle active Community Services
tracking system on a lease basis
31 |To be allocated |Tender Upgrade, maintenance of digital mobile network and supply of Management Services
equipment
32 |To be allocated [Tender Microsoft office 365: migrate, design, install, maintain and train Management Services
33 |[To be allocated |Tender - Infrastructure & Planning
Fernkloof nature reserve facilities
34 [To be allocated |Tender Ablution facilities onrus swimming beach phase 2 (f1/2) Community Services
35 |[To be allocated |Tender Ablution facilities onrus swimming beach(f2/2) Community Services
36 |[To be allocated |Tender Electrification of low cost housing areas (inep) Infrastructure & Planning
37 |[To be allocated |Tender Power cable to kleinmond slipway facilities Infrastructure & Planning
38 |To be allocated ([Tender Electrification of low cost housing areas Infrastructure & Planning
39 |To be allocated [Tender Street lights Infrastructure & Planning
40 |To be allocated |Tender Zwelihle community hall: repairs and maintenance Community Services
41 |To be allocated |[Tender Maintenance of Hawston abalone hall Community Services
42 |To be allocated |[Tender Masakhane housing project bus route Infrastructure & Planning
43 |To be allocated |[Tender Replacement of Overstrand water pipes(f1/2) Infrastructure & Planning
44 |To be allocated |[Tender Cleaning of Stormwater Community Services
45 |To be allocated |[Tender Upgrade water lines & new booster pumpstation valves Infrastructure & Planning
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PROVINCIAL NOTICE

The following Provincial Notice is published for comment.

DR H.C. MALILA,

PROVINSIALE KENNISGEWING

Die volgende Provinsiale Kennisgewing word vir kommentaar
gepubliseer.

DR H.C. MALILA,

DIRECTOR-GENERAL DIREKTEUR-GENERAAL

Provincial Building, Provinsiale Wetgewer-gebou,

Wale Street, Waalstraat,

Cape Town. Kaapstad.

P.N. 28/2022 10 March 2022
GOVERNMENT NOTICE
NATIONAL TREASURY

PUBLICATION OF DRAFT PREFERENTIAL PROCUREMENT REGULATIONS,
2022 FOR PUBLIC COMMENT

In accordance with section 5(2) of the Preferential Procurement Policy Framework Act, 2000
(the Act), the draft Preferential Procurement Regulations, 2022 (the draft Regulations), in the
Schedule are published for public comment. These Regulations are intended to be made by
the Minister of Finance in terms of section 5(1), read with section 2(1)(b) and (c) and the
definition of “prescribed” in section 1, of the Act.

The draft Regulations propose to prescribe—

o the threshold amounts in which the 80/20 and 90/10 preference point systems must be
used, together with the formula to be applied; and

e other matters necessary or expedient in order to achieve the objects of the Act.

Written comments on the draft Regulations submitted by 11 April 2022 to CommentDraft
Legislation@treasury.gov.za will be considered. By making a submission, the commentor
agrees that the name of the commentator and the submission may be made public by the
National Treasury and the submission will be disclosed if requested in terms of the Promotion
of Access to Information Act, 2000.
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SCHEDULE

PREFERENTIAL PROCUREMENT REGULATIONS, 2022

Contents

1. Definitions

2. Application

3. Identification of preference point system

4. 80/20 preference point system for acquisition of goods or services with Rand value

equal to or above R30 000 and up to R50 million

5. 90/10 preference point system for acquisition of goods or services with Rand value
above R50 million

6. 80/20 preference points system for tenders to generate income or to dispose of or lease
assets with Rand value equal to or above R30 000 and up to Rand value of R50 million

7. 90/10 preference point system for tenders to generate income or to dispose of or lease
assets with Rand value equal to or above R50 million

8. Criteria for breaking deadlock in scoring

9. Award of contracts to tenderers not scoring highest points

10. Remedies

11. Repeal of regulations

12. Short title and commencement
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Definitions

1. In these Regulations, unless the context indicates otherwise, any word or expression to
which a meaning has been assigned in the Act must bear the meaning so assigned—
“National Treasury” has the meaning assigned to it in section 1 of the Public Finance
Management Act, 1999 (Act No. 1 of 1999);

“price” includes all applicable taxes less all unconditional discounts;

“Rand value” means the total estimated value of a contract in Rand, calculated at the time of
the tender invitation; and

“the Act” means the Preferential Procurement Policy Framework Act, 2000 (Act No. 5 of
2000).

Application
2. These Regulations apply to organs of state as defined in section 1! of the Act.
Identification of preference point system

3.(1) An organ of state must, in the tender documents, stipulate—

(a) the preference point system applicable to the tender as envisaged in regulations 4, 5, 6 or
7; and

(b) any specific goal as envisaged in section 2(1)(d) and (e) of the Act.
(2) If it is unclear whether the 80/20 or 90/10 preference point system applies—

(a) in the case of a tender to generate income or to dispose of or lease assets, the highest
acceptable tender; or

(b) 1in the case of any other tender, the lowest acceptable tender,

must be used to determine the applicable preference point system.

80/20 preference point system for acquisition of goods or services with Rand value equal
to or above R30 000 and up to R50 million

4.(1) The following formula must be used to calculate the points out of 80 for price in
respect of a tender with a Rand value equal to or above R30 000 and up to a Rand value of
R50 million, inclusive of all applicable taxes:

Pt- Pmin
Ps=80 |- ———
Pmin
Where-
Ps = Points scored for price of tender under consideration;
Pt = Price of tender under consideration; and
Pmin = Price of lowest acceptable tender.

! Paragraph (f) of the definition of organ of state in section 1 of the Act includes any other institution or category of institutions included in the
definition of “organ of state” in section 239 of the Constitution and recognised by the Minister by notice in the Government Gazette as an
institution or category of institutions to which the Act applies. Government Notices—
(8) R. 501 of 8 June 2011 recognises, with effect from 7 December 2011, all public entities listed in Schedules 2 and 3 to the Public
Finance Management Act, 1999; and
(b) R.571of 15 June 2017 recognises, with effect from 17 June 2017, national and provincial government components listed in Schedule
3 to the Public Service Act, 1994 and municipal entity as defined in section 1 of the Local Government: Municipal Systems Act, 2000,
as institutions to which the Act applies.
Note should be taken of notices issued from time to time in terms of paragraph (f) of this definition. The application of these Regulations is also
subject to applicable exemptions approved in terms of section 3 of the Act.
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(2) A maximum of 20 points may be awarded to a tenderer for the specified goals
envisaged in section 2(1)(d) and (e) of the Act.

(3) The points scored must be rounded off to the nearest two decimal places.

(4) Subject to regulation 9, the contract must be awarded to the tenderer scoring the
highest points.

90/10 preference point system for acquisition of goods or services with Rand value
above R50 million

5.(1) The following formula must be used to calculate the points out 90 for price in
respect of a tender with a Rand value above R50 million, inclusive of all applicable taxes:

Pt- Pmin
Ps=90 [-———
Pmm
Where-
Ps = Points scored for price of tender under consideration;
Pt = Price of tender under consideration; and
Pmin = Price of lowest acceptable tender.

(2) A maximum of 10 points may be awarded to a tenderer for the specified goals
envisaged in section 2(1)(d) and (e) of the Act.

(3) The points scored must be rounded off to the nearest 2 decimal places.

(4) Subject to regulation 9, the contract must be awarded to the tenderer scoring the
highest points.

80/20 preference points system for tenders to generate income or to dispose of or lease
assets with Rand value equal to or above R30 000 and up to Rand value of R50 million

6.(1) The following formula must be used to calculate the points for price in respect of a
tender to generate income or to dispose of or lease assets, with a Rand value equal to, or
above R 30 000 and up to a Rand value of R50 million, inclusive of all applicable taxes:

b5 001 + wj
Pmaxr
Where-
Ps = Points scored for price of tender under consideration;
Pt = Price of tender under consideration; and

Pmax = Price of highest acceptable tender.
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(2) A maximum of 20 points may be awarded to a tenderer for the specified goals
envisaged in section 2(1)(d) and (e) of the Act.

(3) The points scored must be rounded off to the nearest 2 decimal places.

(4) Subject to regulation 9, the contract must be awarded to the tenderer scoring the
highest points.

90/10 preference point system for tenders to generate income or to dispose of or lease
assets with Rand value equal to or above R50 million

7.(1) The following formula must be used to calculate the points for price in respect of a
tender to generate income or to dispose of or lease assets, with a Rand value above
R50 million, inclusive of all applicable taxes:

Pt — Pmax
Ps =90 (1 + —*)
Pmax
Where-
Ps = Points scored for price of tender under consideration;
Pt = Price of tender under consideration; and
Pmax = Price of highest acceptable tender.

(2) A maximum of 10 points may be awarded to a tenderer for the specified goals
envisaged in section 2(1)(d) and (e) of the Act.

(3) The points scored must be rounded off to the nearest 2 decimal places.

(4) Subject to regulation 9, the contract must be awarded to the tenderer scoring the
highest points.

Criteria for breaking deadlock in scoring

8.(1) If two or more tenderers score an equal total number of points, the contract must be
awarded to the tenderer that scored the highest points for specific goals.
(2) If two or more tenderers score equal total points in all respects, the award must be

decided by the drawing of lots.
Award of contracts to tenderers not scoring highest points

9. A contract may be awarded to a tenderer that did not score the highest points only in
accordance with section 2(1)(f) of the Act.

Remedies

10.(1) Upon detecting that a tenderer submitted false information regarding specific
goals or any other matter required in terms of these Regulations which will affect or has
affected the evaluation of a tender, the organ of state must—

(a) inform the tenderer accordingly; and
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(b) give the tenderer an opportunity to make representations within 14 days as to why—

(i) the tender submitted may not be disqualified or, if the tender has already been
awarded to the tenderer, the contract should not be terminated in whole or in part;
and

(i1) the organ of state should not restrict the tenderer from conducting any business for a
period not exceeding 10 years with any organ of state.

(2) After considering the representations referred to in subregulation (1)(b), the organ of

state may—
(a) if it concludes that such false information was submitted by the tenderer—

(1) disqualify the tenderer or terminate the contract in whole or in part; and

(ii) if applicable, claim damages from the tenderer;

(b) if it concludes that the tenderer must be restricted, restrict the tenderer from doing
business with any organ of state for a period not exceeding 10 years.

(3) An organ of state must, within five working days—

(a) inform the National Treasury, in writing, of any action taken in terms of
subregulation (2); and

(b) if it decides to restrict a tenderer, request the National Treasury to publish the
name of the tenderer in its list of restricted suppliers.

(4) The National Treasury must, within three working days after receiving a request in

terms of subregulation (3)(b), publish the name of the tenderer in its list of restricted
suppliers.

Repeal of regulations
11. Any regulations made under section 5 of the Act are repealed.
Short title and commencement

12. These Regulations are called the Preferential Procurement Regulations, 2022 and
take effect on the date of promulgation of these Regulations.
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