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2.
ZWELIHLE: PROPOSED TRANSFER OF PROPERTIES TO ORIGINAL OWNERS
WHO LOST IT THROUGH AN EXECUTION SALE

17/5/4/1
FW Frans (028) 313 8144 Hermanus Administration

25 May 2018

1. Executive Summary

This report is to request the Council to, in terms of its delegated authority,
approve the transfer of low cost housing properties to the original owners who
initially obtained the properties as low cost housing and subsequently lost the
properties when it had been attached by the Overstrand Municipality through a
sale in execution and to inform Council on the legal position with regard to the
repossession of government subsidised housing in general.

2. Service Delivery and Budget Implementation Plan - IGNITE

Community Services
Housing Administration

3. Compliance with Strategic Priorities
Provision of democratic, accountable and ethical governance
Provision and maintenance of municipal services
Creation and maintenance of a safe and healthy environment
4. Delegated Authority
None
5. Legal Requirements
Constitution of South Africa, 1996
Housing Act 107 of 1997
Local Government: Municipal Finance Management Act No 56 of 2003
Municipal Asset Transfer Regulations, 2008
6. Background/Discussion/Evaluation/Conclusion
Background
In terms of the disestablished municipality of Hermanus, policy to confiscate

properties in arrears with municipal services accounts and sold it on execution
was followed. During 2000, the municipality instituted legal proceedings against
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some owners of low cost houses. The result of the aforementioned proceedings
was that the municipality confiscated the properties and bought it on an
execution sale for R10,00 each. The original owners and/or dependants were
however never evicted and are still occupying the properties and are still paying
the municipal accounts related to the properties.

Due to the abovementioned, it can be inferred that it never was intended to
evict the occupiers as that they stayed in occupation of the properties, despite
no contract in place, hence the properties still being classified as low cost
housing.

Current Status of Properties:

The properties in question form part of projects developed in the old
dispensation (pre 1994) and also during the new dispensation (post 1994).

A number of 18 properties located in Zwelihle are affected by the sale in
execution is currently occupied by the following:

e 460 sites 7 original owners and 9 third parties (pre 1994).
e 233 project (white city) 1 original owners and 1 third parties (post 1994).

The 460 sites transferred in 1992, and 233 housing units, developed between
1995 and 1996. The original owners were not evicted and are still occupying
the properties. The terms of the option to buy was that the purchaser must pay
the purchase price, the legal cost and all outstanding amounts due to the
municipality at the time.

Pre-emptive Rights:

No pre-emptive right existed other than the possible pre-conditions set in the
contracts/sale agreements. In the case of the 460 sites, the original property
agreements were based on leaseholds and the agreements could subsequently
be endorsed as freehold after 1994 (thus they formally obtained ownership after
1994). With request to the 233 housing project, no pre-emptive right was
included in the sale agreements.

Discussion

It is recommended that the number of 8 properties occupied by the original

owners be transferred to them, taking the following into account:

o the owner remains liable for the outstanding municipal services account;
and

o assist the beneficiaries with the conveyancing fees, as Council also
subsidises the conveyancing cost of other low cost housing properties.
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As the properties were allocated to beneficiaries in terms of specific criteria and
as housing, the necessary processes and criteria were applied. It is
recommended transactions be dealt with similar to the current transfers of low
cost housing in order to restore their rights based on the following reasons;

- original owners received housing subsidies (233 erven project) or were

granted freehold in respect of leased properties (460 sites).

- A number of 8 properties are still occupied by original owners.

This will entail the signature of a deed of sale by both parties with a value
coupled to that, but with the proviso that they originally benefitted from the
allocation. This value will be the current municipal valuation of the property.

In the event of properties occupied by third parties, cases will be assessed
individually and tabled before Council for consideration after a public
participation process is followed. The last mentioned actions are consistent
with current practices to deal with properties where the original owners are no
longer occupying the properties and it's therefore recommended that the
property(ies) be transferred to an alternative beneficiary(ies).

The eight (8) year pre-emptive right as stipulated in the Housing Act of 1997, as
amended, clearly stipulates that such right be registered in favour of the
Provincial Department of Human Settlements (DOHS). During this period, no
properties may be transferred to third parties unless permission is granted by
DOHS. The initial transfers to original owners were effected between 2000 and
2001 and therefore no pre-emptive right should be considered.

A report was tabled before the Executive Council on 28 January 2003 by the
Department of Finance for consideration of the resale of properties to original
owners (refer Annexure A). It was recommended that:

1. That every endeavour be made to determine the financial position of the
proposed buyer and that, if affordable, the houses that were confiscated and
bought on an execution sale by the municipality, be put on offer to the
present occupants at a purchase price equal to the outstanding debt.

2. That a bond be registered in favour of the municipality for the full
outstanding purchase price.

However, the resolutions by Council set out below, are out-dated due to:

e no proof of a report for the write-off of the bad debts on the affected
properties and

e the enactment of the Municipal Finance Management Act that forbids the
granting of loans/bonds by the municipality.

The primary objective was that the affected properties remain part of the

housing stock and to be re-allocated to the original owners and third parties

occupying the properties.
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Processing of applications

Potential beneficiaries will be formally invited by the Housing Department to
complete subsidy application forms. It is recommended that in the event of no
response after the first written notice of 30 days, a second and final written
notice of 7 days be issued.

Conclusion

Taking the above into consideration, it is recommended that the properties
identified be transferred back to the:

e original owners who initially lost ownership as a result of the sale in
execution on the same terms and conditions the current housing is being
dealt with, since they still occupy the particular properties respectively
allocated to them.

e third parties who currently occupy the properties, which cases will be
assessed and tabled before Council individually for consideration after a
public participation process is followed.

7. Financial Implications

Source of Funding eq. Operating Budget Provisions for transfer costs

Unique Key : 20170525078285
Cost Account : 12900201150000
Item Description : Legal Cost
Budget Provision 2018/2019 : R258,250.00
Expenditure :R 77,000.00
Balance Available : R181,250.00

8. Staff Implications
None

9. Comments from other Departments, Divisions and Administrations
Manager: Property Administration, Ms A Le Roux - (028) 316 3724

Chapter 2 of the Municipal Asset Transfer Regulations, 2008, (Regulations to
the Municipal Finance Management Act, no. 56 of 2003) deals with the transfer
of permanent disposal of non-exempted capital assets (the latter including land
and buildings) and stipulates the processes to be followed. However,
regulation 4(3)(b) clearly stipulates that the procedures for the transfer or
disposal of non-exempted capital assets as stipulated in the said chapter are
“not applicable to the transfer of housing on municipal land and the transfer of
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municipal land for the poor to beneficiaries of such housing”. This means that
where Housing legislation and criteria is applicable to the transfer of the
property, it is not necessary to follow a competitive process.

The properties mentioned in this report was not recognized on the Fixed Asset
Register (Land and Buildings) of the Municipality but rather recognized as
Inventory (Low Cost Housing) due to the status of the properties at the stage it
was bought back by the Municipality. With the updating of the Fixed Asset
Register every subsequent year it could not be transferred from Inventory
(Housing stock) to Property, Plant and Equipment (PPE) / Investment Property
(IP) as it did not qualify in terms of the recognition requirements as set in the
Generally Recognised Accounting Practices (“GRAP”) and more specifically
GRAP 16 and GRAP 17. The main reasons for it not qualifying to be
recognized as PPE/IP were the fact that it was still occupied by beneficiaries
and third parties without valid contracts and due to the fact that it seemed as if
the Municipality never intended to evict the occupants.

As Council has already approved that the properties be offered to the
occupants thereof in 2003 under the legislation applicable at that time, Council
can proceed with the direct transfer of the properties as requested in this
report.

Senior Manager : Legal Services Mr L. Wallace (028) 313 5031

It is evident that the effect of a sale in execution was that the original
beneficiaries lost their right of ownership over the property, whilst possession
and occupation remained vested for 18 years. Due to the time lapse from the
sale in execution it will be very difficult to consider whether the deprivation of
property was arbitrary. The fact that a sale in execution took place by way of a
court order does create a strong presumption that the sale and transfer of the
respective properties in the name of the Municipality were procedurally fair and
not arbitrary.

The key consideration is that since the date of execution until now nothing has
transpired, to give effect to the previous council resolution, and the recovery of
the outstanding debt. The Municipality is thus faced with a conundrum that it
has right of ownership over the respective properties, but no control or
possession over these properties due to the continuing occupation and
possession thereof by the original beneficiaries and tenants for a period of 18
years. The result as emphasized by the Manager: Property Administration was
that the referred properties are not recognized in the fixed property register,
and thus not transferable to Property Plant and Equipment, due to the current
status of being occupied by beneficiaries and third parties without any valid
contracts.
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10.Annexures

Annexure A:  Council resolution dated 28 January 2003
Annexure B:  Certificate of registered grant of leasehold
Annexure C: Consolidation subsidy programme

Annexure D: List of original owners, properties and values

RECOMMENDATION TO THE COUNCIL:

1.

11

1.2

that Council approval dated 28 January 2003 with regard to the confiscation
of houses be amended to read as follows: “that the houses that were
confiscated and bought on an execution sale by the municipality, be
transferred back to the present occupants at a value equal to the municipal
value of properties, in the following manner:

that transfers be effected to original property owners currently occupying
properties, namely erf numbers: 337, 350, 356, 361, 371, 403, 644 and
1509, Zwelihle;

that, in the absence of the original owners, the housing opportunity be
considered for immediate family members, and other third parties on a case
by case bases, to be considered by the Executive Mayor, namely erf
numbers 332, 336, 358, 396, 440, 477, 524, 530, 642 and 1480, Zwelihle;

that the respective beneficiaries remain responsible for outstanding
municipal services accounts, subject to council’s consent to transfer the
properties;

that recommendation number two (2) of Council approval dated 28 January
2003 that reads as follows : “That a bond be registered in favour of the
municipality for the full outstanding purchase price” be rescinded,;

that the payment of conveyancing fees by Council for the transfer of the
mentioned properties be approved,;

that the list of original owners and current occupants of the properties sold
on auction be noted; and

that the discussion of the pre-emptive right with regard to the possible
repossession of low cost housing properties, be noted.

RESPONSIBLE OFFICIAL : FW FRANS

TARGET DATE FOR IMPLEMENTATION : 01 JULY 2018
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2.
ZWELIHLE: PROPOSED TRANSFER OF PROPERTIES TO ORIGINAL OWNERS
WHO LOST IT THROUGH AN EXECUTION SALE

17/5/4/1
FW Frans (028) 313 8144 Hermanus Administration
25 May 2018

THIS MATTER SERVED BEFORE THE JOINT PORTFOLIO COMMITTEE ON
22 AUGUST 2018, WHICH COMMITTEE RECOMMENDED AS FOLLOWS:

RECOMMENDATION TO THE COUNCIL:

1. that Council approval dated 28 January 2003 with regard to the confiscation of
houses be amended to read as follows: “that the houses that were confiscated
and bought on an execution sale by the municipality, be transferred back to the
present occupants at a value equal to the municipal value of properties, in the
following manner:

1.1 that transfers be effected to original property owners currently occupying
properties, namely erf numbers: 337, 350, 356, 361, 371, 403, 644 and 1509,
Zwelihle;

1.2 that, in the absence of the original owners, the housing opportunity be
considered for immediate family members, and other third parties on a case by
case bases, to be considered by the Executive Mayor, namely erf numbers 332,
336, 358, 396, 440, 477, 524, 530, 642 and 1480, Zwelihle;

2. that the respective beneficiaries remain responsible for outstanding municipal
services accounts, subject to council’s consent to transfer the properties;

3. that recommendation number two (2) of Council approval dated 28 January
2003 that reads as follows : “That a bond be registered in favour of the
municipality for the full outstanding purchase price” be rescinded,;

4. that the payment of conveyancing fees by Council for the transfer of the
mentioned properties be approved,;

5. that the list of original owners and current occupants of the properties sold on
auction be noted; and

6. that the discussion of the pre-emptive right with regard to the possible
repossession of low cost housing properties, be noted.
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RESPONSIBLE OFFICIAL : FW FRANS

TARGET DATE FOR IMPLEMENTATION : 01 JULY 2018
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EXECUTIVE COMMITTEE MEETING: 28 JANUARY 2003

ﬂv!;ELIHILE: CONFISCATION OF HOUSES ~ OUTSTANDING DEBT

. §/17H1
(__F})Stapefberg
Gansbaai
(028)313 80B2

10 December 2002

1. EXECUTIVE SUMMARY/BESTUURSOPSOMMING
{Purpose of the Report)

To report to the situation to the Executive Commmittee, and to
propose a possible solution for the problem.

Om ‘n situasie aan die Uitvoerende Komitee te rapporteer sn ‘n
moontlike oplossing voor te siel.

2. REFERENCE TO PROJECT/PROCESS FRAMEWORK - IF
APPLICABLE (SEE 1DP)

None
3. COMPLIANCE WITH STRATEGIC OBJECTIVE

Thig report complies with the priorities set out in Councils Vision
Statement, namely

1) Provision of democratic and accountable governance
2} Provision and maintenance of municipal services

4. DELEGATED AUTHORITY

The Executive Cammitise has the authority to resolve om this
malter,

5 LEGAL REQUIREMENTS
Local Government Transformation Act
6. BACKGROUND!INTRODUCT!ON

The disestablished municipality of Hermanus had a policy {o
Confiscated houses and o bay them when they are sold on an
execdtion sale. The municipality institutad legal proceedings
against some owners of low cost houses during 2000. The result of
those proceedings was that the municipality confiscated the houses
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and bought it on an execution sale for K1 0,00 per house. Tha
original owners were not evicted and are stjll occupying the houses.

These occupants have no lease agreement with the council, and no
rent was determined.

- DISCUSSION/MOTIVATICN/PROPO SAL/EVALUATION/ASSESS
-MENT

The terms of the sale was that the purchaser must pay the
purchase price, the legal cost and alf outstanding money dus to the

municipality.

The following table gives the detaji:

r 'Eutsm nding ]
Oulstanding [Date  ofAccount on
Efr _Suburb Legai Cost  JAccount transfer [Transfer |
361Hawston 10 188.00 15 862.18/02/07/0 16 742.97|
1082Mount Pieasant § 868,85 17 234.65)28/11/02;
1480Zwelibie 3478.07 3 385.54(19/06/02(*
33T Zwelihle 3 B55.91 14 271 87/ 26/65/0 20 748.32
44kZwelihle 5 32.51 12 480.9515/02/ 10 552.48
371Zweiihte 3 681.13 37 860.23(08/12/01 60 958.17,
358Zweilhie 373070 18 806 83|27/08/0 23123.15
15092welitle 3 586.67 3 497 .96105/07/0 270519
644l7welihie 3 627 20 1421.46|28/06/0 1399.80,
47 TZweilhie 3 791.23 4 485.33[26/08/0 4 412,86

6422welinle 4521.47 6 836,31/02/04/0 3 888 51
5302welinle 329063 3 580,16/ 08/11/01 3610,
338Zwelinte 4004720 19 126.56|02/07/0 217993
3502welihle 3514.5¢ 7 858.11{26/0840 10 239.65
3568Zwelihte 4 057.84 8 877.60{02/07/0 11 380.27,
403Zwelinle 5316.48]__ 18 688,70/ 25/08/0 13 497.79
R 7155593 R 194 252.22 R 204 977.37

" These amounis were written off

I all but two of these cases the outsfanding accounts were not paid
by the municipaiity on transfer, and are stll reflecied on the
accounts of the original owners. This action shall now be
performed.

The problem facing these tenants are that they could not pay their
municipal accounts as it were, and now they have to pay the rent
for the houses as wel!

As is the case in many instances in Zwelihile, it is not cerlain wha
lives in the RDP-house at present as houses are sold informafly and
the municipality are unaware of detail of these informal
arrangemenis,
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To rescive this problem the houses must be sold to the present
occupiers of these houses al a price that covers the outstanding
debt after the original debt has been writlen off, A bond must be
registered in favour of the municipality.

If the occupants are not interested (o purchase the house a rent will
be determined and levied monihly,

8. FINANCIAL IMPLICATIONS

There are no further financial implications.

9. STAFF IMPLICATIONS
None
10.COMMENTS FROM OTHER DIVISIONS
The Housing Depariment is in agreement with this
T1. ANNEXURES
Addendum A: Notice of Sale in Execution
12. RECOMMENDATION/AANBEVELING

That the houses that was confiscated and bought on an execution
sale by the municipality, be put on offer to the present occupants at
8 purchase price equal to the oulstanding debt,

That @ bond be registered in favour of the municipality for the
outstanding purchuse prices.

Dat die huise wal gekonfiskesr was en op eksekusie veiling gekoop
was aan die huidige eieraar te koop aangebied word teen ‘N prys
gelykstaande aan die uitstaande skuid.

Dat 'n verband ten gunste van die munisipaliteit geregistreer word
vir die uitstaande koopprys.
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THIS MATTER WAS CONSIDERED BY THE PORTFOLIO COMMITTEE
FOR FINANCE AND HUMAN RESOURCES ON 14 JANUARY 2003, WHICH

COMMITTEE
RECOMMENDED:

1. That every endeavour be made to determine the financial position
of the proposed buyer and that, if affordable, the houses that were
confiscated and bought on an execution sale by the municipality,
be put on offer ta the present occupants at a purchase price equal
to the outstanding debt,

2, That a bond be registered in favour of the municipality for the full
outstanding purchase price.

A 4/6
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IN THE MAGISTRATE'S COURT FOR THE DISTRICT CF HERMANUS
HELD AT HERMANUIS CASE NO. 2743/99
ln the matter between:
GREATER HERMANUS TRANSITIONAL COUNCIL Judgrnent Creditor
andg
D A BALA Judgment Debtor

NOTICE OF SALE IN EXECUTION

In pursuance of a judgment granted by the Magistrate’s Court of HERMANUS on 5

January 2000 and a warrant of execution issued pursuant theretn on 23_ January

2001 the immovable praperty known as:

EAF ; 337 Zwelille, situate in the area ol the Greater Hermanus
Tranasitional Local Council, Division of Caledon, ;’rnuince af the
Western Cape

IN EXTENT : 2424 Syuare Metres

SITUATED Plot 337, Zwelible, 7200

HELD by Deed of Transfer No. TL18552/1992

will he sold in execution on Friday, 26 January 2007 at 09:00 at the Sheriff’s office
a1 11-B Arum Street, Industrial Area, Hermanus on terms and conditiens whigh will

be read at the time of the sale and which may i e Theantme, be inspected at the

offices of the undersigned. The satient terms and conditions of the sale are B
foliows:

1 The purchaser will pay 10% of the purchase price immadiately after the sale
and shall furnish & bank or building society guarantee acceptable to the
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C judgment creditor’'s altorneys securing the balance purchase price plus the
interest referred 1o betow within 14 (FOURTEEN) days from the sale.

2. In_addition to the purchase price the purchaser shall pay to the judgment

creditor all Council costs, all arrear rate$ and penalties and collection charges,

it any, thereon and interest on the capital amount at the rate of 15,50% per
annum calculated from 1 Septernber 2000 to date of registration of transfer,

both days inciusive.

3. The sale shalt be subject ta the terms and conditions of the Magistrate’'s Court

Act and the Rules promulgaied thereunder,

4, The property is improved as follows: Single dwetling.,

DATED at HERMANUS on 21 Novembers 2000.

-------- L R P I I T,

J P VAN ROOYEN
GUTHRIE & THERON
Attorneys for Judgrment

Creditor
77 Main Road
HERMANUS
7200
TO: THE SHERIFF

PQBOX- 177

HERIMANUS

7200

AL doir B 87

T

PRSI
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PRETORIUS, 1.P.
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TL 18415192

CERTIFICATE OF REGISTERED GRANT OF LEASEHOLD

(Regulation 13)

CERTIFICATE NO :

1. IT IS HEREBY CERTIFIED,

vl
that the right of leasehold in respect of Sie 337 Zwelible, in the Area

of the Town Council of Zwelihle, Administrative District of €Caledon, in
extent 224 (Two Hundred and Twenty Four) square metres angd as referred
to in General Plan No. 10274/9)

has been granted to
AMGS RUNEL]

Identity Number: 480610 5311 a8 4

Uinmarried
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8y : TOWN COUNCIL OF ZWELIHLE

2. SUBJECT to the following condition imposed in terms of Section 57(B)
of Act 4 of 984 -

This erf shall be used solely for the purposes Indicated in the town
planning scheme of the locsi authority and subject to the conditions and
restrictions stipulated by the town planning scheme,

Registration office at Cape Town

Date : Q,f? M&_CH 1992

LA

LR L T YL I T

L LT ST,

LTS PETTTPPe B L .

Registrar of Desge—"
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10 CONSOLIDATION SUBSIDY PROGRAMME

10.1 WHAT IS THE PROGRAMME ABOUT?

Before the introduction of the White Paper on a New Housing Policy and Strategy
for South Africa in December 1994, a substantial number of households had
received serviced sites in terms of state housing schemes instituted pre-1994.

In order to enable such households to access adequate housing, a consolidation
subsidy has been introduced which provides for the completion of houses on the
serviced sites. Therefore beneficiaries of such stands may apply under this
Programme for further assistance to construct a house on their stands or to upgrade /
complete their house they may have constructed from their own resources.

10.2 WHO WILL BE ASSISTED?
The Programme will assist persons who are;

« Legaily competent to contract (i.e."over 18 years of age or legally married or
legally divorced or declared competent by a court of law and sound.of mind}; and

* Who are owners of state financed vacant serviced stands, Neither the applicant
nat his or her spouse may own any other property.

in addition to the above requirements, any applicant must comply with the
provisions of the Programme funding schedule as annually announced and the
general criteria, as linked to the benefits of the Programme.

10,3 IMPORTANT CONSIDERATIONS
The subsidy ameount shail be used to cover the following:

+ The costs pertaining to facilitation assistance to compile a project application;
- The costis pertaining to the registration of the beneficiary for subsidy purposes;
+ The cost of project management and technical advice; and

» Construction cost of a house or the upgrading of an existing house.

10.4 HOW TO ACCESS THE PROGRAMME?

The developer being a municipality or a provincial depariment is responsible for the
implementation of the consolidation project with the full padicipation of the
beneficiaries. The process includes Stakeholder negotiations, the identification of

35



22

Annexure C 2/2- -

ASMPLFIED GUIDE TO THE NATIGHAL ROUSING CODE 20001 PART 1 (DF THE HOUSING COREY | 2009

beneficiaries through interviews and assisting beneficiary communities to register.
A written project application is then to be submitted to the MEC and after approval
an agreement is entered into between the developer and the MEC. Construction
and building material is then purchased with a certificate of completion issued and

payment of the subsidy.

10.5 WHO ARE THE ROLE-PLAYERS AND DECISION-MAKERS?

The developer is a municipality or provincial depariment. The MEC receives and
adjudicates applications for consolidation subsidies,

The MEC may in specific circumstances and at hisiher discretion grant exceptions
to the eligibitity cnteria to beneficiaries applying for consolidation subsidies.

The developer is responsible for the overall implementation of the project, attends to
lhe completion and submission of the application forens, administers subsidy
payments and identifies the beneficiary community.

The developer may apply to the MEC for facilitation assistance.

36
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