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2. 
ZWELIHLE:  PROPOSED TRANSFER OF PROPERTIES TO ORIGINAL OWNERS 
WHO LOST IT THROUGH AN EXECUTION SALE 
 
17/5/4/1 
FW Frans (028) 313 8144 Hermanus Administration 
25 May 2018 

 
1. Executive Summary 

 
This report is to request the Council to, in terms of its delegated authority, 
approve the transfer of low cost housing properties to the original owners who 
initially obtained the properties as low cost housing and subsequently lost the 
properties when it had been attached by the Overstrand Municipality through a 
sale in execution and to inform Council on the legal position with regard to the 
repossession of government subsidised housing in general. 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Community Services 
Housing Administration 

 
3. Compliance with Strategic Priorities 

 
Provision of democratic, accountable and ethical governance 
Provision and maintenance of municipal services 
Creation and maintenance of a safe and healthy environment 

 
4. Delegated Authority 

 
None 

 
5. Legal Requirements 

 
Constitution of South Africa, 1996 
Housing Act 107 of 1997 
Local Government: Municipal Finance Management Act No 56 of 2003 
Municipal Asset Transfer Regulations, 2008 

 
6. Background/Discussion/Evaluation/Conclusion 

 
Background 

 
In terms of the disestablished municipality of Hermanus, policy to confiscate 
properties in arrears with municipal services accounts and sold it on execution 
was followed. During 2000, the municipality instituted legal proceedings against 
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some owners of low cost houses. The result of the aforementioned proceedings 
was that the municipality confiscated the properties and bought it on an 
execution sale for R10,00 each. The original owners and/or dependants were 
however never evicted and are still occupying the properties and are still paying 
the municipal accounts related to the properties. 

 
Due to the abovementioned, it can be inferred that it never was intended to 
evict the occupiers as that they stayed in occupation of the properties, despite 
no contract in place, hence the properties still being classified as low cost 
housing. 

 
Current Status of Properties: 

 
The properties in question form part of projects developed in the old 
dispensation (pre 1994) and also during the new dispensation (post 1994). 

 
A number of 18 properties located in Zwelihle are affected by the sale in 
execution is currently occupied by the following: 

 

 460 sites 7 original owners and 9 third parties (pre 1994). 

 233 project (white city) 1 original owners and 1 third parties (post 1994). 
 

The 460 sites transferred in 1992, and 233 housing units, developed between 
1995 and 1996.  The original owners were not evicted and are still occupying 
the properties.  The terms of the option to buy was that the purchaser must pay 
the purchase price, the legal cost and all outstanding amounts due to the 
municipality at the time. 

 
Pre-emptive Rights: 

 
No pre-emptive right existed other than the possible pre-conditions set in the 
contracts/sale agreements. In the case of the 460 sites, the original property 
agreements were based on leaseholds and the agreements could subsequently 
be endorsed as freehold after 1994 (thus they formally obtained ownership after 
1994).  With request to the 233 housing project, no pre-emptive right was 
included in the sale agreements. 

 
Discussion 

 
It is recommended that the number of 8 properties occupied by the original 
owners be transferred to them, taking the following into account: 

 the owner remains liable for the outstanding municipal services account; 
and 

 assist the beneficiaries with the conveyancing fees, as Council also 
subsidises the conveyancing cost of other low cost housing properties. 
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As the properties were allocated to beneficiaries in terms of specific criteria and 
as housing, the necessary processes and criteria were applied.  It is 
recommended transactions be dealt with similar to the current transfers of low 
cost housing in order to restore their rights based on the following reasons; 
- original owners received housing subsidies (233 erven project) or were 

granted freehold in respect of leased properties (460 sites). 
- A number of 8 properties are still occupied by original owners. 
This will entail the signature of a deed of sale by both parties with a value 
coupled to that, but with the proviso that they originally benefitted from the 
allocation.  This value will be the current municipal valuation of the property. 

 
In the event of properties occupied by third parties, cases will be assessed 
individually and tabled before Council for consideration after a public 
participation process is followed.  The last mentioned actions are consistent 
with current practices to deal with properties where the original owners are no 
longer occupying the properties and it’s therefore recommended that the 
property(ies) be transferred to an alternative beneficiary(ies). 

 
The eight (8) year pre-emptive right as stipulated in the Housing Act of 1997, as 
amended, clearly stipulates that such right be registered in favour of the 
Provincial Department of Human Settlements (DOHS).  During this period, no 
properties may be transferred to third parties unless permission is granted by 
DOHS.  The initial transfers to original owners were effected between 2000 and 
2001 and therefore no pre-emptive right should be considered. 

 
A report was tabled before the Executive Council on 28 January 2003 by the 
Department of Finance for consideration of the resale of properties to original 
owners (refer Annexure A). It was recommended that: 

 
1. That every endeavour be made to determine the financial position of the 

proposed buyer and that, if affordable, the houses that were confiscated and 
bought on an execution sale by the municipality, be put on offer to the 
present occupants at a purchase price equal to the outstanding debt. 

2. That a bond be registered in favour of the municipality for the full 
outstanding purchase price. 

 
However, the resolutions by Council set out below, are out-dated due to: 

 

 no proof of a report for the write-off of the bad debts on the affected 
properties and 

 the enactment of the Municipal Finance Management Act that forbids the 
granting of loans/bonds by the municipality. 

The primary objective was that the affected properties remain part of the 
housing stock and to be re-allocated to the original owners and third parties 
occupying the properties. 
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Processing of applications 
 

Potential beneficiaries will be formally invited by the Housing Department to 
complete subsidy application forms. It is recommended that in the event of no 
response after the first written notice of 30 days, a second and final written 
notice of 7 days be issued.  

 
Conclusion 

 
Taking the above into consideration, it is recommended that the properties 
identified be transferred back to the: 

 

 original owners who initially lost ownership as a result of the sale in 
execution on the same terms and conditions the current housing is being 
dealt with, since they still occupy the particular properties respectively 
allocated to them. 

 third parties who currently occupy the properties, which cases will be 
assessed and tabled before Council individually for consideration after a 
public participation process is followed. 

 
7. Financial Implications 

 
Source of Funding eg.  Operating Budget Provisions for transfer costs 

 
Unique Key     : 20170525078285 
Cost Account    : 12900201150000 
Item Description    : Legal Cost 
Budget Provision 2018/2019  : R258,250.00 

Expenditure     : R  77,000.00 
Balance Available    : R181,250.00 

 
8. Staff Implications 

 
None 

 
9. Comments from other Departments, Divisions and Administrations 

 
Manager: Property Administration, Ms A Le Roux - (028) 316 3724 

 
Chapter 2 of the Municipal Asset Transfer Regulations, 2008, (Regulations to 
the Municipal Finance Management Act, no. 56 of 2003) deals with the transfer 
of permanent disposal of non-exempted capital assets (the latter including land 
and buildings) and stipulates the processes to be followed.  However, 
regulation 4(3)(b) clearly stipulates that the procedures for the transfer or 
disposal of non-exempted capital assets as stipulated in the said chapter are 
“not applicable to the transfer of housing on municipal land and the transfer of 
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municipal land for the poor to beneficiaries of such housing”. This means that 
where Housing legislation and criteria is applicable to the transfer of the 
property, it is not necessary to follow a competitive process. 

 
The properties mentioned in this report was not recognized on the Fixed Asset 
Register (Land and Buildings) of the Municipality but rather recognized as 
Inventory (Low Cost Housing) due to the status of the properties at the stage it 
was bought back by the Municipality.  With the updating of the Fixed Asset 
Register every subsequent year it could not be transferred from Inventory 
(Housing stock) to Property, Plant and Equipment (PPE) / Investment Property 
(IP) as it did not qualify in terms of the recognition requirements as set in the 
Generally Recognised Accounting Practices (“GRAP”) and more specifically 
GRAP 16 and GRAP 17.  The main reasons for it not qualifying to be 
recognized as PPE/IP were the fact that it was still occupied by beneficiaries 
and third parties without valid contracts and due to the fact that it seemed as if 
the Municipality never intended to evict the occupants.   

 
As Council has already approved that the properties be offered to the 
occupants thereof in 2003 under the legislation applicable at that time, Council 
can proceed with the direct transfer of the properties as requested in this 
report.   

 
Senior Manager : Legal Services   Mr L. Wallace (028) 313 5031 

 
It is evident that the effect of a sale in execution was that the original 
beneficiaries lost their right of ownership over the property, whilst possession 
and occupation remained vested for 18 years. Due to the time lapse from the 
sale in execution it will be very difficult to consider whether the deprivation of 
property was arbitrary.  The fact that a sale in execution took place by way of a 
court order does create a strong presumption that the sale and transfer of the 
respective properties in the name of the Municipality were procedurally fair and 
not arbitrary.  

 
The key consideration is that since the date of execution until now nothing has 
transpired, to give effect to the previous council resolution, and the recovery of 
the outstanding debt.  The Municipality is thus faced with a conundrum that it 
has right of ownership over the respective properties, but no control or 
possession over these properties due to the continuing occupation and 
possession thereof by the original beneficiaries and tenants for a period of 18 
years.  The result as emphasized by the Manager: Property Administration was 
that the referred properties are not recognized in the fixed property register, 
and thus not transferable to Property Plant and Equipment, due to the current 
status of being occupied by beneficiaries and third parties without any valid 
contracts.   
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10. Annexures 
 

Annexure A: Council resolution dated 28 January 2003 
Annexure B: Certificate of registered grant of leasehold 
Annexure C: Consolidation subsidy programme 
Annexure D: List of original owners, properties and values 

 
RECOMMENDATION TO THE COUNCIL: 
  
1. that Council approval dated 28 January 2003 with regard to the confiscation 

of houses be amended to read as follows: “that the houses that were 
confiscated and bought on an execution sale by the municipality, be 
transferred back to the present occupants at a value equal to the municipal 
value of properties, in the following manner: 

  
1.1 that transfers be effected to original property owners currently occupying 

properties, namely erf numbers:  337, 350, 356, 361, 371, 403, 644 and 
1509,  Zwelihle; 

  
1.2 that, in the absence of the original owners, the housing opportunity be 

considered for immediate family members, and other third parties on a case 
by case bases, to be considered by the Executive Mayor, namely erf 
numbers 332, 336, 358, 396, 440, 477, 524, 530, 642 and 1480, Zwelihle; 

  
2. that the respective beneficiaries remain responsible for outstanding 

municipal services accounts, subject to council’s consent to transfer the 
properties; 

  
3. that recommendation number two (2) of Council approval dated 28 January 

2003 that reads as follows : “That a bond be registered in favour of the 
municipality for the full outstanding purchase price” be rescinded; 

  
4. that the payment of conveyancing fees by Council for the transfer of the 

mentioned properties be approved; 
  
5. that the list of original owners and current occupants of the properties sold 

on auction be noted;  and 
  
6. 
 

that the discussion of the pre-emptive right with regard to the possible 
repossession of low cost housing properties, be noted. 

 
 
RESPONSIBLE OFFICIAL :  FW FRANS 
 
TARGET DATE FOR IMPLEMENTATION :  01 JULY 2018 
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THIS MATTER SERVED BEFORE THE JOINT PORTFOLIO COMMITTEE ON 
22 AUGUST 2018, WHICH COMMITTEE RECOMMENDED AS FOLLOWS: 
 
RECOMMENDATION TO THE COUNCIL: 
  
1. that Council approval dated 28 January 2003 with regard to the confiscation of 

houses be amended to read as follows: “that the houses that were confiscated 
and bought on an execution sale by the municipality, be transferred back to the 
present occupants at a value equal to the municipal value of properties, in the 
following manner: 

  
1.1 that transfers be effected to original property owners currently occupying 

properties, namely erf numbers:  337, 350, 356, 361, 371, 403, 644 and 1509,  
Zwelihle; 

  
1.2 that, in the absence of the original owners, the housing opportunity be 

considered for immediate family members, and other third parties on a case by 
case bases, to be considered by the Executive Mayor, namely erf numbers 332, 
336, 358, 396, 440, 477, 524, 530, 642 and 1480, Zwelihle; 

  
2. that the respective beneficiaries remain responsible for outstanding municipal 

services accounts, subject to council’s consent to transfer the properties; 
  
3. that recommendation number two (2) of Council approval dated 28 January 

2003 that reads as follows : “That a bond be registered in favour of the 
municipality for the full outstanding purchase price” be rescinded; 

  
4. that the payment of conveyancing fees by Council for the transfer of the 

mentioned properties be approved; 
  
5. that the list of original owners and current occupants of the properties sold on 

auction be noted;  and 
  
6. 
 

that the discussion of the pre-emptive right with regard to the possible 
repossession of low cost housing properties, be noted. 
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RESPONSIBLE OFFICIAL :  FW FRANS 
 
TARGET DATE FOR IMPLEMENTATION :  01 JULY 2018 
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