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4.4 
ERF 146, 2 MARK STREET, GANSBAAI: APPLICATION FOR CONSENT USE, 
DEPARTURE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY: 
J STEENKAMP ON BEHALF OF J & MM STEENKAMP 
 
146 GGB (3745/2021) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
19 September 2023 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 02 September 2021 from J Steenkamp on 
behalf of J & MM Steenkamp in terms of the Overstrand Municipality Amendment By-
law on Municipal Land Use Planning, 2020 for the following: 

 
❖ consent use in terms of Section 16(2)(o) of the By-law, to accommodate a place 

of entertainment (five slotmachines); 
❖ departure in terms of Section 16(2)(b) of the By-law from 3m to 0m to 

accommodate the existing caretakers dwelling and storeroom 1 and 2, and 
❖ determination of an administrative penalty in terms of Section 16(2)(q) of the 

By-law, to accommodate the existing caretakers dwelling and storeroom 1 and 2.  
 

A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan (SDP) is attached as Annexure C.  

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The application property is situated within the Gansbaai CBD, Bulk Zone 1 area and 
zoned Business Zone 2: General Business, limited to the operation of a restaurant.  
The property measures 991m² in extent and is developed with the main restaurant 
building, three flats and associated outbuildings as per the Site Development Plan 
(SDP).  The property is situated in the Heritage Protection Overlay Zone (HPOZ), 
Local Area. 

 
The property affords views over the Gansbaai Harbour to the north and west towards 
Walker Bay and is bordered by commercial properties, i.e. the Gansbaai Coffee 
Company to the north, Gansbaai Boarding Lodge to the east, a pet supply shop to 
the south east and Saxon Lodge at the rear (zoned for General Residential Zone 3 
purposes).  The western erf boundary is bordered by a single residential property, 
owned by the applicant.  The surrounding area also contains several Local Heritage 
Sites (grade 3 A, B & C). 
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Rezoning approval was granted on 28 February 2007 from Residential Zone 1: 
Single Residential to Business Zone 2: General Business (rezoning approval 
attached as Annexure D) limited to a restaurant of 180m² only, subject to compliance 
with conditions imposed by engineering services and the provision of on-site parking 
at a ratio of one parking bay for every four seats.  The restaurant has been operating 
since the rezoning approval, without adherence of the approval conditions.  The 
applicable contraventions are: 

 
• Non-payment of bulk development contribution levies. 
• On-site parking provision not implemented in accordance with approval 

conditions. 
• Unauthorised renovations to a heritage building (i.e. open stoep, aluminium 

sliding windows to the restaurant) without approval in terms of the National 
Building Regulations and Heritage Western Cape. 

• Converted outbuildings on the rear property boundary into three dwelling units 
without approval in terms of the National Building Regulations. 

 
Following registration of transfer in 2019 into the name of the applicant renovations 
were carried out comprising the enclosure of the unauthorised stoep with sliding 
aluminium windows and a roof, internal alterations comprising a new enlarged 
kitchen, in / outdoor smoking sections and a larger bar area.  The aforesaid 
renovations had been conducted by the current owner without formal approval in 
terms of the Land Use Scheme with reference to the HPOZ, the National Building 
Regulations and the Heritage Resources Act. 

 
The SDP indicates further unauthorised building work, i.e. store extension onto the 
eastern- and southern rear property boundaries and a covered patio on the rear 
boundary not addressed as part of the building line departures. 

 
The application submitted relates to a proposed consent use to accommodate a 
place of entertainment (5 slot machines), departure to accommodate the existing 
unauthorised caretakers dwelling as well as conversion of the unauthorised flats into 
an outbuilding (storeroom 1 and 2) situated on the property boundaries as well as the 
determination of administrative penalty to accommodate the aforesaid. 

 
Initially the application for place of entertainment included an application to conduct 
live music, which application, following receipt of objections, was withdrawn by the 
applicant and will not form part of the evaluation of the application. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The applicant’s motivation is summarised as follows: 

 
❖ Property is zoned General Business Zone 2: General Business that permits 

under primary rights a restaurant, caretakers’ dwellings, and outbuildings as per 
the Site Development Plan. 

❖ It is not sure when the structures (caretakers dwelling and outbuildings) had been 
constructed. 

❖ According to the owner all buildings existed when the transfer took place. 
❖ The only changes made by the owner were the replacement of dilapidated 

windows. 
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❖ The main building (restaurant) is listed in terms of the Heritage Register, being 
older than 60 years. 

❖ Place of entertainment definition includes gambling. 
❖ Departure is required as a 3m building line exist along the lateral- and rear 

property boundaries. 
❖ Title deed does not contain any restrictions. 
❖ Primary use is business premises that include a restaurant. 
❖ No new buildings will be erected. 
❖ Need relates to owners wish to upgrade the existing restaurant. 
❖ Another upper-class restaurant has an existing in Gansbaai. 
❖ Property does not have any biophysical features that will impact redevelopment. 
❖ The position of the existing business is not regarded un-desirable. 
❖ Character of the area will not be affected. 
❖ It will not be necessary to consider heritage value as the existing building will not 

be affected. 
❖ The area is characterized by various business uses forming a prominent part of 

the character of the area. 
❖ The existing position of the restaurant and caretakers dwelling will not have a 

detrimental impact on vested rights of the aera. 
❖ The proposed gambling machines will not lead to a change in the aesthetic value 

of the built environment. 
❖ Restaurant and tourism industry is a large employer. 
❖ The entire development will provide employment opportunities for 11 people and 

contributes to the local economy. 
❖ Proposal will enhance the future character of the area. 
❖ Proposal is an example of the promotion of spatial and socio-economic 

integration. 
❖ Low traffic generation not considered to have a significant impact of the road 

network and will not impact traffic flow patterns. 
❖ The GLA (restaurant and storeroom) amounts to 239m² requiring 11 on-site 

parking bays in accordance with the Overstrand Land Use Scheme (restaurant 
9,5 bays and 1,5 bays for the caretakers’ unit). 

❖ All services exist and are sufficient to accommodate the existing buildings, 
including existing and proposed uses. 

❖ Application is consistent with the PSDF, SDF and Overstrand Municipal Growth 
Management Strategy. 

❖ The proposal will not have a negative impact on the heritage value of the subject 
property. 

❖ Proposal does not trigger listed activities in terms of NEMA. 
❖ Proposal is consistent with the planning principles in terms of LUPA and 

SPLUMA. 
 

Administrative penalty is motivated as follows: 
 

(a) nature, duration, gravity and extent of the contravention 
 

The property owner does not violate any regulation. 
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(b) the conduct of the person (allegedly) involved in the contravention 
 

Application and submission of as-built plans proofs the owner is not deliberately 
involved in any contravention.  Plans had been drawn up to legalise the flats on 
the property.  The structures were shown on the 1993 and 1997 building plans 
as a garage, wendy house and storeroom.  The current owner only converted 
the interior into dwelling units. 

 
(c) a report by a quantity surveyor in matters of unauthorised building/construction 

 
Report not submitted. 

 
(d) whether the unlawful conduct was stopped 

 
There is no unlawful conduct.  The use is primarily for restaurant purposes and 
ground floor flats. 

 
(e) whether the person allegedly involved in the contravention has previously 

contravened this By-law or a previous planning law 
 

The registered owner never deliberately contravened the By-law or a previous 
law. 

 
❖ The proposal complies with the Overstrand Land Use Scheme. 
❖ Building plans will be submitted to municipal satisfaction. 
❖ The proposal by the applicant is an attempt by the property owner to bring 

development that will add value to the area. 
❖ There is a need for the proposed business in the area and Overstrand. 
❖ Demand and economic viability determine the need for development. 
❖ Local economic conditions, townships far from the opportunities offered by the 

applicant and unprecedented growth of Gansbaai makes the proposal viable and 
favourable on the application property. 

❖ Proposal adheres to the land use scheme. 
❖ Proposal will positively contribute the local economy, including Overstrand as a 

whole. 
❖ Proposal will have no negative impacts in general. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Local newspaper N/A 15 April 2022 20 May 2022 

Notices Yes 20 April 2022 20 May 2022 

Internal Departments Yes 14 April 2022 20 May 2022 

Ward Committee Yes 30 August 2022 07 October 2022 

Total comments Two (2) valid letters of comment/objection 
Three (3) late letters of comment/objection 

Total letters of support NONE 
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Was public participation undertaken in accordance with section 46- 50 of 
the By-law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Control 19/04/2022 
No objection in terms of NBR and it’s 
act.  The building plan application must 
comply with all applicable law. 

Heritage Western 
Cape 22/04/2022 Attached as Annexure G. 

Fire Services 25/04/2022 

No objection, subject to compliance 
with the provision of SANS 10400-
A:2016, 10400-T:2020 and the By-law 
relating to community fire safety. 

Traffic Department 01/05/2022 Take note. 

Waste Management 17/05/2022 No objection 

Health 20/05/2022 
Applicant to apply for health certificate 
to operate as accommodation 
establishment under the MHS By-law. 

Engineering Services 2023/01/25 Attached as Annexure H. 

Local Heritage 31/08/2023 
Supporting the town planning 
application.  Enclosing of stoep not 
supported. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Two letters of objection were received from Interactive Town and Regional Planners 
on behalf of JM Badenhorst Elektries, the owner of Erf 140, Gansbaai and AJ Smit, 
the owner of Mustang Sally situated on Erf 642 Gansbaai.  Three late objections 
were received from, A Badenhorst, the owner of Erf 140, Gansbaai, and D  Sawtelle, 
on behalf of Saxon Lodge CC, the owner of Erf 145, Gansbaai and A De Waal, on 
behalf of Gansbaai Boarding Lodge, the owner of Erf 139, Gansbaai.  The objections 
are attached as Annexure D and the applicant’s response thereto as Annexure E. 

 
The late objections will be evaluated; however, these objectors will be notified of the 
outcome only. 

 
The main grounds of objections are summarised as follows: 
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Objection 1: The issue of live music, place of entertainment and noise 
 

Response from applicants 
 

The application for place of entertainment is to obtain permission for limited payout 
machines and do not require life music or any other sort of entertainment.  The 
application for live entertainment / music had been withdrawn. 

 
Response from town planner 

 
The application to conduct live entertainment had been withdrawn and forms no 
longer part of the evaluation of the application.  The application for place of 
entertainment relates to the installation of 5 limited payout machines, which is not 
considered to impact upon vested rights in terms of noise and disturbance being 
situated within the restaurant building.  The objectors also failed to put a valid case 
forward in this regard and are deemed to be a generalisation. 

 
Objection 2: Inadequate parking 

 
Response from applicant 

 
The applicant states parking is sufficient from 2006 with the restaurant approval and 
is brought up to date with the newly drafted plans for the alterations submitted to the 
Building Department.  Entrance and exist will not be affected and was in place before 
the application was submitted. 

 
Response from town planner 

 
The applicant’s comment is not agreed with.  In accordance with the rezoning 
approval of 2007 on-site parking provision is to be made at a ratio of one bay per four 
seats, whilst the restaurant is limited to 180m² (including a 60m² kitchen).  The SDP 
now indicates a restaurant with 63 seats, whilst the proposed place of entertainment 
will have five seats as well as additional Gross Leasable Area (outbuildings) 
amounting to 91m² requiring 23 on-site parking bays.  The proposed SDP indicates 
11 on-site parking bays.  The proposal is therefore not compliant with the applicable 
parking ratio.  The parking layout submitted is also not a true reflection of the current 
limitations of the site that will impact negatively on vehicle manoeuvring.   Refer to 
the evaluation for further discussion of the parking layout as per the SDP. 

 
Objection 3: Limited payout machines can cause traffic problems 

 
Response from applicant 

 
The restaurant loses 15m² of floor space because it is taking away three tables, i.e. 
12 people implying decreased deliveries for the restaurant. 

 
Response from town planner 

 
In terms of the approval conditions parking is calculated at one bay per four seats.  
The approved restaurant had 30 seats.  The proposed SDP indicates 63 seats and 5 
for the proposed place of entertainment.  Thus, the applicants comment that there 
will be a reduction in on-site parking is not agreed with. 
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Objection 4: Locality and zoning 
 

Response from applicant 
 

The proposal will not change the scale and character of the area and complies with 
the Land Use Scheme.  The current business exists, with improvements made and 
continue to be made as per the draft building plans and will not impact the coastline, 
nor will the additional five limited payout machines be noticeable and will not impact 
the site. 

 
Response from town planner 

 
The proposed place of entertainment will be situated inside the building and is not 
considered to negatively impact the character of the area, sense of place or vested 
rights of the adjoining properties.  The objectors in this regard did not put forward a 
substantive case and merely speculates; therefore the objection should be 
dismissed. 

 
Objection 5: Character of the area and lifestyle on adjacent properties 

 
Response from applicant 

 
Different and competing interest groups with their own beliefs, social and cultural and 
religious practices are a normal feature of a developed society.  One of the core 
elements of the constitution is all citizens are entitled to freedom of belief, religion, or 
opinion and that a single group cannot be permitted to dominate others.  Licensed 
gambling is a legitimate leisure activity. 

 
Response from town planner 

 
According to the objectors the character of the area is residential and relaxed, and 
the proposal will adversely impact vested rights in terms of noise and disturbance 
and property value. 

 
The statement with reference to area character is not agreed with.  The application 
property is located within the CBD of Gansbaai, Bulk Zone 1.  Surrounding land uses 
predominantly consist of commercial uses, including the harbour to the west that 
includes harbour related industrial activities.  The applicant’s holiday home 
(residential) abuts the western property boundary, whilst Saxon Lodge is situated to 
the rear and Gansbaai boarding lodge adjacent to the east.  The latter two properties 
do not have a single residential zoning but provides overnight accommodation for 
tourists.  From the aforesaid it is clear that the area has a mixed character. 

 
The objector further states that limited payout machines do not attract upper class 
individuals.  This statement is speculative and cannot be entertained. 

 
Given the location of the application property, the mixed character of the surrounding 
area and that the application to conduct live entertainment has been withdrawn the 
opinion is held that five limited payout machines situated inside an existing building 
will not negatively impact the area character or vested rights of adjoining properties 
by reason of noise and disturbance. 
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Objection 6: Attack on the municipality 
 

Response from applicant 
 

No comment is offered on the municipal administrative processes. 
 

The applicant is of the view that it is common practice to address personal frustration 
with the municipality, but that these comments have no reference to the application in 
hand. 

 
Response from town planner 

 
Public participation occurred in accordance with the provisions of the By-law entailing 
advertisement in the local paper, serving of registered notices including the Ward 
Committee where several interested groups are represented as well as the Ward 
Councillor.  In terms of the By-law there is no legal requirement to forward the full 
application to interested and affected parties.  The advertisement and registered 
notices clearly indicated where further information regarding the application could be 
obtained from. 

 
Objection 7: Heritage, building lines and zoning 

 
Response from applicant 

 
All these issues were sorted out before the application was submitted. 

 
Response from town planner 

 
The applicant submitted an application for building line departure to accommodation 
some encroachments, whilst with zoning the applicants refer to the proposed consent 
use.  The aforesaid applications are evaluated under desirability in paragraph 12 
below. 

 
With reference to heritage, OHAC supports the proposed place of entertainment but 
not the enclosure of the stoep.  The latter is not part of the application and will be 
dealt with in terms of the HPOZ and National Building Regulations. 

 
Objection 8: Emotional objections of a personal view 

 
Response from applicant 

 
The applicant is of the view that the objectors did not demonstrate the undesirability 
of the proposed limited payout machines within the specific geographical 
environment with refence to social, religious, educational, cultural, economic, 
environmental, transport and land use aspects.  A mere objection upon moral or 
religious grounds is not sufficient to render the application undesirable.  The 
applicant is of opinion that the objection is based on moral and religious grounds. 
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Response from town planner 
 

None of the objectors clearly states that it is based on religious or moral grounds.  
Objections was based on noise, disturbance impact on vested rights of adjoining 
property owners and a biased description of the area character to residential not 
acknowledge the location of the property in the CBD and adjacent predominant 
commercial uses. 

 
Objection 9: There are already five establishments with approval for limited 
payout machines and the market is already saturated 

 
Response from applicant 

 
No comment provided. 

 
Response from town planner 

 
The application cannot be refused based on business competition and will be 
evaluated upon merit.  In this regard the onus remains on the applicant to motivate 
the desirability of the proposal and demonstrate compliance with the By-law, 
including the Land Use Scheme and Overlay Zone. 

 
Objection 10:  The application is vague, lacks motivation and reason, whilst 
neither need or desirability are proved 

 
Response from applicant 

 
The applicant did not comment on this point of objection. 

 
Response from town planner 

 
The objectors’ comment is agreed with.  The application did not include all required 
applications (refer to paragraph 12 for detailed discussion), whilst the scale and 
impact of the proposal is not considered in terms of vested rights of adjoining 
property owners.  The applicant’s motivation for need and desirability is based on 
generalisations and cannot be supported. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
N/A 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
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10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
The property comprises an existing erf in the CBD of Gansbaai.  The proposal 
will not impact negatively in terms of historic spatial imbalances.  The property 
is centrally located and provide access to opportunities. 

 
Spatial Sustainability 
The proposal is in line with the existing overhead planning documents that 
adhere to the principle of spatial sustainability and will not impact upon 
agricultural or conservation worthy land. 

 
Efficiency 
The development will facilitate the optimal use of the property being 
conveniently located in the CBD. 

 
Spatial Resilience 
The proposal is in line with the overhead planning documents that adhere to the 
principle of spatial sustainability. 

 
Good Administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-laws and the public participation process 
has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The property is situated within the CBD of Gansbaai.  The existing and 
proposed land uses is therefore consistent with the SDF. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal Engineering Services 

 
The existing services are available and have been viewed positively by the 
Engineering Services Department, subject to conditions (see attached 
Annexure H), including payment of a bulk service contribution. 
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10.7 Outcomes of investigations/applications i.t.o other legislation 
 

The proposal does not trigger the provisions of NEMA. 
 

Alterations made to the existing building, older than 60 years, requires approval 
of Heritage Western Cape in terms of the National Heritage Resources Act. 

 
The property is situated within the Heritage Protection Overlay Zone.  The 
application was referred to OHAC for comment who did not object to the 
proposed consent use but states that the stoep enclosure is not supported. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Zoning Scheme that provides for a 
place of entertainment as a consent use, the use changes applicable to 
buildings on the rear boundary and application for determination of an 
administrative penalty to be addressed through an application process. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
N/A 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The application property is situated within the CBD of Gansbaai and Heritage 
Protection Overlay Zone (HPOZ) and surrounded by various heritage properties.  
The relationship between the property, the Gansbaai Harbour and surrounding area 
should be carefully considered. 

 
Proposed consent use to accommodate 5 limited payout machines 

 
The proposed limited payout machines will be situated inside the existing restaurant, 
thus no adverse impact to the area character or the HPOZ would occur.  Further, the 
objectors did not provide any substantive motivation as to the undesirability of the 
proposed limited payout machines, only generalisations with regards to noise and 
disturbance, impact on the character of the area, including the HPOZ.   

 
The applicant’s motivation on the other hand is full of general statements and the 
opinion is held that the proposal had not been properly motivated in terms of need, 
desirability, impact upon vested rights of adjoining property owners. 

 
The 2007 rezoning approval limits the use of the property to a restaurant only.  The 
application for consent use (place of entertainment) did not address the amendment 
of the aforesaid condition.  The consent use application cannot be considered in 
isolation and cannot be supported.   

 
The proposed parking layout is misleading and not a true reflection of the site-
specific limitations. The SDP indicates the parking area to extend onto the western 
lateral property boundary with Erf 631.  The SDP did not indicate that the parking 
area is defined by a retaining structure situated +1m from the western property 
boundary, leaving a distance of 10,3m between the retaining structure and the stoep.  
The resulting manoeuvring space is therefore insufficient.  
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The applicant motivates that on-site parking provision complies with the scheme 
regulations.  The rezoning approval in 2007 stipulated a parking ratio of one parking 
bay per four seats for the restaurant.  The parking ratio for the proposed place of 
entertainment and storage facilities must comply with the current land use scheme.  
Based on a maximum of 30 seats, only 8 on-site parking bays were required at the 
time. 

 
Currently the restaurant, bar and smoking section has 63 seats whilst an additional 
five seats are proposed for the place of entertainment.  Together with the 
unauthorised caretakers dwelling and storage buildings 23 onsite parking bays are 
required calculated as follows: 

 
 Parking ratio  Number of seats  Parking required 

Existing restaurant & bar 1 bay per four 

seats  

63 15,75 

Caretakers dwelling  2 bays  N/a  2 

Outbuildings (91m²) 4 bays per 
100m² GLA 

 3,64 

Proposed place of 

entertainment  

1 bay per four 

seats 

5 seats 1,25  

TOTAL   23 

 
The existing restaurant on its own triggers 16 on-site parking bays whilst the SDP 
only provides for 11 on-site parking bays.  The proposal is therefore likely to 
contribute to on-street parking, which is not desirable and cannot be supported. The 
applicant did not address alternative parking options provided for in the land use 
scheme as part of the application. 

 
The parking layout cannot be fully evaluated as it is lacking key dimensions and does 
not reflect existing site limitations (i.e. position of retaining wall being set back from 
the lateral boundary reducing the manoeuvring area). 

 
The opinion is therefore held that the proposed place of entertainment cannot be 
supported for the following reasons: 

 
• The use of the property is limited to a restaurant.  The application for place of 

entertainment did not incorporate an application for amendment of conditions of 
approval. 

• The applicants’ motivation is based on generalizations and did not properly 
assess need and desirability of the proposal. 

• Insufficient on-site parking provision, resulting in on-street parking which has not 
been addressed as part of the application. 

• Misleading parking layout extending onto the lateral property boundary, whilst on-
site constraints with reference to the retaining being set almost 1m from the 
lateral boundary resulting in-adequate manoeuvring space on-site. 

• Parking layout lacks key dimensions and therefore cannot be properly evaluated. 
 

Having had regard to the reasons above, the application for a place of entertainment 
is not considered desirable and cannot be supported. 
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Proposed departure of the rear building line from 3m to 0 
 

Historic building plans indicate a double garage and a single outbuilding used as a 
packing shed on the rear property boundary.  The double garage has been converted 
into two dwelling units and the former packing shed in a caretakers dwelling.  It is 
proposed to retain the caretakers dwelling but to convert the remaining two dwelling 
units to storage purposes (indicated as store 1 and 2 on the SDP), hence the 
proposed departure from 3m to 0m to accommodate the aforesaid structures.  The 
application did not include the store on the western side of the caretakers flat, nor the 
covered patio situated between store 1 and 2. 

 
The caretakers dwelling and store 1 and 2 as per the SDP is contained in existing 
buildings dating back to the early 90’s.  Given the alterations inside the building line, 
the encroachments need to be considered by means of a departure application.  The 
structure exist for a number of years without any former complaints, contains no 
window / door openings on the property boundary (or within 1m) and is not 
considered to detract from the character of the area or vested rights of the adjoining 
property owners by means of noise and disturbance.  The rezoning approval 
however limits the use of the property to restaurant purposes only, therefore only the 
departure pertaining to storeroom 1 & 2 (former garage) is supported as an 
outbuilding and is considered a primary right.  The use change pertaining to the 
caretakers dwelling cannot be considered in isolation as an application for 
amendment of the conditions of approval in terms of the By-law is required.  Contrary 
to the applications motivation a caretakers dwelling is not a primary right (refer to the 
Zoning Certificate attached as Annexure I). 

 
The store building on the lateral- and rear property boundary as well as the covered 
patio on the rear property boundary between the caretakers dwelling and store 1 and 
2 did not form part of the application and can therefore not be evaluated.  As part of 
the conditions of approval, the applicant will be required to submit the required 
application within 30 days of the final approval of the application. 

 
Determination of an Administrative Penalty 

 
In terms of the By-law the applicant must provide the following in terms of Section 
90(3) of the By-law, namely: 

 
(a) nature, duration, gravity and extent of the contravention 

 
The unauthorised conversion of the double garage into a dwelling unit has been 
noted during a site inspection of the building inspector on 15 December 2009.  
The applicant states that the outbuildings are indicated on building plans dated 
1993 and 1997 and existed on the property when transfer occurred during 2019.  
It is not clear when the conversion of the packing shed into a caretaker’s dwelling 
occurred.  The applicant states in the motivation that the dwelling units existed in 
2019 when the property was bought.  No mention is made pertaining to the 
existing unauthorised outbuildings and covered patio. 

 
(b) the conduct of the person (allegedly) involved in the contravention 

 
The property owner submitted as built building plans proofing that he is not 
deliberately involved in any contravention. 
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The applicant’s statement is not agreed with.  The applicant contrary to the above 
made external alterations to a building older than 60 years in contravention of the 
By-law with reference to the HPOZ, the National Building Regulations as well as 
the National Heritage Resources Act, although these alterations does not form 
part of the application under consideration, the statement the he is not 
deliberately involved in any contravention is not correct. 

 
(c) a report by a quantity surveyor in matters of unauthorised building/construction 

 
No report provided. 

 
(d) whether the unlawful conduct was stopped 

 
There is no sign of unlawful conduct according to the applicant. 

 
This statement is not true, since the application entails departure and an 
administrative penalty to legalise existing structures that encroach the building 
lines.  Further, renovations by the applicant had been conducted without the 
necessary approvals in terms of the applicable legislation, although not forming 
part of the appliction. 

 
(e) whether the person allegedly involved in the contravention has previously 

contravened this By-law or a previous planning law. 
 

The applicant has not deliberately contravened the By-law or previous planning 
law. 

 
The aforementioned is not correct.  The applicant used to own a similar 
establishment in Gansbaai and is familiar with the land use scheme and 
municipal requirements. 

 
Considering the above-mentioned, the following is recommended: 

 
The application for departure of the rear building line from 3m to 0m to accommodate 
the caretakers dwelling cannot be supported for the reasons stipulated above.  The 
proposed departure to accommodate storerooms 1 and 2 in the former double garage 
is supported for the reasons stipulated above.  This specific contravention was not 
due to the applicant’s wrong-doing; accordingly, it is recommended that an 
administrative penalty should not be imposed. 

 
The remaining unauthorised structures (i.e. caretakers dwelling, storage building on 
the rear- and lateral building lines and covered patio will be dealt with separately as 
an application for departure, amendment of conditions of approval, administrative 
penalty is triggered together with an application to address the parking issues. 

 
Conclusion 

 
Having had regard to the evaluation above, the application for consent use (place of 
entertainment) and departure pertaining to the caretakers dwelling is not desirable 
and recommended for refusal.  The application for departure to convert the flats in the 
former garage back to storage (i.e. an outbuilding) is supported as it will not impact 
upon the character of the area or vested rights of adjoining property owners.  The 
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remaining unauthorised uses / structures on the premises will be dealt with in terms 
of a formal compliance notice should discussions with the property owner not be 
successful.    

 
13. RECOMMENDATION 

 
1. that the application for consent use (place of entertainment) in terms of Section 

16(2)(o) of the Overstrand Municipality Amendment By-law on Municipal Land 
Use Planning, 2020 applicable to Erf 146, Gansbaai to accommodate five limited 
payout machines, not be approved in terms of the provisions of Section 61 of 
the By-law; 

  
2. that the application for departure in terms of Section 16(2)(b) of the By-law to 

accommodate the caretakers dwelling, not be approved in terms of the 
provisions of Section 61 of the By-law; 

  
3. that the application for departure in terms of Section 16(2)(b) of the By-law to 

accommodate the conversion of the flats into an outbuilding (store 1 and 2), 
be approved in terms of the provisions of Section 61 of the By-law; 

  
4. that the applicant be exempted from the payment of an administrative penalty in 

terms of Section 90(4) of the By-law; 
  
5. that the decisions in paragraph 3. above be subject to the following conditions: 
  
 (a) that this approval is only conversion of the flats into a storeroom as 

indicated on Drawing no. KS/0/02 dated 2018/10/18; 
   
 (b) that building plans be submitted to the Building Department to 

accommodate the proposed store room within 30 days of the final 
approval and that all conditions of the Building – and the Fire Department 
be complied with at that stage; 

   
 (c) that the property owner within 30 days from the decision date submit an 

application to address the unauthorised development on the property 
namely, but not limited to an application for departure, amendment of 
conditions of approval and administrative penalty in accordance with the 
provisions of the By-law; 

   
 (d) that the conversion of the two flats into store room 1 and 2 be completed 

within 90 days of decision date;  
   
 (e)  that the shower and toilet facilities within store room 1 and 2 be omitted 

the area may only be utilised for storage purposes;  
   
 (f) that this approval does not absolve the applicant from compliance with 

any other relevant legislation, and 
   
 (g) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with; 
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6. that the applicant and objectors be notified of their right of appeal in terms of 
Section 78 of the Overstrand Municipality Amendment By-law on Land Use 
Planning, 2020 with regard to the above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
Reasons for departure approval 

 
❖ The proposed store 1 and 2 is situated within an approved structure (double 

garage). 
❖ The current unauthorised flat will be converted to store 1 and 2 (i.e an 

outbuilding). 
❖ The converted building will not impact upon the character of the area, the HPOZ 

or vested rights of adjoining properties. 
 

Reasons for non-approval 
 

❖ The applicant’s motivation for the place of entertainment is based on 
generalizations and did not property assess the need and desirability and impact 
of the proposal. 

❖ The use of the property is limited to a restaurant only.  The application did not 
address the amendment of the condition to accommodate the proposed place of 
entertainment and caretakers dwelling in accordance with the provisions of 
Section 16(h) of the By-law. 

❖ In-sufficient on-site parking provision. 
❖ Parking layout submitted is misleading and not a true reflection of the site specific 

constraints resulting in substandard manoeuvring space;  
❖ Parking layout lack critical dimensions to enable full evaluation thereof and is 

likely to give rise to on-street parking; 
❖ The application did not address the shortfall of on-site parking provision by 

means of the relevant applications (i.e. departure for offsite parking or an 
application to buy out parking in lieu of onsite provision). 

❖ The primary rights do not permit a caretakers dwelling. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Rezoning approval dated 28 February 2007 
Annexure E: Objections received 
Annexure F: Comment on objections 
Annexure G: Comment: Heritage Western Cape 
Annexure H: Services Report 
Annexure I: Zoning Certificate 
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