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4.3 
ERF 67, 58 NAUDE STREET, FRANSKRAAL, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE CONDITIONS, DEPARTURE, 
AMENDMENT OF CONDITIONS OF APPROVAL AND DETERMINATOIN OF AN 
ADMINISTRATIVE PENALTY: MESSRS ATLAS TOWN PLANNING ON BEHALF OF J & LJ 
GAMBO 
 
67 GFK (4320/2023) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
17 August 2023 
 

1. EXECUTIVE SUMMARY 
 

To consider an application received on 21 December 2022 from Messrs Atlas Town 
Planning on behalf of the owners of Erf 67, Franskraal in terms of the Overstrand 
Municipality Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law) for 
the following: 
❖ removal of restrictive title conditions in terms of Section 16(2)(f) of the By-law 

to remove condition C.20(d) applicable to Title Deed T30094/2020 to 
accommodate the as built dwelling; 

❖ departure in terms of Section 16(2)(b) of the By-law to relax the street building 
line from 3m to 0m and the western lateral building line from 3m to 1,5m to 
accommodate the as built dwelling; 

❖ amendment of conditions of an existing approval in terms of Section 16(2)(h) 
of the By-law to accommodate the as built dwelling, and 

❖ determination of an administrative penalty in terms of Section 16(2)(q) of the 
By-law in respect of the unauthorised building work. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the application is attached as Annexure B, the 
Site Development Plan as Annexure C and the Title Deed as Annexure D.  

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal (MPT) 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 67, Franskraal is situated on the corner of Veal- and Naude Streets, Franskraal.  
The zoning is Business Zone 3: Local Business.  The property measures 452m² in 
extent.  The property is one of 4 Business Zone 3 erven that were set back 4,72m 
behind the adjoining single residential erven presumably to provide on-street parking. 

 
The applicant obtained consent use approval on 13 April 2022 to accommodate a 
ground floor dwelling unit.  The aforesaid approval included departure from the 3m 
western lateral building line to 1,5m and the north eastern street building line from 
3m to 2,36m. 

 
Building work commenced following receipt of approved building plans during 2022.  
However, due to a bona fide error with the incorrect setting out of the dwelling using 
the wrong erf beacon, the dwelling had been positioned +4,72m closer to Naude 
Street.   
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This is contrary to the approved building plan as well as the planning approval.  The 
Building Control Department issued a Stop Notice on 28 November 2022 and 
building work stopped the same day. 

 
The applicant appointed a professional town planner to apply to rectify the 
unauthorised building work. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 
❖ Erven 67, 68, 69 & 70, having been earmarked for commercial use during 

township establishment. 
❖ The commercial erven have a +4,72m set back from the perimeter reserved for 

use as parking. 
❖ The error in setting out the position of the dwelling came to affect when the north-

western property beacon of Erf 67 was incorrectly mistaken with that of the north-
eastern property beacon of Erf 66. 

❖ The builder appears to be unaware of the setback between these two properties. 
❖ The impact of these encroachments will be discussed in this report, but it is 

evident that this was a bonafide error with no malicious intent. 
❖ The owners immediately instigated actions to rectify the contravention. 
❖ It is further contested that the building works is not unlawful as due process was 

followed and building plans approved.  The unlawful building work relates to the 
position of this building and those parts of the building already constructed and 
encroaching on the permissible development parameters.  This area measures 
43,90m². 

❖ The property is located in a residential suburb and the majority of the properties 
are developed for residential use. 

❖ The land to the north is still undeveloped and is earmarked for community use. 
❖ The bowling courts is also located diagonally across the road from Erf 67, 

Franskraal. 
❖ The proposal to develop the property for residential use remains consistent with 

objectives of the Spatial Development Framework (SDF). 
❖ The application does not trigger listed activities in terms of neither the National 

Environmental Management Act (Act 107/1998) nor the National Heritage 
Resources Act (Act 25 of 1999). 

❖ The building was set out in the incorrect position, and this triggers additional 
building line encroachments, requires amendment of the previously approved site 
plan and the removal of a restrictive title deed conditions. 

❖ The building was effectively shifted approximately 4,72m towards the street 
boundary at the same setback from the north-western boundary as before. 

❖ It was motivated that the relaxation of the lateral building line to 1,5m will still be 
at a comfortable distance to allow for privacy to surrounding properties and the 
opinion is held that this will still be the case. 

❖ The street boundary is therefore more or less in line with the 4m street building 
line of the adjacent residential erven. 

❖ The northern views are towards the mountains and these properties do not have 
sea views as a result of the natural contours of the area.  The opinion is therefore 
held that the revised position will not have any impact on the adjacent properties 
in terms of views and that the building is in fact setback at a similar distance from 
the street as the adjacent Erf 66, Franskraal. 
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Removal of Restrictive Title Deed Conditions 
 

a) The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity: 
The said building line condition was likely imposed on all properties within the 
particular township establishment.  In lieu of the fact that the erven earmarked for 
business use was already set back an additional 15 feet from the street and will 
now be developed for residential use, the opinion is held that the particular 
conditions holds little if any financial value to anyone other than the person 
wishing to build in this area.  The development of this property will however 
increase the value of the property, and this will be beneficial for both the owners 
as well as residents in the area. 

 
b) The personal benefits which accrue to the holder of rights in terms of the 

restrictive condition: 
The owners of this property will benefit from the use of the dwelling once 
constructed and them being able to occupy the structure.  It should be noted that 
the dwelling was permitted before and the removal of the restrictive condition is 
as a result of the position of the building.  The owners would not accrue any 
material benefit as a result of this other than the fact that it would save time and 
money to not demolish and commence with the project from the start. 

 
c) The personal benefits which will accrue to the person seeking the removal, 

suspension or amendment of the restrictive condition if it is removed, suspended 
or amended: 
The material benefit would be to improve the development potential of the 
property by being able to build in the particular building line area.  The 
amendment of the particular title deed condition is not likely to have any other 
direct personal benefit. 

 
d) The social benefit of the restrictive condition remaining in place in its existing 

form: 
As stated, the particular condition albeit seemingly imposed in favour of all 
persons within the township, does in fact hold little if any value to anyone other 
than the person(s) wishing to build within the said building line area.  As such, the 
retention of the condition in the current form is not deemed to have any material 
social benefit. 

 
e) The social benefit of the removal, suspension or amendment of the restrictive 

condition: 
The removal or retention of the particular condition is not likely to have any 
material impact for the reasons mentioned before. 

 
f) Whether the removal, suspension or amendment of the restrictive condition will 

completely remove all rights enjoyed by the beneficiary or only some of those 
rights: 
It is not clear that the particular condition really benefits any particular party.  An 
argument could be made that the 2,36m setback might benefit the owner of Erf 
66, Franskraal insofar as this relates to potential views in a north-easterly 
direction, but this too is not significant.  The opinion is held that the processes as 
per the Municipal Planning By-Law and Overstrand Zoning Scheme should be 
deemed sufficient to deal with a matter relating to building line relaxations. 
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Planning Principles 
 

a) Spatial justice 
The opinion is held that this is not relevant to the application at hand as the 
application deals with the development of a private residence.  The development of 
a dwelling on the property in question was previously approved and this application 
merely deals with the position of the said structure on the property. 

 
b) Spatial sustainability 

The property is located within an established residential area and the use of the 
property was deemed to be compatible with the built environment.  Development at 
this scale will not have a material impact on infrastructure, in fact the scale of 
development is unchanged from what was approved before.  The planning 
permissions sought will have no environmental impact, will not result in urban 
sprawl nor loss of valuable agricultural land.  Development on this property is 
viewed as maximising the potential of this scarce resource and hence will 
contribute to sustainable development. 

 
c) Efficiency 

The application will not result in any additional impact on infrastructure whilst the 
development of the property will maximise the potential of the land and this too will 
have added financial benefit. 

 
d) Spatial resilience 

Spatial resilience deals mostly with adaptive policy making and land use 
management systems to ensure sustainable livelihoods within communities.  This 
is not relevant to this application. 

 
e) Good administration 

The said principle applies mainly to the processing of applications within the 
legislative frameworks by the various government spheres.  It does however help 
the cause when applications are submitted that is technically sound as this helps 
with the processing thereof. 

 
❖ The proposal to shift the dwelling slightly to the north will have no material 

impact on any of these planning principles with the possible exception being the 
provision of on-site parking. 

❖ On-site parking for two vehicles is required and this is provided in a double 
garage.  It is not foreseen that parking will be a concern or that vehicles will 
have to park in the adjacent streets. 

❖ The opinion is held that the proposed development will not have any negative 
impact on surrounding properties and that all technical requirements can be 
met. 

❖ The removal of the restrictive title deed condition will not have any negative 
impact on the vested rights of any member of the community. 

❖ The proposal is deemed to be consistent with the relevant forward planning 
policy and objectives for the area.  It is therefore trusted that this application will 
receive the necessary support. 
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Administrative penalty 
 

a) Nature, duration, gravity and extent of the contravention 
A notice to seize construction was issued on the 28th of November 2022.  This is 
the date when building works were stopped.  The nature and extent of the 
contravention is as discussed above.  As stated, the extent of the building which 
encroaches on the permissible development parameters measures as 43,90m².  
The gravity of the contravention can be assessed in more ways than one.  From 
the owner’s perspective, this was a bonafide error with no malicious intent.  It is 
clear that they have been following due process and is now in this position as a 
result of the mistake made by the builder.  Albeit that this happened on their watch, 
they too are suffering damages due to the costs to rectify the contravention and the 
escalation in building costs whilst this process is ongoing.  The external impact of 
this transgression will be discussed in more detail, but it is believed that this too is 
negligible.  The revised position of the building still conforms to the general built 
environment and does not impact on views etc. 

 
b) The conduct of the person (allegedly) involved in the contravention 

The property is owned by Jerome and Lorna Judy Gambo and to our knowledge 
neither has been found guilty of a contravention of the By-Law in the past.  Their 
general conduct to date shows that they follow due process and first obtained the 
necessary approvals before they commenced with the building project.  They have 
also acted immediately once they were made aware of the contravention of the By-
Law. 

 
c) A report by a quantity surveyor in matters of unauthorised building / construction 

The extent of the contravention is very small and relates to unlawful building works 
of 43,90m².  Below depicts a calculation of the value of the unauthorised building 
work based on the municipality’s applied rates for construction in the area: 

 
43,90m² x R18026.50 = R791 363 

 
The By-Law states that a penalty of not more than 100% of this value may be 
imposed.  It should be stated that the building cost tariff used for this calculation is 
not deemed to be appropriate in this instance as the unlawful building work at the 
time that the works were stopped related to wet works only (foundations and brick 
laying up to nearly first storey level and includes mostly a garage and stoep area).  
Section 90(3) of the By-Law provides for an option to provide a report by a quantity 
surveyor.  At this scale it wasn’t deemed necessary to obtain a formal report, but a 
quantity surveyor was consulted and estimated that the realistic building cost rate 
for the wet works carried out to date would be in the region of +/- R 3 500/m², thus 
equating to roughly R150 000.  The owners would still like to appeal to the 
municipality to be lenient when considering imposing a penalty in lieu of the facts 
mentioned before. 

 
d) Whether the unauthorised conduct has stopped 

The notice to seize with construction was issued on the 28th of November 2022 and 
no building work had taken place since.  The owners are eager to address the 
contravention and to obtain approval for the amendment of the plans in order to 
proceed lawfully. 
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e) Whether the person allegedly involved in the contravention has previously 
contravened this By-Law or a previous planning by-law 
As stated, the owners have, to our knowledge, not previously contravened the 
current or previous planning By-Laws. 

 
In view of the aforementioned, the owners would appeal to the municipality to be 
lenient when assessing the imposition of an administrative penalty.  It is evident 
that, whilst the mistake was made under their watch, this is in fact a bonafide error 
with no malicious intent.  It is clear that the owners are law abiding citizens and 
they have immediately acted to rectify the matter. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Notices Yes 21 April 2023 26 May 2023 

Internal Departments Yes 21 April 2023 26 May 2023 

Ward councillor Yes 21 April 2023 26 May 2023 

Total letters of objection Three (3) letters of objection 
One (1) letter of support 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  Yes 

In case of application for removal, amendment or suspension of 
restrictive title conditions if notices in accordance with Section 35(3)(d) of 
the By-Law on Municipal Land Use Planning was served on all persons 
mentioned in the title deed for whose benefit the restriction applies. 

N/A 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date 
received Summary of comments 

Building Department 21/04/2023 

No objection.  The building plan 
application must comply with all 
applicable law including fire safety 
distances. 

Fire Services 24/04/2023 

No objection, subject to compliance 
with the provision of SANS-A:2016, 
10400-T:2020 and the By-Law relating 
to community fire safety. 

Engineering Services 19/05/2023 Attached as Annexure G. 

Telkom 01/08/2023 Attached as Annexure H. 
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7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 
 

Three letters of objection were received from DF Cloete, owner of Erf 65, 
Franskraal, R van der Merwe, owner of Erf 62, Franskraal and DJ & H Rautenbach 
the owners of Erf 66 Franskraal. 

 
One letter of support was received from Mr FH Foster, the owner of Erf 14, 
Franskraal.   

 
Cognisance should be taken in the evaluation of the objections that Erf 67, 
Franskraal, like Erven 68 to 70 was initially set aside for business use.  Erven 68 – 
70 were since developed for residential use.  These erven were setback 
approximately 4,72m further from the street than the adjoining single residential 
properties.  In the case of the application property, the street boundary is set back 
9,9m from the road surface from both Naude- and Veal Streets to allow for on- 
street parking.  Considering that a 4m street building line applies in respect of single 
residential erven larger than 400m² (i.e all of the objectors’ properties), a 0m 
building line is effectively the same given that Naude- and Veal Streets were built 
parallel to the respective residential boundaries.  The application and objections 
should be viewed with this in mind. 

 
The main grounds of objection are summarised as follows: 

 
Objection 1 

 
Parking – The objectors claim that the application will result in on-street 
parking and obstruction of the general flow of traffic. 

 
Response from applicant 

 
In view of the additional 4,72m applicable to the application property this will not be 
the case.  Naude Street has a fairly wide road reserve with the actual blacktop 
approximately 5m from the residential erf boundaries.  The proposed garage would 
thus still be setback approximately 9,5m from this blacktop.   Erf 67, Franskraal is 
also a corner plot and additional parking can easily be provided elsewhere on the 
property.  Two parking bays are required for a dwelling house.  A double garage is 
proposed, and it is evident that there won’t be any problem to provide adequate on-
site parking. 

 
Response from town planner 

 
The applicant’s comment is agreed with since on-site parking provision is made in 
accordance with the Overstrand Land Use Scheme.  The proposal will not impact 
upon / or obstruct traffic flow given the setback between the road and the street 
boundary in excess 9,5m.  The actual stop at the junction of Veal- and Naude 
Streets is more than 7m forward of the Naude Street boundary of the subject 
property. 

 
Objection 2 

 
Non-compliance with height restriction. 

190



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 28 SEPTEMBER 2023 
 
 
 

Response from applicant 
 

The height restriction for this property (Local Business 3) is 8,5m above the base 
level / two storeys.  The height restriction for single residential erven is 8m.  The 
building is well within this height requirement and the statement in this respect is 
unfounded. 

 
Response from town planner 

 
The applicable height restriction relating to commercial use is 8,5m above base 
level.  In case of the consent use approval for a dwelling unit the development 
parameters for General Residential Zone 1: Town Housing is applicable, which 
impose an 8m height restriction above base level. 

 
The applicant will be required to submit a building plan for approval, which 
submission will have to demonstrate compliance with the 8m height restriction. 

 
Objection 3 

 
The contravention of the regulations is unfair towards law abiding residents. 

 
Response from applicant 

 
The unlawful building work was the result of a bonafide error when the position of 
the building was staked.  This mistake has already had a significant financial impact 
for the owner and every attempt is being made to rectify this.  The correct 
procedures are being followed in this respect. 

 
Response from town planner 

 
The incorrect setting out of the building was a bonafide mistake due to the incorrect 
erf beacon being used when setting out the dwelling prior to construction.  The 
applicant adhered to the Stop Notice from Building Control and immediately ceased 
building work and submitted the required applications to rectify the contravention.  
Despite the history, the application is to be considered upon merit as per the 
application information in front of the decision maker. 

 
Objection 4 

 
Septic tank is constructed in the road reserve. 

 
Response from applicant 

 
The location of the septic tank is a building plan matter and the revised building plan 
/ works must be done in accordance with approved plans. 

 
Response from town planner 

 
Septic tanks are not permitted.  The location of the conservancy tank is a Building 
Control matter and will be evaluated during building plan submission stage.  The 
applicant if the application is supported, will be required to relocate the conservancy 
tank within the property boundaries of Erf 67. 
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Objection 5 
Quality of the building work is questioned by the objectors. 

 
Response from applicant 

 
This again refers to a Building Control matter.  The building works were stopped 
when the transgressions came to light.  There will no doubt be inspections of the 
building works once plans are approved, works again being commenced with and 
an occupation certificate will not be issued if the works weren’t carried out in 
accordance with these plans. 

 
Response from town planner 

 
The applicant’s comment is noted.  The point of objection is not relevant to the 
consideration of the application. 

 
Objection 6 
Impact on the character of the area. 

 
Response from applicant 

 
The objectors claim that the building work in the position as proposed will have a 
negative impact on the character of the area and the value of their properties.  The 
dwelling under construction in fact lines up with the dwellings of two of the objectors 
(Erven 62 & 66, Franskraal) and it is difficult to comprehend how this will have a 
negative impact on those or any other residential properties. 

 
Response from town planner 

 
The comment from the applicant is noted.  The matter will further be addressed in 
the conditions of approval, should the recommendation be accepted. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
N/A 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application can be motivated in terms of the principles in the following 
manner: 
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Spatial Justice 
The proposal will not further perpetuate historic spatial imbalances being an 
existing erf. 

 
Spatial sustainability 
The application is located within the urban edge and will thus not lead to urban 
sprawl, impact sensitive or biodiversity rich areas or agricultural land. 

 
Efficiency 
The proposal will permit development of the property for residential purposes 
with access to services, thereby facilitating optimal use of the property. 

 
Spatial Resilience 
The proposal is consistent with the SDF that adhere to the principle of 
efficiency. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with municipal By-Laws and the public process has been 
followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Spatial Justice 
Same as 10.2 above. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 

 
The proposal is consistent with the SDF and OMGMS. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
No objections were raised by the Engineering Services Department.  

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
The location of the new dwelling deviate from the approved building plans 
which was the result of the incorrect setting out using the wrong erf beacon, i.e. 
the north eastern boundary peg of Erf 66, not realising the relevant erf beacon 
of Erf 67 is set back a further 4,72m behind that of Erf 66. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application property is zoned for Business Zone 3 purposes with approved 
consent use for a dwelling unit on ground floor in accordance with the 
development parameters applicable to General Residential Zone 1: Town 
Housing imposing amongst others an 8m height restriction, 3m street- and 
lateral building lines. 
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11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The application requires the removal of Condition C. 20 (d) contained in Deed of 
Transfer T30094/2020.  This condition stipulates that no building or structure may 
be erected closer than 2,36m of the street boundary.  Section 39 of the Land Use 
Planning Act (Act 3 of 2014) requires that the decision taker must at least have 
regard to the following when assessing an application for removal, suspension or 
amendment of a restrictive title deed condition: 

 
The financial or other value of the rights in terms of the restrictive conditions 
enjoyed by a person or entity, irrespective of whether these rights are 
personal or vest in the person as he owner of a dominant tenement. 

 
The building line condition was likely imposed on all properties within the particular 
township establishment.  In lieu of the fact that the erven earmarked for business 
use was already set back an additional 4,72m from the street and will now be 
developed for residential use, the opinion is held that the particular conditions holds 
little if any financial value to anyone other than the person wishing to build in this 
area.  The development of this property will however increase the value of the 
property, and this will be beneficial for both the owners as well as residents in the 
area. 

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal. 

 
The only benefit to the personal seeking of the removal is that it will enable 
legalisation of the encroachments over building line.  The owners would not accrue 
any material benefit as a result of this other than the fact that it would save time and 
money to not demolish and commence with the project from the start. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended. 

 
The social benefit of the condition to remain in place is that the character of the area 
will be retained.  The removal of the restrictive condition regarding building lines will 
enable the property owners to retain the unauthorised development. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
The application is for removal of the restrictive building line clauses in terms of the 
tile deed.  The no subdivision and coverage clause will remain. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
Departure and amendment of conditions of an existing approval 

 
The application property is situated within a node comprising four (4) Business Zone 
erven.  Three of the four erven had been developed with dwelling houses in terms of 
the former Gansbaai Zoning Scheme Regulations with approved building plans. 
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The MPT granted approval in 2022 for a dwelling house on the subject property, 
which dwelling encroach the 3m lateral building line with 1,5m and the 3m street 
building line in the play area up to 2,36m from the property boundary.  The front 
elevation of the dwelling was set back to be 4,475m from the street boundary of the 
property as per the approved building plans.  The 2022 consent use approval for a 
dwelling house already considered desirability, impact upon the character of the area 
and vested rights of adjoining properties. 

 
The building contractor used the incorrect boundary beacon of Erf 66, Franskraal not 
realising the relevant street boundary beacon for Erf 67, is set further back behind 
the street boundary of Erf 66.  The implication is that the garage, and stoep on 
ground floor and the proposed first floor stoep, braai and bedroom encroach the 
street building line onto the street boundary adjacent Naude Street. 

 
The application for departure and amendment of conditions of approval is not 
considered to adversely affect the character of the area for the following reasons: 

 
• The dwelling complies with the height restriction and will be further evaluated with 

the as built building plan submission. 
• The dwelling maintains a 9,9m set back from Naude Street. 
• The street boundary of Erf 67 is set behind the street boundary of adjoining 

residential erven (Erf 66 and Erf 70 by 4,72m). 
• The proposed departure onto the property boundary will result in the dwelling set 

0,72m behind the 4m street building line of the adjacent residential erven (i.e. Erf 
66 and Erf 70). 

 
The proposed departure and amendment of the conditions of approval will not 
adversely impact upon vested rights of adjoining properties for the following reasons: 

 
❖ No loss of sun / daylight would occur. 
❖ The development will not adversely impact upon views of adjoining properties.  In 

this regard it should be noted that the dwelling on Erf 66 (objector) has a 
secondary kitchen window facing the application property with primary windows 
facing north / east and west, not affected by the proposal. 

Administrative penalty 
 

a) Nature, duration, gravity and extent of the contravention 
A notice to seize construction was issued on the 28th of November 2022.  This is 
the date when building works were stopped.  As stated, the extent of the building 
which encroaches on the permissible development parameters is measured as 
43,90m².  The contravention is considered a bonafide error with no malicious 
intent due to a mistake by the builder. 

 
b) The conduct of the person (allegedly) involved in the contravention 

The property is owned by Jerome and Lorna Judy Gambo and to our knowledge 
neither has been found guilty of a contravention of the By-Law in the past.  Their 
general conduct to date shows that they follow due process and first obtained the 
necessary approvals before they commenced with the building project.  They 
have also acted immediately once they were made aware of the contravention of 
the By-Law. 
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c) A report by a quantity surveyor in matters of unauthorised building / construction 
The extent of the contravention is very small and relates to unlawful building 
works of 43,90m².  Below depicts a calculation of the value of the unauthorised 
building work based on the municipality’s applied rates for construction in the 
area: 

 
43,90m² x R18026.50 = R791 363 

 
The By-Law states that a penalty of not more than 100% of this value may be 
imposed.  According to the applicant the building cost tariff used for the 
calculation is not deemed to be appropriate in this instance as the unlawful 
building work at the time that the works were stopped related to wet works only 
(foundations and brick laying up to nearly first storey level and includes mostly a 
garage and stoep area).  Section 90(3) of the By-Law provides for an option to 
provide a report by a quantity surveyor.  The applicant consulted a quantity 
surveyor but did not provide a report.  The cost for the wet works carried out to 
date is estimated in the region of +/- R 3 500/m², thus equating to roughly 
R150 000.  The owners would still like to appeal to the municipality to be lenient 
when considering imposing a penalty in lieu of the facts mentioned before. 

 
d) Whether the unauthorised conduct has stopped 

The notice to seize with construction was issued on the 28th of November 2022 
and no building work had taken place since.  The owners are eager to address 
the contravention and to obtain approval for the amendment of the plans to 
proceed lawfully. 

 
e) Whether the person allegedly involved in the contravention has previously 

contravened this By-Law or a previous planning by-law 
As stated, the owners have to our knowledge not previously contravened the 
current or previous planning By-Laws. 

 
The applicant motivates that the administrative penalty should be waived because 
the contravention is the result of a bona fide error with no malicious intent.  The 
incorrect setting out of the dwelling is a matter to be resolved between the applicant, 
the professional land surveyor and builder.  Apart from the referring to the incorrect 
setting out the applicant did not provide any substantive information to motivate why 
an administrative penalty should not be imposed, therefore the opinion that the 
applicant could not be exempted from the payment of an administrative penalty.  

 
In accordance with the approved tariff structure the build cost amounts to 
R19 107/m² (Vat Inclusive) upon which a penalty of 5% should be imposed.  The 
unauthorised additions comprise an incomplete structure (i.e. mostly wet work), 
therefore it is recommended that a 50% reduction be applied.  The area of the 
encroachment amounts to 43,90m² and the penalty is therefore calculated as follows:  

 
(R19107 x 43,90m² x 5%) x 50% = R 20 969,93 (Vat Inclusive) 

 
Considering the above the application is considered desirable and is supported as 
per the recommendation below, subject to the payment of an administrative penalty 
and compliance with conditions of approval. 
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13. RECOMMENDATION 
 

1. that the objections/comments received be noted; 
  
2. that the application for removal of restrictive title conditions in terms of Section 

16(2)(f) of the By-law to remove condition C.20(d) applicable to Title Deed 
T30094/2020 to accommodate the as built dwelling on Erf 67, Franskraal, be 
approved in terms of the provisions of Section 61 of the By-Law; 

  
3. that the application for departure in terms of Section 16(2)(b) of the By-Law to 

relax the street building line from 3m to 0m and the western lateral building line 
from 3m to 1,5m to accommodate the existing building, be approved in terms of 
the provisions of Section 61 of the By-Law; 

  
4. amendment of conditions of an existing approval in terms of Section 16(2)(h) of 

the By-law to accommodate the as built dwelling, be approved in terms of the 
provisions of Section 61 of the By-Law; and 
 

5. that the application for the determination of an administrative penalty in terms of 
Section 16(2)(q) of the By-Law for the unauthorised building work as stipulated, 
not be exempted from the payment of an administrative penalty in terms of 
Section 90(4) of the By-law; 

  
6. that the above approvals be subject to the following conditions: 
  
 (a) that this approval is only for the development as indicated on the plan 

dated February 2023, as submitted with the application; 
   
 (b) that building plans be submitted to the Building Department for approval, 

and that all conditions of the Building- and the Fire Department be 
complied with at that stage; 

   
 (c) that an administrative penalty in terms of Section 90.(4) of the By-Law for 

the unauthorized structure that encroach the building lines for the amount 
of R20 969,93 (Vat inclusive) be payable within thirty (60) days of the 
decision; 

   
 (d) that all the conditions of Engineering Services and Telkom (attached as 

Annexures G and H), be complied with; 
   
 (e) that this approval does not absolve the applicant from compliance with any 

other relevant legislation, and 
   
 (f) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with. 
   
 (g) the conservancy tank in the road reserve should be reallocated onto Erf 67 

prior to occupation of the property; 
   
 (h) that prior to the submission of building plans a contour plan be submitted 

by a professional land surveyor, determining the highest and lowest 
natural ground level point and base level in accordance with the 
Overstrand Land Use Scheme, 2020. 
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7. that the applicant and persons who commented be notified of their right of 

appeal in terms of Section 78 of the Overstrand Municipality By-Law on Land 
Use Planning, 2020 with regard to the above conditions of approval. 

 

 
14. REASONS FOR RECOMMENDATION 

 
❖ The application followed due process. 
❖ The proposal will not detract from the character and amenity of the area. 
❖ The proposal will not negatively impact on existing/vested rights of adjoining 

property owners. 
❖ The proposal is consistent with the planning principles in terms of LUPA and 

SPLUMA. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed 
Annexure E: Objections/comment received 
Annexure F: Comment from applicant on objections/comments received 
Annexure G: Services Report 
Annexure H: Comment: Open Serve Services Report  
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Name:   SW VAN DER MERWE 

 
SACPLAN Reg No:   A/1850/2014 

Signature:   ____________________ 
 

Date:    ____________________ 
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