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AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL: 30 SEPTEMBER 2021 

 
 
1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 26 August 

2021 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 22, 21 MARINE DRIVE, BIRKENHEAD, OVERSTRAND MUNICIPAL 

AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE 
CONDITIONS, REZONING, SUBDIVISION AND DEPARTURE: MESSRS 
INTERACTIVE TOWN AND REGIONAL PLANNERS ON BEHALF OF 
NUNGU TRADING 174 (PTY) LTD 

 
Report attached. 

 
 
4.2 ERF 1497, LYNX ROAD, VERMONT: APPLICATION FOR REZONING, 

SUBDIVISION, DEPARTURE AND APPROVAL OF STREET NAMES: 
MESSRS ATLAS TOWN PLANNING ON BEHALF OF CHRISTATUS 
INVESTMENTS 85 CC 

 
Report attached. 

 
 
4.3 PORTION 203 OF THE FARM NO. 559, PRINGLE BAY: APPLICATION 

FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS AND 
CONSENT USE: MESSR IC@PLAN ON BEHALF OF C-VIEW AT 
PRINGLE (PTY) LIMITED 

 
Report attached. 

 
 
4.4 ERF 4043, 50 GLADIOLUS CRESCENT, BETTY’S BAY, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE 
TITLE DEED CONDITIONS AND REZONING: MESSRS PLAN ACTIVE 
TOWN AND REGIONAL PLANNERS ON BEHALF OF AJ MOLLER 

 
Report attached. 
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4.1 
ERF 22, 21 MARINE DRIVE, BIRKENHEAD, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE CONDITIONS, REZONING, 
SUBDIVISION AND DEPARTURE: MESSRS INTERACTIVE TOWN AND REGIONAL 
PLANNERS ON BEHALF OF NUNGU TRADING 174 (PTY) LTD 
 
22 GBH (2622/2018) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
27 August 2021 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 5 March 2020 from Interactive Town and Regional 
Planners on behalf of Nungu Trading 174 (Pty) Ltd applicable to Erf 22, Birkenhead 
for the following: 

 
• removal of restrictive title deed conditions C.(b) and C.(d) as contained in Title 

Deed T16547/2005 in terms of Section 16(2)(f) of the Overstrand Municipality By-
Law on Municipal Land Use Planning, 2015 (By-Law); 

• rezoning from Residential Zone 1: Single Residential (SR1) to Subdivisional Area 
Zone (SA) in terms of Section 16(2)(a) of the By-Law; 

• subdivision in four (4) Residential Zone 1: Single Residential (SR1) erven and 
one (1) Open Space Zone 3: Private Open Space erf in terms of Section 16(2)(d) 
of the By-law, and 

• departure in order to relax the 4m street building line for each residential zoned 
erf to 2m in terms of Section 16(2)(b) of the By-law. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, the 
proposed Site Development Plan is attached as Annexure C, and Title Deed 
T16547/2005 is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 22, Birkenhead is zoned Residential Zone 1: Single Residential and measures 
3,038 ha in extent.  The property is vacant and is surrounded by mostly vacant 
properties, save for Erf 61 to the north and Erf 21 to the west which is also developed 
with dwelling houses.  Currently Erf 21 obtains access across the application 
property, whilst the adjacent Erf 61 obtains access directly off Marine Drive, but the 
internal access traverses the lateral- and rear boundaries of the application property.  
It also appears from the arial photography that the dwelling on Erf 61 encroach onto 
the application property.  The Title Deed and diagram of the application property 
does not indicate that a right of way had been registered in favour of the aforesaid 
properties.  The encroachments onto the application property are considered a civil 
matter to be resolved between the respective property owners but will be further 
discussed in the evaluation. 

 
Council adopted the Danger Point Precinct Plan on 3 December 2014.  The 
aforesaid provides a Policy Framework providing for limited densification.  The 
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property owner, Nungu Trading 174 (Pty) Ltd, in accordance with the provisions of 
the Danger Point Precinct Plan proposes the following: 

 
❖ four (4) 600m² Residential Zone 1: Single Residential erven within the 150m 

development area; 
❖ remainder Open Space Zone 3: Private Open Space; 
❖ a 9 713m² portion of the Private Open Space portion to be set aside for a future 

nature reserve; 
❖ a 20m development setback from Marine Drive (street boundary); 
❖ 5m rear- and lateral building lines (remainder portion); 
❖ 2m building lines from the respective cadastral boundaries (Single Residential 

erven); 
❖ refuse area of 5m² at the access; 
❖ access from Marine Drive leading via a 5m right of way servitude to the proposed 

erven, and 
❖ the property will be managed by a Homeowners’ Association (HOA). 

 
The application therefore comprises the following: 

 
Removal of restrictive title deed conditions C.(b) and C.(d) as contained in Title Deed 
T16547/2005. 

 
In addition to the above, the application entails rezoning from Residential Zone 1: 
Single Residential (SR1) to Subdivisional Area Zone (SA), subdivision in four (4) 
Single Residential erven measuring 600m² each and a remainder Open Space Zone 
3: Private Open Space.  Application is also made for a departure in order to relax the 
4m street building line applicable to each single residential erf to 2m from the internal 
access road.  Access to the individual erven will be secured from Marine Drive by 
means of a right of way servitude. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The applicant’s motivation (refer to Annexure B) is summarised as follows: 

 
❖ The proposed development is consistent with the development parameters 

contained as per sub-precinct policies 3. and 4. 
❖ The motivation for the removal of restrictions application are as follows: 

 
(a) Financial or other value of the rights in terms of the restrictive condition 

enjoyed by a person or entity, irrespective of whether these rights are 
personal or vest in the person as the owner of a dominant tenement 

 
No financial or other value of the rights in terms of the restrictive conditions 
enjoyed by the owner, are evident 

 
(b) Personal benefits which accrue to the holder of rights in terms of the 

restrictive condition 
 

No material personal benefit to accrue to the holder of the rights in terms of 
the restrictive conditions are evident.  With the restrictive condition being 
upheld, even less development will occur on the application area. 
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(c) Personal benefits which will accrue to the person seeking the removal of the 
restrictive condition 

 
The proposal will enable four (4) dwelling units with associated outbuildings 
to be developed, resulting in an increase in property value.  Each owner will 
enjoy a tranquil lifestyle and will be able to exercise their individual rights on 
the property 

 
(d) The social benefit of the restrictive condition remaining in place in its 

existing form 
 

There is no material benefit evident in the restrictive condition remaining in 
place 

 
(e) The social benefit of the removal or amendment of the restrictive conditions  

 
The social benefits are increased security and property values, support of 
existing businesses and creation of new eco friendly tourist facilities, thus 
sustaining and creating employment opportunities 

 
(f) Will the removal, suspension or amendment of the restrictive conditions 

completely remove all rights enjoyed by the beneficiary or only some of 
those rights 

 
Only the one (1) dwelling unit restriction and building line restrictions will be 
removed. 

 
❖ The development will be subject to more restrictive building lines than the title 

deed building lines being removed. 
❖ The rezoning proposal is aligned with the requirements of the Danger Point 

Precinct Plan. 
❖ The proposal will facilitate the development of four (4) single residential erven of 

600m² each, a servitude access and remainder Private Open Space. 
❖ The communal areas (Private Open Space portion) will be managed by an HOA 

in accordance with an Environmental Management Plan (EMP). 
❖ The HOA will also accept responsibility for the maintenance of engineering 

services of the development. 
❖ Less than 11% of the property (servitude access included) will be developed for 

residential purposes. 
❖ The largest portion of the property will constitute Open Space Zone 3: Private 

Open Space, whilst the portion thereof beyond the 150m development line is 
foreseen to be incorporated within a private nature reserve. 

❖ The proposed development will not adversely impact on the character of the 
area and preserve the natural scenic beauty of the area due to its low density. 

❖ Building design and siting guidelines will ensure the residential buildings 
preserve the visual integrity of the environment and sit “in” rather than “on” the 
landscape. 

❖ New development in the area will support existing tourist facilities and may 
result in new eco-friendly tourist facilities being created. 

❖ The property is above the high-water mark and outside the coastal 
management line.  The proposed development will therefore not have any 
implications in terms of ICMA. 

3



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2021 

 
 

❖ The proposed development does not comprise listed activities in terms of 
NEMA. 

❖ The Notice of Intent to Development (NID) had been submitted in terms of the 
National Heritage Resources Act and will not have any impact outside the 
Coastal Protection Zone. 

❖ The proposed single storey dwellings will blend in with the landscape. 
❖ The application is consistent with the planning principles in terms of LUPA and 

SPLUMA. 
❖ The application is consistent with the applicable spatial planning and policy 

documents (SDF 2020, Danger Point Precinct Plan, 2016). 
 

5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 15 July 2020 21 August 2020 

Gazette Yes 17 July 2020 21 August 2020 

Notices Yes 15 July 2020 21 August 2020 

Notices Yes 18 February 2021 23 March 2021 

Ward councillor Yes 14 July 2020 21 August 2020 

Total comments Ten (10) received (2 late objections)  

Total letters of support Five (5) 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Services 15/07/2020 No objection. 

Telkom 15/07/2020 Annexure G. 

Waste Management 21/07/2020 No objection. 
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Eskom 29/07/2020 Annexure H. 

Health 21/08/2020 

Existing and new/proposed 
developments to comply with 
all relevant health legislation 
and requirements in terms of 
certification and compliance. 

Environmental Section 28/08/2020 No objection. 

Building Department 01/09/2020 No objection. 

Department of Transport and 
Public Works 

09/10/2020 Annexure I. 

Engineering Services 19/11/2020 Annexure J. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Four (4) letters of objection were received from Michelle Ritter da Silva, Carina 
Kruger & Johan Koen, Birkenhead Conservancy and the Western Cape Department 
of Transport.  Two (2) late objections were received after the closing date for 
objections from Messrs Futureplan Town- and Regional Planners on behalf of the 
Vimarg Trust (owner of Erf 21, Birkenhead) and C Steyn (the owner of Erf 37, 
Birkenhead). 

 
Five (5) letters of support were received from Professor de Villiers (owner of Erf 1, 
Birkenhead), MLS de Kock (owner of Erf 2, Birkenhead), A & R de Klerk, (owners of 
Erf 4, Birkenhead), T van Wyk (owner of Erf 29, Birkenhead) and AM Schrecker on 
behalf of HS Schrecker (owner of Erf 35, Birkenhead,). 

 
The objection letters and letters of support is attached as Annexure E.  The 
applicant’s comment is attached as per Annexure F.  The main grounds of objection 
are summarised as follows: 

 
❖ BIRKENHEAD CONSERVANCY (BC) 

 
1. Point of objection 

 
The Danger Point Precinct Plan limits development to 1 dwelling unit per full 
hectare, therefore a maximum of 3 dwelling units. 

 
Response from applicant 

 
The final Danger Point Precinct Plan, 2014 accepted and approved by the 
Municipality states: “Owners who wish to develop their properties may apply for an 
increase in density to a maximum of one (1) dwelling unit per hectare rounded up to 
the next hectare, i.e. 3,01 hectares will be calculated as 4 hectares.”  Therefore, 
according to the relevant final approved policy, four (4) dwellings are allowed on 
Erf 22 with an extent of 3,016 ha.  The principle had been discussed and agreed by 
the Municipality prior to the submission of the application. 
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Response from Town Planner 
 

The proposal is consistent with the provisions of the Danger Point Precinct Plan 
adopted by Council on 3 December 2014 as elaborated upon in the applicant’s 
comment above. 

 
2. Point of objection 

 
BC insists that the remainder be rezoned to Open Space Zone 3 without the 
option for current of future owners to later develop and or subdivide. 

 
Response from applicant 

 
The applicant is of the opinion that the point of objection has no relevance on the 
application and should be ignored. 

 
Response from Town Planners 

 
The applicant’s comment is noted. 

 
The Municipality cannot prohibit any further applications. 

 
The current application provides for rezoning of the remainder to Open Space Zone 3 
as per the objector’s comment.  A condition will be imposed in the approval 
conditions that the use of the Open Space Zone 3 portion is limited to open space 
purposes only whilst the use of the portion beyond the 150m development line be 
limited to conservation use as defined in the Overstrand Land Use Scheme, 2020. 

 
3. Point of objection 

 
A 2m street building line should not be necessary should the development only 
entail three dwelling units. 

 
Response from applicant’s comment 

 
The Danger Point Precinct Plan, 2016 already requires a 20m setback area from the 
street (Marine Drive) within which vegetation will be protected to ensure the 
conservation of the visual integrity and natural, scenic character of the area.  
Therefore, relaxation of the 4m street building line on each proposed subdivided 
single residential erf, will have no negative impact on the environment.  The building 
line relaxation will provide more building space as well as more positioning options 
on the single residential erf. 

 
Response from Town Planner 

 
The applicant’s comment is noted and agreed with. 

 
4. Point of objection 

 
BC questions the statement that the Integrated Coastal Management Act, 2008 
(as amended, 2014) is not applicable as the application area is not within 100m 
from the high-water mark. 
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Response from applicant 
 

The Assistant Environmental Officer from the Overstrand Municipal Environmental 
Management Division confirmed the following in an e-mail dated 1 November 2018 
(attached as Annexure C): “The property outside high water mark, coastal 
management line and risk line therefore it will not have any impact on the NEMA 
Regulations amended in 2014.” 

 
Response from Town Planner 

 
The competent authority confirmed in writing that the proposed development does 
not trigger NEMA and that the property is situated more than 100m from the high-
water mark. 

 
5. Point of objection 

 
BC conservancy questions whether the waterpipe north of the application area 
is generally available since it was privately bought and paid for by I&J? 

 
Response from applicant 

 
The availability of the waterpipe as addressed in the services report was confirmed 
with the municipal engineer.  The point of objection should therefore be omitted as 
irrelevant to the subject application.  The objector should take this up with the 
Municipal Engineering Department for further clarification. 

 
Response from Town Planner 

 
The Engineering Services Department confirmed that municipal water is available. 

 
6. Point of objection 

 
BC is not in favour of the amendment of the restrictive title condition limiting 
development to one dwelling with outbuildings through which the same rights 
in terms of permitted outbuildings will be conferred to each of the subdivided 
portions. 

 
Response from applicant 

 
The number of outbuildings could be mitigated in terms of conditions of approval. 

 
Response from Town Planner 

 
The applicant’s comment is noted and will be addressed in the approval conditions.  
The Land Use Scheme stipulates that outbuildings be subservient to the primary 
dwelling on a property and be used in connection with the applicable primary rights.  
Further, in terms of Policy 4 (v) of the Danger Point Precinct Plan bulk is limited to 
250m² in total, including outbuildings.  Therefore, given the area of the application 
property, the applicable building lines and development set back being achieved, the 
opinion is held that the proposal will not detract from the character of the area.  This 
point of objection will be further addressed in the evaluation below. 
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❖ C KRUGER AND J KOEN 
 

1. Point of objection 
 

The objectors are of the opinion that the proposed rezoning and subdivision as 
well as the proposed density is not in accordance with the Danger Point 
Precinct Plan. 

 
Response from applicant 

 
The proposal complies with Policy 3 (iv) stating as follows: “Additional dwellings 
constructed on the parent properties in line with the proposed increased density 
policy may be alienated by subdivision or sectional title.”  The Municipality 
furthermore confirmed that the application should be for rezoning and subdivision 
into five (5) erven, with four (4) erven for residential dwellings and one (1) erf for 
Private Open Space. 

 
In addition, Policy 1 (i) pertaining to density stipulates the following: “owners who 
wish to development their properties may apply for an increase in density to a 
maximum of one dwelling unit per hectare rounded up to the next hectare, i.e. 3,01 
hectares will be calculated as 4 hectares.” 

 
Response from Town Planner 

 
The applicant’s comment is noted and agreed with and demonstrates that the 
proposed density, rezoning and subdivision applications are consistent with the 
Danger Point Precinct Plan as adopted by the Municipality. 

 
2. Point of objection 

 
There is no municipal water supply. 

 
Response from applicant 

 
The internal reticulation system will be connected via a servitude over Erf 61, 
Birkenhead to the existing municipal supply which has sufficient capacity to connect 
the development. 

 
Response from Town Planner 

 
The Engineering Services Department confirmed that municipal water is available. 

 
3. Point of objection 

 
The management of sewage is stated as a concern. 

 
Response from applicant 

 
Sewage reticulation will be dealt with by a package plant. 
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Response from Town Planner 
 

The proposed development will be serviced by an internal sewerage system draining 
into a bulk conservancy tank in accordance with the comment from the Engineering 
Services. 

 
❖ M RITTER DA SILVA 

 
1. Point of objection 

 
The number of dwellings to be built is not in accordance with the Danger Point 
Precinct Plan, it should only be three units. 

 
Response from applicant 

 
Refer to the applicant’s response provided under the relevant point of objection by 
BC, confirming that the proposed density is in accordance with the Danger Point 
Precinct Plan. 

 
Response from Town Planner 

 
The proposal is consistent with the provisions of the Danger Point Precinct Plan 
adopted by Council as elaborated upon in the applicant’s comment above. 

 
2. Point of objection 

 
The Residential Zone 1 Regulations should not allow future subdivision and re-
assurance is required to that no further rezoning of the Open Space Zone 3 
area be permitted allowing additional dwelling units to be added. 

 
Response from applicant 

 
Further subdivision of residential erven or further development of the Open Space 
Zone 3 portion is irrelevant to the application under consideration and not in 
accordance with the Danger Point Precinct Plan. 

 
Response from Town Planner 

 
The applicant’s comment is noted and agreed with although it should also be borne 
in mind that the Municipality cannot prohibit or prevent the property owner to submit 
any future applications, since each application is to be considered on its individual 
planning merit. 

 
3. Point of objection 

 
Outhouses (presumably outbuildings) to remain within the boundaries of the 
Residential Zone 1 erven and not in the Open Space 3 Zone. 

 
Response from applicant 

 
The outhouses are required by law to be built within the residential erf boundaries. 
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Response from Town Planner 
 

The applicants’ comment is noted and agreed with. 
 

❖ FUTURE PLAN TOWN & REGIONAL PLANNERS ON BEHALF OF VIMARG 
TRUST 

 
1. Point of objection 

 
The owner received the registered notice that was send during the lockdown 
period only on 9 September 2020, past the due date for comments. 

 
Response from applicant’s response 

 
No comment received. 

 
Response from Town Planner 

 
Registered notices were only distributed following relaxation of the initial hard lock 
down regulations with the due date for comment on 21 August 2020.  Public 
participation commenced after confirmation was received from SAPO that postal 
services had resumed. 

 
2. Point of objection 

 
There is certain omission on the SDP, namely GPS points, no indication of the 
current access to Erf 22 or adjacent erven, no indication of the location of 
existing buildings/structures on adjacent properties making it difficult to 
assess the impact on Erf 21.  The comment primarily relates to the fact that the 
owner of Erf 21 currently obtains access across Erf 22.  The objector is thus of 
the view that the safety aspects for the owner of Erf 21 be considered. 

 
Response from applicant 

 
The applicant is of the view that this objection is not directly related to the application 
for rezoning and subdivision and that the affected owners should come to an internal 
agreement between themselves regarding vehicle access and impact of fencing, thus 
a civil solution. 

 
Response from Town Planner 

 
The objector’s property, Erf 21 abuts Marine Drive, Birkenhead.  Currently there is 
two (2) accesses to the objector’s property via the application property, the closest of 
which is not ideal from a traffic safety point of view (according to the objector). 

 
The proposed development might impact upon the current access which appears to 
be within the developable area of the subject property.  The Title Deed of the subject 
property and property diagrams does not indicate any formal right of way servitudes 
across Erf 22 in favour of the objector’s property, nor did the objector provided 
substantive evidence in this regard.  The opinion is therefore held that direct access 
to the objector’s property cannot be refused from Marine Drive, thus the objector’s 
property will not be land locked should the development proceed, and the property 
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owner construct a boundary wall or fence on the perimeter of the property.  The 
Conveyancers Certificate did not indicate the existence of servitudes impacted by the 
proposal. 

 
❖ C STEYN 

 
1. Point of objection 

 
It is suggested that the original 2013 application be looked at again for an 
overall blanket approval applicable to all owners and not one request at a time, 
which could be problematic in terms of future requests. 

 
Response from applicant 

 
The approved Danger Point Precinct Plan provides sufficient guidance for 
development as well as promoting preservation of the natural environment.  The 
opinion is held that development on a piecemeal basis permits flexibility in the 
decision-making process as each application is different and may change over time.  
Town Planning Management Structures needs to be adaptive within a framework that 
promotes balanced development and incorporates environmental conservation. 

 
Response from Town Planner 

 
The Danger Point Precinct Plan was approved by Council on 3 December 2014.  The 
precinct plan is a forward planning document providing a common spatial planning 
vision for the area but does not confer development rights onto the individual 
properties.  Therefore, in cases where property owners submit applications to 
develop their respective properties, such applications are evaluated for compliance 
with the applicable forward planning and policy documents, thereby ensuring each 
application is considered on individual planning merit in accordance with the broad 
parameters stipulated as per the Danger Point Precinct Plan.  Thus, the applicant’s 
response is agreed with. 

 
2. Point of objection 

 
The developable area on erven in Birkenhead should be restricted further, thus 
increasing the portion of land used for Open Space.  In support of three 
houses, but not the current proposal (i.e. four residential erven). 

 
Response from applicant 

 
The proposed development is fully consistent with the guidelines as per the Danger 
Point Precinct Plan and considered to strike a perfect balance between development 
and environmental conservation.  The residential plots and right of way only 
represent 11% development of the total property (excluding civil infrastructure), whilst 
the remainder consist of private open space as well as a future nature reserve. 

 
Response from Town Planner 

 
The applicant’s comment is agreed with.  It should also be noted that despite the 
upgrade in development rights as per the application, the extent of development 
proposed is less than that currently permitted in terms of scale/size and building 
footprint when compared to the current primary rights. 
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3. Point of objection 
 

Owners who were allowed business ventures should be restricted to only that 
and not be allowed any further division of property or expansion of their 
business. 

 
Response from applicant 

 
The objection is not considered relevant to the application. 

 
Town Planners response 

 
The objector is not clear about the relevance of the specific point to the proposed 
development and therefore not considered relevant to the application. 

 
❖ DEPARTMENT OF TRANSPORT AND PUBLIC WORKS 

 

• Concern is that Erven 21 and 61 currently have vehicular access across the 
application area Erf 22. 

• If Erf 22 is fenced off, the most northern boundary goes right up to the 
buildings on Erf 61 and will make access to the garage impossible. 

• There might be historical access rights which have not been exercised. 

• Applicant indicated that they have no intention to register right of way 
servitudes for the adjacent two properties. 

 
Response from applicant 

 
Objection is not directly related to the application.  A civil solution regarding access 
should be negotiated between the parties.  Therefore, the objection should be 
dismissed. 

 
Response from Town Planner 

 
The objectors did not submit proof of access rights over the application property.  
Erf 21 borders Marine Drive and is not landlocked.  Thus, objection based on traffic 
safety and impact of fencing on access should be dismissed.  Further, Erf 61 obtains 
access directly from Marine Drive and not over the application property.  A portion of 
the internal access road of Erf 61 traverse the application property on the lateral and 
rear boundary.  As such the objection from DOT should be dismissed. 

 
The letters of supported were submitted by - 

 
1. Prof de Villiers 

 
Supports the proposal since the opinion is held that the proposed development 
achieves the perfect balance with biodiversity and natural ecosystem conservation. 

 
2. MLS de Kock 

 
Supports the proposed development since the opinion is held that the development 
will achieve an acceptable density to support amongst others improved security in 
the area. 
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3. A de Klerk 
 

Birkenhead is in stagnation for a long time thus, densification is considered crucial to 
improve security in the area. 

 
4. T van Wyk 

 
Proposed development is supported on the basis that it will promote upliftment of 
Birkenhead. 

 
5. AM Schrecker 

 
1. Point of comment 

 
Comments submitted on behalf of his spouse, HSS Schrecker, the registered 
owner of Erf 35 Birkenhead.  The comments are not considered a formal 
objection but enquires how firefighting will take place with reference to access 
to the open space portion as well as the applicable building lines (i.e. 20m, 2m 
etc). 

 
Response from applicant 

 
With reference to firefighting provision is made for a 5m building line along the 
eastern and western lateral boundaries which will be utilised for access of 
emergency vehicles.   

 
Response from Town Planner 

 
The applicant’s comment is noted and agreed with. 

 
2. Point of comment 

 
The applicable building lines (i.e. 20m vs 2m) are questioned. 

 
Response from applicant 

 
The building lines referred to are based on the Overstrand Land Use Scheme, 2020 
as well as the building lines as per the Danger Point Precinct Plan.  A departure is 
applied for the street building lines from 4m to 2m and will be dealt with via the Site 
Development Plan. 

 
Response from Town Planner 

 
The applicant’s comment is noted and agreed with.  The development proposal 
provides for a remainder Private Open Space within which four (4) single residential 
erven is proposed.  As such the following development parameters as illustrated on 
the attached Site Development Plan (as per Annexure C) applies: 

 
i) the residential erven will be set back 20m from the street boundary of Erf 22; 
ii) 5m lateral- and rear building lines are applicable. 
iii) residential erven will have 2m street-, lateral- and rear building lines, calculated 

from the communal boundary between the communal erf boundaries abutting 
the respective Private Open Space portions.  
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iv) the residential erven are situated within the 150m developable area. 
 

8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

Refer to paragraph 7 above. 
 

9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 
objections/and response thereon) 

 
Refer to paragraph 7 above.  

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application: 

 
Spatial Justice 
The proposal will not perpetuate past spatial imbalances and provide access to 
housing opportunities. 

 
Spatial sustainability 
The property is situated within the urban edge.  The proposal will not impact on 
agricultural land or unacceptably impact on the natural environment.  
Development is contained towards the south of the property, leaving a private 
open space remainder with a portion to be transferred in future for nature 
conservation purposes. 

 
Efficiency 
The proposal whereby the residential erven are clustered together will ensure 
optimal and efficient utilisation of the property. 

 
Spatial Resilience 
The proposal is consistent with the applicable strategic policy documents, 
which adheres to the principle of spatial resilience. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
 

10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 
Use Planning Act, 2014 (Act 3 of 2014) 

 
Same as Point 10.2 above. 
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10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The proposed development is consistent with the provisions of the SDF and 
Danger Point Precinct Plan.   

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The proposed development will be self sufficient with reference to electricity 
utilising an off-grid system.  Sewage disposal will occur via an internal network 
into a bulk conservancy tank, whilst the development will connect to municipal 
water.  The development is supported by the Engineering Services Department 
on the basis of availability and capacity of relevant services, subject to 
conditions, including the payment of a bulk development contribution levy.  

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
The proposed development does not trigger the provisions of NEMA, ICMA or 
the National Heritage Resources Act. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The proposal provides for four (4) single residential erven situated within a 
Private Open Space remainder.  The residential erven will be limited to two (2) 
storeys, a maximum floorspace of 250m² including outbuildings, whilst limited to 
a coverage of 50%.  The proposed development comprises a more 
restrictive/limited development compared to the current primary rights in terms 
of building lines applicable to the remainder of the property, as well as 
coverage (50% of the original property) and height.  The proposed single 
residential erven situated within the Private Open Space outside the 20m 
development setback will have 2m lateral building lines. 

 
10.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

The Title Deed restricts development on the subject property to residential 
purposes, the construction of one (1) dwelling house with associated 
outbuildings, 4,72m street-, 1,57m lateral- and 2m rear building lines and 
coverage of 50% permitted in terms of the Zoning Scheme.  Thus, the Title 
Deed theoretically permits a total building footprint of 15 000m² once primary 
rights are fully exercised, subject to amongst others an 8m height restriction. 

 
The application entails the removal of restrictive title conditions C.(b) and C.(d) 
in terms of Title Deed T16547/2005, namely: 

 
“(b) That only One dwelling together with such outbuildings as are ordinarily 

required to be used therewith be erected on this erf; 
(d) That no building or structure or any portion thereof, except boundary walls 

and fences shall be erected nearer than 15 feet to the street line which 
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forms a boundary of this erf.  No such building or structure shall be 
situated within 5 feet of the lateral boundary common to any adjoining erf.” 

 
The proposed development, although an upgrade of rights will occur in terms of 
four (4) primary dwelling units, will be more restrictive and have less impact on 
the character of the area, including the natural environment since development 
will be limited to 50% coverage of each 600m² erf with the total floor area of 
buildings (including) outbuildings be limited 1000m² (250m² per erf) and a two-
storey height restriction. 

 
The financial or other value of the rights 

 
The Title Deed stipulates that the property may only be utilised for residential 
purposes and has a more restrictive street building line than the Zoning 
Scheme.  The removal of the condition relating to one (1) dwelling only will 
have a beneficial financial impact for the property owner as well as property 
owners in Birkenhead through increased property value as the proposal will 
facilitate densification in accordance with the Danger Point Precinct Plan. 

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
The original holder of rights became null and void when the Municipality took 
over its functions.  The Municipality will gain no personal benefit with the 
removal of the restrictions, whilst property owners in Birkenhead will benefit 
through increased property value and improved security. 

 
The personal benefit for the property owner is that the proposal will enable four 
(4) dwelling units with associated outbuildings to be developed, resulting in an 
increase in property value.  Each owner will enjoy a tranquil lifestyle and will be 
able to exercise their individual rights on the property. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed/amended 

 
There will be no social benefit for the retention of the restrictive conditions. 

 
The social benefit of the removal will be that enhanced development rights is 
considered to turn around the stagnating Birkenhead Township through 
additional investment/development in increased property values and security, 
whilst also supporting existing businesses/tourist facilities and employment 
opportunities 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
The application only removes title deed conditions C.(b) and C.(d) contained in 
Title Deed T/16547/2005.  

 
11. THE DESIRABILITY OF THE PROPOSAL 

 
The Township of Birkenhead had been established in the 1930’s as town subject to 
conditions of establishment that has been carried over into the Title Deeds and 
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registered in favour of all owners within the township.  Birkenhead to date remain 
primarily undeveloped, save for a few dwelling houses, most of which is not 
permanently occupied, as well as a restaurant/tourist facility.  The area is subject to 
poaching with poachers traversing private properties, thus safety and security is a 
concern in the area. 

 
The application area forms part of a sensitive coastal environment of outstanding 
natural beauty with potential for biodiversity conservation/recreational corridor with 
limited off grind development with minimal impact on the natural environment.  The 
proposed development is fully consistent with the provisions of the SDF and Danger 
Point Precinct Plan as adopted by Council.  From a strategic point of view, the 
proposed development strikes a balance between development and protection of 
natural environment and will enhance the character of the area (i.e. additional 
inhabitants, capital investment resulting in improved rates and security) thus also 
beneficial for the town of Birkenhead, including the greater Gansbaai region. 

 
The application for removal of restrictive title conditions to permit densification is 
considered desirable as per the evaluation in paragraph 10.9 above. 

 
Although the proposal will result in densification, i.e. three (3) additional single 
residential erven with four (4) dwellings in total, the combined development footprint 
and height will be more restricted compared to the existing primary rights in terms of 
building lines, total floor space and permitted height of buildings and structures.  The 
opinion is therefore held that the proposal will have visually less impact upon the 
character of the area opposed to the extent of development permitted under the 
current primary rights whilst at the same time facilitates much needed investment in 
the area. 

 
The proposed development provides for the residential erven to be set in a 
remainder Private Open Space, which will be managed by a HOA in accordance with 
approval conditions that amongst others requires a maintenance management plan.  
The proposal also permits a further portion of the Private Open Space to be included 
in a future nature reserve which is part of the long-term strategic vision for the area.  
The proposed development is therefore considered to strike the perfect balance 
between the built environment, whilst also protecting the natural environment.  
Furthermore, the proposal will make use off-grid sustainable energy sources, whilst 
the development and maintenance of the property will occur in accordance with the 
Environmental Management Plan (EMP).  The HOA will be responsible to ensure 
development and management of the property in accordance with the EMP. 

 
The development is supported from an engineering services’ point of view subject to 
compliance with conditions of approval, amongst others payment of a bulk services 
levy. 

 
The proposed departure of the 4m internal street building line is not considered to 
detract from the character of the area or vested rights of adjoining property owners. 

 
The subject property will be accessed from Marine Drive in a location approved by 
the District Road Engineer.  The internal access will comprise a servitude road.   

 
The District Roads Engineer is concerned about the fact that Erven 21 and 61 obtain 
access over the application property and if fenced off might prevent access to the 
garage on Erf 61, whilst there might be historical access rights currently not 
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exercised.  As such a formal objection was submitted in terms of LUPA.  It should be 
noted that Erf 21 abuts Marine Drive and has access to a public road in terms of the 
township establishment.  The application property does not contain any servitudes 
providing access to Erven 21 and 61 as confirmed by the conveyancer’s certificate.  
Erf 61 has an existing access from Marine Drive and is not land locked.  The access 
to the garage in question is part of an illegal structure encroaching into the 
application property as such, the matter is considered a civil matter between the 
respective property owners. 

 
The view is held that an objection based on access to the adjoining properties cannot 
be sustained and should be dismissed.  The Department of Transport will be notified 
of the outcome of the application and be shown on their right of appeal. 

 
The proposed development does not trigger NEMA or the provisions of the 
Integrated Coastal Management Act. 

 
Having had regard to the applicant’s motivation as well as the evaluation above, the 
proposed development will not detract from the character of the area, the visual 
amenity of the area or residential amenity/vested rights of adjoining property owners.  
The proposed investment in the property will facilitate a development that is 
consistent with the spatial planning vision and carry capacity of the property and 
considered beneficial for the town of Birkenhead as a whole.  The proposal is 
therefore considered desirable. 

 
12. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2015 (By-Law) for removal of 
restrictive title conditions C(b) and C(d) in Title Deed T/16547/2005, be 
approved in terms of the provisions of Section 61 of the By-Law; 

  
2. that the application in terms of Section 16(2)(a) of the By-Law for rezoning from 

Residential Zone: Single Residential (SR1) to Subdivisional Area, be approved 
in terms of the provisions of Section 61 of the By-Law; 

  
3. that the application for subdivision in terms of Section 16(2)(d) of the By-Law in 

four Residential Zone 1: Single Residential (SR1) erven of 600m² each and a 
Remainder Open Space Zone 3: Private Open Space (OS3), be approved in 
terms of the provisions of Section 61 of the By-Law; 

  
4. that the application for departure in terms of Section 16(2)(b) of the By-Law in 

order to relax the 4m street building line applicable to the Residential Zone 1 
erven to 2m, be approved in terms of the provisions of Section 61 of the By-
Law, 

  
5. that the approvals in paragraphs 1. to 4. above be subject to the following 

conditions: 
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 (a) that a Homeowners’ Association (HOA) be established prior to the transfer 

of the first erf; 
   
 (b) that the constitution of the HOA be submitted for municipal approval, which 

constitution must provide for the development, upkeep and maintenance of 
the property in accordance with an approved Environmental Management 
Plan and Architecural Guidelines; 

   
 (c) that Architectural Guidelines be submitted for municipal approval prior to 

submission of building plans demonstrating compliance with the Danger 
Point Precint Plan, and amongst others limit development to two-storeys 
and a maximum floor space of 250m²; 

   
 (d) that the conditions in the Services Report (attached as Annexure J), be 

complied with; 
   
 (e) that applicable rates and service tariffs, as determined by the annual 

budget be made applicable, which tariffs are automatically adjusted in 
terms of the annual budget; 

   
 (f) that the use of the remainder Open Space Zone 3 portion beyond the 

150m development line be limited to conservation use as per the 
Overstrand Land Use Scheme, 2020; 

   
 (g) that an Environmental Management Plan be submitted for municipal 

approval prior to commencement of the development.  The EMP shall 
address both construction and operational phases of the development, 
including rehabilitation, and 

   
 (h) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation. 
   
6. that the applicant and persons who commented be notified of their right of 

appeal in terms of Section 78 of the Overstrand Municipality By-Law on Land 
Use Planning, 2015 with regard to the above conditions of approval. 

 
13. REASONS FOR RECOMMENDATION 

 
❖ The application has followed due procedure. 
❖ The development is consistent with the applicable strategic policy documents. 
❖ The development is consistent with the planning principles. 
❖ The development does not detract from the character of the surrounding area. 
❖ The development does not unacceptably detract from the vested rights of 

adjoining property owners 
 

14. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D:  Title Deed  
Annexure E: Objection received 
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Annexure F: Comment from applicant 
Annexure G: Comment: Telkom 
Annexure H: Comment: Eskom 
Annexure I: Department of Transport and Public Works 
Annexure J: Services Report 

 
SIGNATURE 
 

REGISTERED PLANNER 
 

Name:   SW VAN DER MERWE 
 

SACPLAN Reg No:   A/1850/2014 
 

Signature:  ___________________ 
 

Date:   ___________________ 
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