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4.3 
ERVEN 107, 109 AND 110, VAN DYK- & GEELBEK STREETS, VAN DYKSBAAI 
(KLEINBAAI), OVERSTRAND MUNICIPAL AREA: APPLICATION FOR REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITIONS, REZONING, CONSOLIDATION, CONSENT 
USE AND DEPARTURE: MESSRS WRAP CONSULTANCY ON BEHALF OF EXACT 
AFRICA PROJECT MANAGEMENT 
 
107, 109 & 110 GKB (2828/2018) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
20 August 2020 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 14 December 2018 from Messrs WRAP 
Consultancy on behalf of Exact Africa Project Management applicable to Erven 107, 
109 and 110, van Dyksbaai in terms of the Overstrand By-Law on Municipal Land 
Use Planning, 2015 (By-Law) for the following: 

 
 removal of restrictive title deed conditions 1.C.6, 1.C.7(a), 1.C.7(b), 1.C.7(c), 

1.C.8(a), 1.C8(b), 1.C.8(c), 1.C.9 & 1.C.10 contained in Title Deed T53947/2005 
applicable to Erf 107 van Dyksbaai, as well as title deed conditions D.1, D.2, D.3, 
D.4 & D.5 contained in Title Deed T44460/2013 applicable to Erf 109, van 
Dyksbaai in terms of Section 16(2)(f) of the By-Law; 

 rezoning of Erf 109, van Dyksbaai from Authority Zone: Authority Usage (AZ) to 
Business Zone 3: Local Business (B3) in terms of Section 16(2)(a) of the By-Law: 

 consolidation of Erven 107, 109 and 110, van Dyksbaai to create a consolidated 
property measuring 5790m² in terms of Section 16(2)(e) of the By-Law; 

 consent use to accommodate a business premises and residential building in 
terms of Section 16(2)(o) of the By-Law, and 

 departure in terms of Section 16(2)(b) of the By-Law for the following: 
- relaxation from the southern lateral building line from 3m to 0m to 

accommodate an existing store room; 
- relaxation of the north-eastern lateral building from 3m to 1,9m to accommodate 

guest room 2; 
- relaxation of the south-western lateral building line from 3m to 0,3m to 

accommodate guest room 3; 
- relaxation of the south-eastern lateral building line from 3m to 2m to 

accommodate the existing office, and  
- departure of the 8,5m height restriction to 10,5m to accommodate a proposed 

new building on the consolidated property.   
 

A Locality Plan of the property concerned is attached as Annexure A, the Motivation 
Report from the applicant in support of the application is attached as Annexure B and 
the Site Development Plan (SDP) is attached as Annexure C.  Title Deeds 
T53948/2005 and T44460/2013 are attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 
 

Erven 107 and 110, van Dyksbaai is zoned for Business Zone 3: Local Business 
purposes.  Following rezoning to Business Zone 3 with consent to conduct a tourism 
business in terms of the former Gansbaai Zoning Scheme, 2003 the applicant 
acquired Erf 109, Van Dyksbaai via a successful tender from the Municipality 
imposing development restrictions upon the property owner in terms of the tender, 
Deed of Sale and Title Deed.  The applicant did not commence with development 
within the applicable period and as such the business zoning lapsed.  Erf 109 is 
therefore zoned for Authority Zone: Authority Usage. 

 
Erven 107, 109 and 110, Van Dyksbaai, hereafter referred to as the property, are 
currently being used for business purposes and developed as follows: 

 
(i) Erf 110 is developed with a commercial building housing the Great White 

Restaurant, a curio shop and offices within the main building.  Containers 
were also illegally placed on the parking area and converted into offices. 

 
(ii) Erf 107 contains an informal parking area not in accordance with the 

approved building plans and unauthorised buildings and structures 
encroaching the property boundaries with Erven 109 and 110. 

 
(iii) Erf 109 also contains unauthorised buildings and structures encroaching the 

property boundary onto Erf 110 and an unauthorised informal parking area. 
 

This application is intended to ensure that the consolidated erf obtain the same 
development rights under the Overstrand Integrated Zoning Scheme Regulations as 
intended in the original town planning approval in terms of the definition of tourism 
business and to legalize the unauthorized development on the consolidated property. 

 
The proposed rezoning of Erf 109, van Dyksbaai and subsequent consolidation with 
Erven 107 and 110, Van Dyksbaai would create a consolidated property of 5970m² in 
extent, zoned for Business Zone 3: Local Business purposes.  The application also 
comprises an application for consent use (business premises and residential 
buildings), departure of the 8,5m height restriction to 10,5m and departures to 
accommodate the existing storage building and guest rooms due to the more 
restrictive lateral building line of the proposed zoning, as well as a departure of the 
lateral building line in order to accommodate the unauthorised office building. 

 
In addition, to the aforesaid, the application also entails removal of restrictive title 
conditions applicable to Erven 107 and 109 as set out below, namely: 

 
Erf 107, Van Dyksbaai, T53947/2005 

 
Condition 1.C.6 

 
“Hierdie erf mag alleenlik gebruik word om ‘n gebou bestaande uit winkels en 
sakepersele, met die reg om bo die grondverdieping voorsiening te maak vir 
woonakkommodasie, of enige ander geboue wat die Administrateurs van tyd tot tyd 
na oorleg met die die Dorpekommissie en die plaaslike owerheid goedkeur, daarop 
op te rig, met dien verstande dat indien die erf in die gebied van ‘n 
dorpsaanlegskema ingesluit is die plaaslike owerheid enige ander gebruike wat deur 
die skema toegelaat word kan toelaat onderworpe aan die voorwaardes en 
beperkings wat in die skema bepaal word. 
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Condition 1.C.7 
 

“Behalwe met die voorafverkreë toestemming van die Administrateur: 
 

Condition 1.C.7(a) 
 

Mag geen gebou of struktuur of enige gedeelte daarvan bo die grondverdieping 
nader as vyf meter of helfte van die hoogte van ‘n gebou, watter ookal die meeste is, 
van die sy- of agtergrens van die erf opgerig word nie, met dien verstande dat 
daardie deel van die sygrens wat binne ‘n afstand van dertien meter gemeet vanaf ‘n 
straatgrens geleë is, van hierdie voorskrif uitgesluit is. 

 
Condition 1.C.7(b) 

 
Mag nie meer as 80% van die oppervlakte van hierdie erf bebou word nie, met dien 
verstande dat enige verdieping wat geheel en al of gedeeltelik vir woondoeleindes 
gebruik word nie ‘n totale vloeroppervlakte van meer as die helfte van die oppervlak 
van die erf mag hê nie. 

 
Condition 1.C.7(c) 

 
Moet die ontwerp en uiterlike voorkoms van die fasade van enige gebou wat op 
hierdie erf opgerig word, in ooreenstemming wees met die veranderskap en 
kroonlyslyne wat die plaaslike owerheid voorskryf en die material wat die voorkant 
daarvan gebruik word, moet voldoen aan die standaarde wat die plaaslike owerheid 
voorskryf. 

 
Conditions 1.C.8 

 
Geen woonakkommodasie mag op hierdie erf voorsien word nie, tensy voorsiening 
tot genoeë van die plaaslike owerheid gelyktydig gemaak word vir ‘n parkeergebied 
om minstens een motorkar vir elke woonstel of in die geval van ander 
woonakkommodasie vir elke twee slaapkamers in die gebou, te huisves met dien 
verstande dat: 

 
Conditions 1.C.8(a) 

 
Indien genoemde parkeergebied onder die gebou geleë is hoogstens 50% van die 
omtrek daarvan afgetrek mag word. 

 
Condition 1.C8(b) 

 
Genoemde parkeergebied en die ingang en uitgang daarvan geleë is, hardgemaak 
en van ‘n oppervlak voorsien moet wees tot genoeë van die plaaslike owerheid. 

 
Condition 1.C.8(c) 

 
Indien die eienaar wanneer hy sy gebou opgerig, op die erf voorsiening maak vir 
motorhuise wat gesluit kan word die vereiste parkeergebied met een parkeerruimte 
verminder mag word vir elke motorhuis tot op ‘n maksimum van 75% van die 
oorspronklike gebied wat ingevolge die voorafgaande vereis word. 
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Conditions 1.C.9 
 

By konsolidasie van hierdie erf of enige gedeelte daarvan met enige aangrensende 
erf wat onderworpe is aan dieselfde voorwaardes as die wat hierin uiteengesit word, 
is hierdie voorwaardes op die gekonsolideerde erf van toepassing asof dit een erf is. 

 
Condition 1.C.10 

 
Ingeval hierdie erf onderverdeel word is elke onderverdeelde gedeelte, uitgesonderd 
enige gedeelte afgesny vir pad- of derglike doeleindes onderworpe aan die 
voorwaardes hierin uiteengesit asof dit die oorspronklike erf is.” 

 
Erf 109, Van Dyksbaai, T44460/2013 

 
Condition D. 

 
“SUBJECT FURTHER to the following conditions imposed by the Overstrand 
Municipality: 

 
Condition D.1 

 
The property may only be used for General Business Zone II. 

 
Condition D.2 

 
The development on the property must comply with the provisions of the Van 
Dyksbaai Zoning Scheme Regulations for Local Business Zone as promulgated in 
terms of the Land Use Planning Ordinance, No, 15 of 1985. 

 
Condition D.3 

 
Access to the property shall be from Perlemoen Street. 

 
Condition D.4 

 
The height of the buildings is limited to two storeys as defined in the applicable 
Scheme Regulations at the time of the start of the development. 

 
Condition D.5 

 
All the required parking must be provided as stipulated by the applicable Scheme 
Regulations as from date of start of the development.” 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The applicant’s motivation is summarized as follows (the Motivation Report is 
attached as Annexure B): 

 
 Removal of restrictive title conditions applicable to Erf 107, Van Dyksbaai will 

permit development of the subject property in accordance with the provisions of 
the Scheme Regulations. 

 Removal of restrictive title conditions applicable to Erf 109, Van Dyksbaai 
inserted in the title deed flows from the Deed of Sale and will ensure 
development is in keeping with the character of the area and aligns with the 
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development parameters in terms of the Overstrand Integrated Zoning Scheme 
Regulations. 

 The restrictive conditions do not have a beneficial personal or other value for the 
property owner or anyone else. 

 There is no personal benefit that will accrue to the holder of the restrictive title 
conditions. 

 The personal benefit that will accrue to the property owner will be as follows: 

 the owner will be able to run a joint enterprise on the consolidated property; 

 permit the consolidation of existing and proposed land uses, and 

 improve the viability of the commercial enterprise. 
 There is no social benefit if restrictive condition remains in place. 
 Social benefit of removal of the restrictive conditions: 

 expansion of the subject enterprise; 

 increase in property value, municipal rates and taxes that contribute to 
improved service delivery, and 

 restaurant and guestrooms will enhance intercultural interaction, thus an 
enhanced social fabric contributing to the social cohesion of van Dyksbaai. 

 The proposal is in harmony with the prevailing urban form/fabric. 
 The development complies with the Scheme Regulations and where applicable 

departure was applied for. 
 Municipal services are available. 
 Access/egress is obtained from existing roads (Geelbek- and Perlemoen 

Streets). 
 Development will have a positive economic impact and creates many 

employment opportunities. 
 The land uses on the property attracting tourists from all over the world, 

enhancing the image of Van Dyksbaai which is a positive social impact in area. 
 The property owner heavily invested in the development of the property that also 

contributes to the enhancement of the built environment. 
 Low key non disruptive commercial uses on the property are in harmony with the 

surrounding residential land uses and do not constitute a deprivation of land use 
rights for adjoining owners. 

 The development will not negatively impact on the health, safety and wellbeing of 
the local community. 

 There will be no heritage impact. 
 The development impact could be mitigated with the imposition of conditions of 

approval. 
 The development is consistent with the PSDF, SDF, OMGMS, van Dyksbaai 

(Kleinbaai) Nodal Development Framework. 
 The development is consistent with the applicable planning principles in terms of 

LUPA and SPLUMA. 
 

5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 7 March 2019 12 April 2019 

Gazette Yes 8 March 2019 12 April 2019 

Notices Yes 8 March 2019 12 April 2019 

Ward councillor Yes 7 March 2019 12 April 2020 
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Total comments ONE (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Heritage Western Cape 19/02/2019 Annexure G. 

Waste Management 18/03/2019 

The provisions for refuse 
storage needs to be in 
compliance with part U of the 
National Building Regulations 
(SANS 10400) 

Environmental Section 12/04/2019 No objection. 

Fire Department 12/04/2019 No objection. 

Engineering Services 5/06/2019 Annexure H. 

Traffic Department 2/05/2019 
Take note.  Will assist where 
needed. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Property Administration, Overstrand Municipality 

 
Comment was received from the Manager: Property Administration, Infrastructure 
and Planning Directorate which states the following: 

 
“I do not support the application for the total removal of the conditions imposed by 
the Overstrand Municipality (Condition D - Title Deed No. T44460/2013).  After our 
discussion, I can recommend the following: 

 
Condition D1. 
Only be amended to refer to the zoning that will be obtained in the application. 
Condition D2. 
Only be amended to refer to the correct Scheme Regulations. 
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Condition D3. 
Be removed as we do not register it in Title Deeds anymore (unless specifically 
requested to).  Please just ask the relevant department if they are satisfied that the 
entrance may be changed to Geelbek Street. 

 
Condition D4. 
This condition must remain in the Title Deed as contained and no relaxation will be 
supported to go higher. 

 
Condition D5. 
Be removed as this is dealt with in terms of the relevant Scheme Regulations 
already. 

 
Please, as supported by Director Müller, include in your approval a condition that 
the portion of to be consolidated property, which represents Erf 109, must be 
development within a period of 2 years from date of obtaining all the Town Planning 
approvals. 

 
Please also note the contents of the submitted tender which was sent to you.  In 
terms of the tender they committed to a specific type of development on Erf 109 - 
they must keep to this as we accepted a lower purchase price on the basis of this 
commitment.” 

 
Objections 

 
One (1) letter of objection was received from AM van Ellewee, the owner of Erf 112, 
Van Dyksbaai and a letter of comment from Messrs Bosman Smit Pretoruis Inc. on 
behalf of the Otto Family Trust, the owners of Erf 111, Van Dyksbaai, stating that 
they have no objection subject to conditions.  The letters of objection and comment 
is attached as Annexure E.  The applicant’s comment to the objection is attached as 
Annexure F. 

 
The main ground of objection/comment is the following: 

 
AM van Ellewee 

 
1. Point of objection 

 
The means of sewage disposal, currently conservancy tanks that needs to be 
emptied every other day, resulting in smells so that the objector need to close the 
windows of her property. 

 
Response from applicant 

 
The property owner will ensure sewage disposal complies with municipal 
requirements in terms of size of the sewage tank.  The applicant further states the 
Municipality is responsible for the collection and disposal of sewage and therefore 
accountable for the smells generated in the process.  Thus, the Municipality to 
provide input on measures to address the comment of the objector. 

 
Response from Town Planner 

 
Van Dyksbaai, typical of coastal towns, has not been provided with a formal sewage 
system, thus sewage is collected in a conservancy tank and disposed of by means 
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of a honey sucker.  The installation of a formal sewage system currently is not a 
priority due to huge capital costs involved.  Save for the office building, and the 
structures that encroach the property boundaries of Erven 107 and 109, the 
development relates to existing approved buildings and structures.  The Operational 
Department confirmed that sewage is collected from the property three (3) times per 
week, thus not every other day as per the objector.  Any future additions will have to 
demonstrate compliance with the National Building Regulations and municipal 
requirements pertaining to the capacity of the conservancy tank. 

 
2. Point of objection 

 
The objector questions the need for accommodation establishments in Van 
Dyksbaai, which has not been demonstrated by the applicant. 

 
Response from applicant 

 
The applicant states that the consent use for residential building not only targets the 
shark cage diving tourists on the property, but also tourists visiting Van Dyksbaai.  
Business owners expand and decrease their business in response to a changing 
market and that the applicant is of the opinion that there is a definite need. 

 
Response from Town Planner 

 
The consent use application for residential buildings relates to existing structures, 
formerly approved as office buildings.  These buildings had been converted into self-
catering units, without approved building plans and have been used for a number of 
years for self-catering purposes without any objections.  As stated by the objector 
these facilities are not exclusively related to visitors of the business activities on site, 
but directed at tourist generally visiting Kleinbaai.  The desirability of the residential 
buildings will be further elaborated upon in paragraph 12. under desirability. 

 
Messrs Bosman Smit Pretoruis Inc. on behalf of the Otto Family Trust, the 
owner of Erf 111, Van Dyksbaai: 

 
1. Point of objection 

 
The construction of a 2,5m high wall is required between Erven 110 and 111 for 
privacy purposes. 

 
Response from applicant 

 
The applicant states that the request has no bearing on the application. 

 
Response from Town Planner 

 
The applicant’s comment in this regard is not necessarily agreed with.  The office 
buildings, specifically office no. 3 was not constructed in accordance with the 
approved building plans which indicate the office to maintain a distance of 1m from 
the property boundary with the objector.  The corner of this building is situated 0,3m 
from the objectors’ property boundary.  The office buildings do not have an 
Occupation Certificate and in the meantime had been converted illegally into guest 
rooms.  Thus, increasing the height of the boundary wall may improve privacy for 
the objector.  It should however be noted that boundary walls are subject to a height 
restriction of 2,1m, which is considered adequate to retain the objectors’ privacy. 
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2. Point of objection 
 

Roof water to be canalised so that roof water does not fall directly into Erf 111, Van 
Dyksbaai. 

 
Response from applicant 

 
The applicant advised that this point of comment is a Zoning Scheme requirement 
and will be complied with. 

 
Response from Town Planner 

 
The applicant’s comment is noted and will be addressed at building plan submission 
stage to ensure storm water is received on the roof and drain onto the application 
property. 

 
3. Point of objection 

 
Implementation of stricter rules pertaining to parking in front of the trust’s property 
on red lines required. 

 
Response from applicant 

 
The SDP indicates that additional parking bays will be made available onto the 
property, thus addressing the parking concern of the objector. 

 
Response from Town Planner 

 
The applicant will be required to submit a detailed parking layout should the 
recommendation be accepted, thus ensuring that on-site parking requirements are 
being met.  The enforcement of parking in restricted areas with red lines is an 
operational matter and should be directed to the relevant user department for 
enforcement. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See paragraph 7. above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
See paragraph 7. above. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The proposed application is considered consistent in the following manner from 
a town planning perspective: 
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Spatial Justice 
Approval of the application will maintain the contribution of the subject property 
towards addressing spatial development imbalances caused by apartheid 
planning. 

 
Spatial sustainability 
Approval of the proposal will enable the operations on the subject property to 
continue to contribute to a more spatially resilient landscape. 

 
Efficiency 
The proposal will result in the optimal use of the property within existing service 
infrastructure and energy limits available. 

 
Spatial resilience 
Approval and implementation of the proposal is aligned with all the relevant 
spatial planning policies and is therefore spatially resilient. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws, including public participation.  

 
10.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.1 above. 
 

10.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The proposed rezoning is consistent with the SDF, OMGMS and Kleinbaai 
Nodal Development Framework. 

 
10.4 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.5 Impact on municipal engineering services 

 
Erf 110 is already connected to municipal services and it is not expected that 
the proposal will require upgrading of these services.  The redevelopment of 
former Erf 109 will be subject to conditions pertaining to the provision of an 
Engineering Services Report and payment of bulk contribution levies. 

 
10.6 Outcomes of investigations/applications i.t.o. other legislation 

 
The proposed rezoning does not trigger the provisions of NEMA or the National 
Heritage Resources Act. 

 
10.7 Existing and proposed zoning comparisons and considerations 

 
The development parameters applicable to Business Zone 3: Local Business 
will be applicable, should the application be supported, which amongst others 
imposes a two storey and 8,5m height restriction.  The application amongst 
other entail a departure from the height restriction from 8,5m to 10,5mm as well 
as relaxation of the 3m lateral buildings to accommodate the conversion of four 
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(4) offices into guest rooms, an office building as well as outbuildings as set out 
under paragraph 1. above. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
Erf 107, van Dyksbaai 

 
Application is made for removal of restrictive title conditions 1.C.6, 1.C.7(a), 1.C.7(b), 
1.C.7(c), 1.C.8(a), 1.C8(b), 1.C.8(c), 1.C.9 & 1.C.10 contained in Title Deed 
T53947/2005 applicable to Erf 107 van Dyksbaai. 

 
The title deed conditions inserted at the time was in response to the prevailing 
development trends and pressures prevalent at the time.  Today there are new trends 
and developments not anticipated at the time and are these conditions outdated.  The 
removal of restrictive title deed conditions will permit the use and development of the 
property in accordance with the provisions of the Scheme Regulations and due to the 
proposed consolidation is necessary to accommodate the existing and proposed 
development on the property. 

 
In view of the above being stated, the following directly relates to Section 39(5) of 
LUPA, 2014 (Act 3 of 2014): 

 
The financial or other value of the rights in terms of the restrictive condition enjoyed 
by a person or entity, irrespective of whether these rights are personal or vest in the 
person as the owner of a dominant tenement? 

 
Although the applicant states there is no financial value for the applicant or anyone 
else, the opinion is held that the removal of restrictive conditions will be financially 
beneficial for the owner as it will enable the owner to act upon the rights conferred to 
him in line with the Zoning Scheme, thus adding value to his property. 

 
The personal benefits which accrue to the holder of rights in terms of the restrictive 
condition: 

 
The Municipality gains no benefits in keeping or removing the restrictive conditions. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, suspended or 
amended: 

 
The removal of restrictive title conditions will confer the most appropriate 
development rights to the property and will increase the viability of the commercial 
enterprise permitting the owner to run a joint enterprise, see the consolidation of 
existing and proposed land uses and will also improve the viability of the enterprise. 

 
The social benefit of the restrictive condition remaining in place in its existing form 
and the social benefit of the removal, suspension or amendment of the restrictive 
condition: 

 
The social benefit will be that employment opportunities will be retained, as well as 
additional employment opportunities be created, that commercial rates and services 
charges be applicable, thereby ensuring improving service delivery.  Furthermore, the 
business attracts tourists from across the world, thereby improving intercultural 
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interaction and enhanced social fabric which contributes to social cohesion in Van 
Dyksbaai. 

 
Will the removal, suspension or amendment completely remove all rights enjoyed by 
the beneficiary or only some of those rights? 

 
Only the rights as specified above will be removed. 

 
Erf 109, van Dyksbaai 

 
Application is made for removal of restrictive title conditions D.1, D.2, D.3, D.4 & D.5 
contained in Title Deed T44460/2013 applicable to Erf 109, van Dyksbaai.  The 
aforesaid conditions follow from the tender that was awarded to the applicant at a 
lower purchase price and was incorporated in the Deed of Sale and written into the 
Title Deed.  The conditions were imposed by Overstrand Municipality as transferor of 
the property. 

 
Only the removal of condition D.5 is supported since it relates to the development at 
hand and the provision of on-site parking is catered for in the Zoning Scheme.  
Condition D.1 contradicts condition D.2.  Therefore, it is recommended that condition 
D.1 be amended to correctly refer to Business Zone 3: Local Business.  The removal 
of condition D.2 and D.4 is not supported as the conditions flows from the tender and 
Deed of Sale, but it is recommended that condition D.2 also be amended to refer to 
the correct Zoning Scheme.  The tender was awarded to the property owner at a 
lower purchase price and as such consideration should be given to the fact that the 
developer through the application does not acquire an upgrade in development rights.  
The retention of the conditions will therefore ensure the original development intent is 
enforced. 

 
In view of the above being stated, the following directly relates to Section 39(5) of 
LUPA, 2014 (Act 3 of 2014): 

 
The financial or other value of the rights in terms of the restrictive condition enjoyed 
by a person or entity, irrespective of whether these rights are personal or vest in the 
person as the owner of a dominant tenement? 

 
Although the applicant states there is no financial value for the applicant or anyone 
else, the opinion is held that the removal of restrictive conditions will be financially 
beneficial for the owner as it will enable the owner to act upon the rights conferred to 
him in line with the Zoning Scheme, thus adding value to his property.  

 
The personal benefits which accrue to the holder of rights in terms of the restrictive 
condition: 

 
Due to the acquisition of Erf 109 via tender, the applicant may not upgrade his rights 
beyond that envisioned in the tender document and carried over to the Deed of Sale 
and Title Deed.  As such, conditions directly relating to the extent of development, 
namely conditions D.2 and D.4 should be retained, whilst conditions D.1, D.2 and D.3 
(as amended) should also be retained in the public interest, thus enforcing the 
provisions of the tender in accordance with the provisions of the MFMA.  There is no 
benefit for the Municipality to retain condition D.5 relating to parking, since parking 
provisions is contained in the Zoning Scheme. 
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The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, suspended or 
amended: 

 
The removal of restrictive title conditions could potentially result in the upgrade of 
development rights beyond that envisioned in the tender and subsequently the Deed 
of Sale. 

 
The social benefit of the restrictive condition remaining in place in its existing form 
and the social benefit of the removal, suspension or amendment of the restrictive 
condition: 

 
The social benefit of the conditions to remain in place or to be amended as per the 
recommendation is to ensure the applicant do not obtain an unintended upgrade in 
development rights, thus an unfair advantage not in the public interest due to the 
conditions of tender and the Deed of Sale. 

 
Will the removal, suspension or amendment completely remove all rights enjoyed by 
the beneficiary or only some of those rights? 

 
The applicant requires the removal of all rights contained in the title deed.  In terms of 
the recommendation only condition D.5 will be removed, conditions D.1 and D.3 (as 
amended) D.2 and D.4 will be retained. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
Proposed rezoning 

 
The property is situated in the business node of Van Dyksbaai, comprising a variety 
of business uses, such as a shop, liquor store, filling station as well as guest houses 
and several tourism businesses.  The property owner runs a shark cage diving and 
whale watching tour operation with associated office infrastructure, a restaurant and 
self-catering accommodation units from the property. 

 
Following rezoning approval to Business Zone 3: Local Business with consent use to 
conduct a tourism business in terms of the former Gansbaai Zoning Scheme 
Regulations, Erf 109, part of the application property, was alienated for the 
development of a tourist interpretation centre with associated tourism business 
facilities.  The property owner did not act upon the zoning rights in the applicable 
time period.  As such the zoning lapsed.  The application for rezoning therefore 
seeks to re-establish the former rights applicable to Erf 109 to the consolidated 
property. 

 
The zoning of Erven 107 and 110, van Dyksbaai is Business Zone 3 : Local 
Business.  The proposed rezoning is in line with the applicable forward planning 
policy documents and the character of the area comprising a variety of commercial 
uses being consolidated and legalized onto a single property is not considered to 
detract from vested rights of adjoining property owners.  The proposed rezoning is 
considered desirable and supported. 
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Proposed consolidation 
 

The proposed consolidation of Erven 107, 109 and 110, Van Dyksbaai will 
consolidate the business operations of the applicant and allow the applicant to 
accommodate unauthorised encroachment of the storage and ablution facilities that 
transgress the boundaries of the aforesaid properties onto one (1) cadastral property 
with the same rights over the entire land unit.  The consolidation will also ensure 
parking requirements are being met in accordance with the provisions of the Scheme 
Regulations.  The proposed consolidation will not detract from the character of the 
area or vested rights of adjoining properties and is considered desirable. 

 
Proposed consent use (business premises and residential building) 

 
The application for consent use for business premises seeks to obtain the same 
rights over the consolidated property that was granted in respect of Erf 109 (i.e. 
consent for tourism business) due to the more restrictive Integrated Zoning Scheme 
Regulations. 

 
Tourism business in terms of the former Gansbaai Scheme Regulations, 2003 is 
defined as follows: 

 
“Tourism business facilities means the utilization of a site, and/or the buildings on the 
site for business activities, such as deemed by the council as important to encourage 
the tourism trade and seen as relevant to the tourism trade and which are related to 
the tourism trade and includes restaurants, guest houses, souvenir shops, tourist 
information centres, knickknack shops, antique shops, local artwork shops, art 
galleries, travel bureau’s tour operators, etc., but does not include in the case of tour 
operators parking facilities for buses or related tour vehicles and is subject to the 
same development rules as that of “shop” in the local business zone and in the case 
of Single Residential Zone subject to the same development rules as that of Single 
Residential Zone.” 

 
Business premises in terms of the Integrated Zoning Scheme Regulations, 2013 is 
defined as follows:   

 
“Business premises means a property from which business or services is conducted 
and includes a shop, supermarket, restaurant, sale of alcoholic beverages, plant 
nursery, offices, service trade, financial institution and building for similar uses, sale 
of any small and big items, but does not include a place of assembly, place of 
entertainment, institution, service station, motor repair garage, industry, industrial 
hive, noxious trade, risk activity, adult entertainment business, or bottle store.” 

 
The applicant states approval of consent use will ensure that land use on the 
property is in harmony with the intent of the lapsed zoning rights.  The underlined 
sections indicate the applicable rights in terms of the Integrated Zoning Scheme that 
accord with tourism business under the Gansbaai Zoning Scheme.  The applicant’s 
statement is agreed with save for supermarkets which were not included under 
tourism business.  In terms of the former Scheme a shop with a floor space of more 
than 350m² was considered a supermarket.  Thus, should the recommendation be 
accepted the consent for business premises will be limited to buildings, structures 
and land uses in accordance with the definition of a business premises contained in 
terms of the former Gansbaai Scheme Regulations, 2003. 
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The property is developed with four (4) guest rooms towards the north-eastern and 
south-western lateral property boundaries.  The guest rooms had historically been 
approved as offices.  The application for consent use (residential building) will permit 
the use of the properties’ guest rooms and not considered to detract from the 
amenity of the adjoining properties or character of the area.  They are seen as an 
extension of the business activities on site and form a natural buffer to the adjoining 
single residential properties south-east of the property and will not have a greater 
impact compared to the lawful office use.  The proposal is considered desirable, 
subject to compliance with the Building- and Fire Regulations. 

 
Proposed building line departure 

 
The Integrated Zoning Scheme introduces a more restrictive lateral building line of 
3m where it abuts Erven 66, 111 and 431, opposed to a 0m building line in terms of 
the former Gansbaai Scheme Regulations.  The conversion of the former offices to 
guest rooms (guest rooms 2 and 3) therefore triggers the departure application.  
Guest room 2 maintains 1,9m from the lateral boundary whilst guest room 3 is 
situated 0,3m from the lateral boundary.  Given the historic building line of 0m 
applicable to the property when the offices were approved, the opinion is held that 
the current use as guestroom will not have a greater impact onto the adjacent 
Erf 111, opposed to the approved utilisation for office purposes. 

 
The corner of the unauthorised office building situated south of guest room 3, 
encroach the 3m building line with 1m.  The approved and extended storage building, 
situated north-west of the Great White House encroach the 3m building line onto the 
property boundary with Erf 431.  The encroachment of the office is of such a small 
nature and not considered to negatively impact upon vested rights of adjoining 
property owners.  The storage buildings abuts the parking area of Erf 431 and are 
not considered to detract from the character of the area or vested rights of the 
property owner. 

 
Proposed departure of the height restriction 

 
The development of Erf 109, Van Dyksbaai is limited in terms of the tender, Deed of 
Sale and Title Deed to a two storey height restriction.  The aforesaid documents as 
well as the former rezoning approval limited development to Business Zone 3: Local 
Business, which zone imposes an 8,5m height restriction, limited to two storeys in 
terms of the tender, Deed of Sale and Title Deed. 

 
It should be borne in mind that the property owner acquired the property at a price 
lower than market value and cannot in the planning application process negotiate for 
an upgrade of development rights.  For this reason, the application for removal of 
restrictive title condition that limits the development to two storeys is not supported. 

 
Further, the Integrated Zoning Scheme imposes a two storey height restriction, which 
is not addressed in the application, only the relaxation of the height restriction from 
8,5m to 10,5m.  It should be noted that in addition to Hermanus, Gansbaai and 
Kleinmond has been identified as towns with the highest growth potential in the 
Overstrand area.  As such, the highest order business nodes are contained within 
these towns that also comprises Bulk Zone I areas that contain in terms of 
development parameters the least restrictions.  The surrounding towns such as De 
Kelders, Kleinbaai, Franskraal only have neighbourhood nodes where the scale and 
massing of the commercial node is more in keeping with the character of the 
surrounding single residential area in terms of its Business 3 zoning.  Having had 
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regard to the aforesaid the opinion is held that the encroachment of the height 
restriction from 8,5m to 10,5m is not in keeping with the provisions of the Scheme 
Regulations, conditions flowing from the tender in terms of the Deed of Sale and Title 
Deed, will result in a development which by reason of its bulk and massing is not in 
keeping with the character and appearance of the surrounding area and will detract 
from the visual amenity of the locality.  The departure of the height restriction is thus 
not considered desirable. 

 
Conclusion 

 
Having had regard to the evaluation above the application for rezoning, 
consolidation, and building line departures are considered desirable and supported.   

 
The application for removal of restrictive title conditions are partially supported as per 
the recommendation below, save for the removal of the two storey height restriction 
and application for departure of the height restriction from 8,5m to 10,5m, is not 
desirable and should not be supported. 

 
13. RECOMMENDATION: 

 
1. that the comments be noted; 
  
2. that, in terms of Section 16(2)(f) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2015 (By-Law) the application for the removal of 
restrictive title conditions 1.C.6, 1.C.7(a), 1.C.7(b), 1.C.7(c), 1.C.8(a), 1.C8(b), 
1.C.8(c), 1.C.9 & 1.C.10 contained in Title Deed T53947/2005 applicable to 
Erf 107 Van Dyksbaai, as well as title deed condition D.5 contained in Title Deed 
T44460/2013 applicable to Erf 109, Van Dyksbaai be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
3. that in terms of Section 16(2)(f) of the By-Law the application for the removal of 

restrictive title conditions D.1, D.2, D.3 and D.4 contained in Title Deed 
T44460/2013 applicable to Erf 109, Van Dyksbaai not be approved, subject to 
the following: 
 
that condition D.1, D.2 and D.3 be amended as follows: 
 
D.1: The property may only be used for Local Business purposes. 
 
D.2: The development on the property must comply with the provisions of the 

Gansbaai Zoning Scheme Regulations, 2003 for Local Business Zone as 
promulgated in terms of the Land Use Planning Ordinance, No. 15 of 1985. 

 
D.3: Access to the property shall be from Perlemoen- and Geelbek Streets. 
 

4. that the application in terms of Section 16(2)(a) of the By-Law for the rezoning of 
Erf 109, Van Dyksbaai from Authority Zone: Authority Usage (AZ) to Business 
Zone 3: Local Business (B3) for development of a tourist interpretation centre 
and tourism business, be approved in terms of the provisions of Section 61 of 
the By-Law; 
 

5. that the application in terms of Section 16(2)(e) for consolidation of Erven 107, 
109 & 110, Van Dyksbaai to create a consolidated property measuring 5790m², 
be approved in terms of the provisions of Section 61 of the By-Law; 
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6. that the application in terms of Section 16(2)(o) for a consent use to 

accommodate a business premises and residential building, be approved in 
terms of Section 61 of the By-Law; 

  
7. that the application in terms of Section 16(2)(b) of the By-Law, for the following 

departures: 
 

 relaxation of the southern lateral building line from 3m to 0m to 
accommodate an existing store room; 

 relaxation of the north-eastern lateral building from 3m to 1,9m to 
accommodate guest room 2; 

 relaxation of the south-western lateral building line from 3m to 0,3m to 
accommodate guest room 3, and 

 relaxation of the south-eastern lateral building line from 3m to 2m to 
accommodate the existing office,  

 
be approved in terms of the provisions of Section 61 of the By-Law; 

  
8. that the application in terms of Section 16(2)(b) of the By-Law, for departure of 

the height restriction from 8,5m to 10,5m not be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
9. that the approvals above, be subject to the following conditions: 
  
 (a) that a detailed parking layout be submitted within thirty (30) days of the 

decision date for approval by the Authorised Official, indicating on-site 
parking provision in accordance with the provisions of the Scheme 
Regulations; 

   
 (b) that the approved parking layout referred to in paragraph (a) above be 

implemented within thirty (30) days following approval thereof by the 
Authorised Official; 

   
 (c) that following consolidation the future development of the area represented 

by former Erf 109 be subject to the submission of a Site Development Plan 
(SDP) for prior approval by the Authorised Official, which SDP shall 
demonstrate that the development is in accordance with the development 
comitted in terms of the tender awarded to Exact Africa Project 
Management (Pty) Ltd which SDP shall as a minimum indicate 
access/egress, parking arrangements, sidewalk- and aesthetic treatment, 
floor and elevation plans of the proposed development); 

   
 (d) that development of that portion representing former Erf 109, Van 

Dyksbaai, must be developed within a period of two (2) years from the 
date of obtaining the relevant town planning approvals; 

   
 (e) that building plans in respect of all unauthorised buildings/structures be 

submitted within thirty (30) days following approval of the application and 
that all requirements of the Building Control and Fire Department shall be 
adhered to; 
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 (f) that the consent uses for business premises be restricted to the buildings, 

structures and land uses provided for in the definition of tourism business 
in accordance with the former Gansbaai Zoning Scheme Regulations, 
2003; 

   
 (g) that applicable rates and service tariffs, as determined by the annual 

budget be made applicable, which tariffs are automatically be adjusted in 
terms of the annual budget; 

   
 (h) that the display of advertising shall comply with the Overstrand Signage 

By-law; 
   
 (i) that all the conditions in the Services Report (attached as Annexure H), be 

complied with; 
   
 (j) that this approval does not absolve the applicant from compliance with any 

other relevant legislation;  and 
   
 (k) that all other development parameters as prescribed in the Overstrand 

Municipality Land Use Scheme, 2020 be complied with. 
   
10. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above conditional approvals. 

 
14. REASONS FOR RECOMMENDATION 

 
Reasons for approval 

 
 The proposal is consistent with the IDF, SDF, OMGMS and Kleinbaai Nodal 

Development Framework. 
 The relevant legislation was considered with the removal of the restrictive 

conditions in the Title Deed. 
 The proposal is consistent with the spatial principles as set out in SPLUMA and 

LUPA. 
 The existing unauthorised business activities, promoting tourism, economic 

development and employment opportunities will have a positive social 
advantage. 

 The proposed removal, rezoning, consolidation, consent use and departure will 
not detract from the character of the area, amenity of adjoining properties and is 
considered desirable. 

 
Reasons for non-approval 

 
 The proposal is in conflict with the original development intent as per the tender 

and Deed of Sale and contained in the Title Deed. 
 Amendment of Conditions D.1, D.2 and D.3 will ensure the original intent of the 

alienation of Erf 109, for development of a tourism interpretation centre and 
tourism business be adhered to and that it would not result in the upgrade of 
development rights. 
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 Departure of the height restriction from 8,5m to 10,5m is not in keeping with the 
scale, bulk and massing of development in neighbourhood business nodes, thus 
detracting from the amenity of adjoining properties and character of the area. 

 
15. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed T53947/2005 and Title Deed T44460/2013 
Annexure E: Objections received 
Annexure F: Applicant’s comment on the objection 
Annexure G: Comment: Heritage Western Cape 
Annexure H: Services Report 
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