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4.2 
ERF 2340, 15 ARUM ROAD, HERMANUS: APPLICATION FOR REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITIONS AND CONSENT USE: MESSRS WRAP 
CONSULTANCY ON BEHALF OF CONDERE PROPERTIES CC 
 
2340 HIND (2965/2019) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
6 August 2020 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 26 February 2019 from Messrs WRAP 
Consultancy on behalf of Condere Properties CC, the owner of Erf 2340, Hermanus 
for the following: 

 
 removal of restrictive title deed Condition C.5 (b), (c) and (d) as contained in Title 

Deed T1654/2009 in terms of Section 16(2)(f) of the Overstrand By-Law on 
Municipal Land Use Planning, 2015 (By-Law), and 

 consent use in terms of Section 16(2)(o) of the aforementioned By-Law to conduct 
a restaurant from the property. 

 
A Locality Plan of the property concerned is attached as Annexure A, the Motivation 
Report from the applicant in support of the application is attached as Annexure B and 
the Site Development Plan is attached as Annexure C.  Title Deed T1654/2009 is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The subject property is zoned for Industrial Zone 1: General Industry (IND1) 
purposes and measures 1859m² in extent.  The property is developed with an 
industrial building comprising several industrial units. 

 
The applicant’s client leases a portion of the subject property from which an industrial 
café (take away restaurant) has been operated for a number of years.  The aforesaid 
does not allow serving of food to seated customers. 

 
The current application seeks approval for a restaurant (76m²), thereby allowing the 
serving of meals and beverages to seated customers, including the serving of liquor.  
The applicant motivates that the restaurant will serve meals and non-alcoholic 
beverages between the hours of 07:00 and 15:00.  Liquor will be served from 15:00 
to 02:00 weekdays and 11:00 to 02:00 on Saturdays, Sundays and Public Holidays. 

 
The title conditions contained in Title Deed T1654/2009 to be removed, reads as 
follows: 

 
“C. 5. This erf shall be subject to the following further conditions…. 

 
(b) this erf shall be used for industrial purposes only save that in connection 

with such purposes accommodation may be provided for use by any 
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caretaker.  No noxious, offensive, unhealthy or dangerous trade or 
industry shall be conducted on this erf. 

 
(c) (1) not more than three-quarters of the area of this erf shall be built  

upon; 
(2) for the purpose of loading or unloading vehicles there shall be 

left on this erf a space or spaces amounting to not less than 
 

(i) 20% of the total floor area of the building; 
(ii) or 25% of the area of the erf on which the building is to be 

erected; 
 

whichever is the lesser, and the linear dimensions of such space or 
spaces shall be such that the shortest distance measured at right 
angles between any two sides thereof is in no case less than 7,87 
metres; 

 
Such space or spaces shall have vehicular access to a street which 
form of access shall not be less than 47,72 metres wide and, if carried 
through a building, not less than 3,05 metres in height. 

 
(d) No building or structure or any portion thereof except boundary walls 

and fences, shall be erected nearer than 7,87 metres to the street line 
which forms a boundary of this erf.” 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The applicant’s motivation for the application is summarized as follows (the detailed 
report is attached as Annexure B): 

 
 Approval of the proposed restaurant will confer the most appropriate land use 

rights on the subject property and maintain the prevailing urban fabric. 
 Removal of restrictive title conditions will benefit the operator of the restaurant 

and the society. 
 The primary right remains industrial, whilst restaurant is a consent use under the 

zoning. 
 The proposal complies with the development parameters in terms of the Zoning 

Scheme. 
 The structure encroaching the street building line will be demolished. 
 On-site parking and loading in accordance with the Scheme Regulations will be 

provided. 
 Municipal services are available. 
 Employment opportunities will have a positive economic impact. 
 Restaurant will have a positive social impact – i.e. social interaction. 
 Scale of investment demonstrates the property owners’ commitment to the built 

environment of the area. 
 Safety, health and wellbeing of surrounding property owners and employees will 

not be adversely impacted. 
 Conditions of approval would ensure surrounding property owners are not 

deprived from any land use rights. 
 No impact upon sensitive heritage areas. 
 Development is consistent with the applicable provincial and municipal forward 

planning and policy documents. 
 The proposal is consistent with the planning principles. 
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5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 1 May 2019 7 June 2019 

Gazette Yes 3 May 2019 7 June 2019 

Notices Yes 29 April 2019 7 June 2019 

Ward councillor Yes 2 May 2019 7 June 2019 

Total comments NONE 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Department 6/05/2019 Supported. 

Local Heritage 7/05/2019 Supported. 

Health 18/06/2019 Supported. 

Fire Services 26/06/2019 Supported. 

Engineering Services 7/10/2019 Annexure E. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
N/A 

 

33



MUNICIPAL PLANNING TRIBUNAL  1 OCTOBER 2020 

 
 

8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

N/A 
 

9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

All relevant departments have provided positive comments. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
 N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The proposed application is considered consistent in the following manner from 
a town planning perspective: 

 
Spatial Justice 
The proposed restaurant will address spatial development imbalances in that it 
would provide access to opportunities, services, facilities and land. 

 
Spatial sustainability 
The proposal is in harmony with the spatial sustainability principles, highlighted 
in terms of LUPA and SPLUMA and will not impact upon high potential 
agricultural land, environmentally sensitive or biodiversity rich areas and will not 
contribute to urban sprawl. 

 
Efficiency 
The proposal promotes optimal utilisation on the subject property (land and 
services). 

 
Spatial resilience 
The application will ensure that the existing land resources are utilised in line 
with the Overstrand Municipality’s forward planning documents, which is 
aligned with the principle of spatial resilience. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws, including public participation. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.2 above. 
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10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The applicant argues that the proposal is consistent with the principles of the 
SDF (2006), OGMS (2010) and IDF (2014).  The primary use of the buildings 
on Erf 2340 will remain industrial.  A portion of the subject property will be used 
for a restaurant (i.e. consent use) which is a business activity.   

 
The SDF (2006) reserves the subject property for industrial purposes, whilst the 
OGMS earmarks the property as an area of economic opportunity.  The opinion 
is however held that the economic opportunity does not per se refers to the 
introduction of non-industrial or commercial land uses within the Hermanus 
Industrial Area, but that it should be provided within the CBD.  This is in line 
with the IDF that seeks to retain business uses within the CBD, whilst 
commercial clean light industrial and service industries should be located in the 
industrial area.  The introduction of a commercial land use (i.e. a restaurant 
with a liquor license) is therefore not consistent with the applicable forward 
planning documents.   

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on municipal engineering services 

 
No additional services will be required. 

 
10.7 Outcomes of investigations/applications i.t.o. other legislation 

 
The proposed application does not trigger any listed activity in terms of the 
National Environmental Management Act (NEMA). 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The subject property is zoned Industrial Zone 1 : General Industry.  Industry 
and industrial café is a primary right, with restaurant a consent use.  

 
Industrial café in terms of the Overstrand Integrated Zoning Scheme is defined 
as follows:  “means an enterprise that provides pre-prepared food and 
beverages for sale to the public in an industrial zone for offsite consumption.” 

 
Restaurant in terms of the aforesaid Scheme Regulations is defined as follows:   

 
“means a licensed business in which mainly meals and beverages are primarily 
sold to seated patrons, and includes the on-site consumption of liquor but does 
not include premises used exclusively as a bar, a pub or tavern.” 

 
In terms of the newly promulgated Overstrand Land Use Scheme, 2020 the 
definition of a restaurant remained the same, whilst the definition of an 
industrial café was changed as follows:  

 
“Industrial café means an enterprise that provides food and non-alcoholic 
beverages for sale to the public in an industrial zone.”  
The general development parameters applicable to an industrial café are 
limited to an area not exceeding 100m².   
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10.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 
RESTRICTIONS 

 
The relevant portion of the application property has for a number of years been 
utilized as a take away restaurant complimenting and providing a service to 
adjacent industrial properties.  The removal of restrictive title conditions will 
bring the use and development of the premises in line with the provisions of the 
scheme regulations.   

 
In view of the above being stated, the following directly relates to Section 39(5) 
of LUPA, 2014 (Act 3 of 2014): 

 
Will financial or other value of the rights in terms of the restrictive 
condition enjoyed by a person or entity, irrespective of whether these 
rights are personal or vest in the person as the owner of a dominant 
tenement? 

 
The property owner will be able to act upon the rights provided to him through 
the Zoning Scheme, thus adding value to his property. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
There would be no personal benefit to the holder of the rights if the conditions 
are retained or removed. 

 
The personal benefits which will accrue to the person seeking the 
removal, suspension or amendment of the restrictive condition if it is 
removed, suspended or amended: 

 
The only personal benefit to the property owner would be that the proposed 
removal of restrictive conditions will facilitate the development and use of the 
property in accordance with the provisions of the applicable zoning scheme.   
 
The social benefit of the restrictive condition remaining in place in its 
existing form and the social benefit of the removal, suspension or 
amendment of the restrictive condition: 

 
There is no social benefit should the condition remains in place.  The 
community would however benefit by the removal in that the restaurant would 
provide a much needed facility in the industrial area that is subservient to the 
primary use of the property. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
The proposal will result in the removal of some of the rights contained in the 
Title Deed. 

 
Given the abovementioned evaluation the opinion is held that if the restrictive 
conditions are removed as proposed, it will allow the property owner to develop 
his property in line with the Zoning Scheme parameters. The opinion is further 
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held that the proposal is sufficiently evaluated in terms of Section 39(5) of 
LUPA, 2014 (Act 3 of 2014). 

 
11. THE DESIRABILITY OF THE PROPOSAL 

 
The application property is situated in the industrial area of Hermanus and been 
utilized as an industrial café (take away restaurant) for a number of years.  The 
property has recently been renovated and currently being utilised as a restaurant, 
contrary to the provisions of the Integrated Zoning Scheme Regulations.  The 
industrial GLA on the subject property is 1072m² with an additional 76m² GLA taken 
up by the restaurant. 

 
The proposed restaurant, being a business/commercial use that normally resorts 
within the CBD is not consistent with the applicable forward planning documents, as 
per the evaluation under paragraph 10.4, nor has the area been earmarked for 
densification purposes.   

 
The area according to the applicant is characterised by a variety of industrial uses as 
well as shops, restaurants, fast food outlets and shops where alcohol is brewed.  The 
applicant is also of the view that industrial areas are transitioning from exclusive 
industrial land uses to more mixed/multi-functional environments in which industrial 
land-uses still prevails.  It will allow opportunity for employees in the industrial area to 
buy food and beverages, or have lunch and to function as a place of social 
interaction.  It will also draw customers from outside the industrial area and will 
promote economic development through additional employment opportunities 
thereby benefitting the wider value chain. 

 
The applicant’s statement pertaining to the character of the area is not correct.  The 
industrial area of Hermanus comprises industrial zoned properties.  Under the 
industrial zone agri-industry (including a brewery), wholesale, industrial café, whole 
sale business and factory shops are accommodated as primary rights, whilst the 
definition applicable to a brewery permits tasting only and not a restaurant.  Thus the 
predominant character of the Hermanus industrial area is for industrial uses in 
accordance with the Scheme Regulations and not business/commercial land uses 
(shops/restaurants) as per the applicant’s motivation.   

 
In Hermanus, as well as the surrounding towns of Gansbaai, Stanford and 
Kleinmond, limited industrial land is available.  Although the industrial area is 
earmarked as an economic opportunity, such opportunity relates to industrial land 
uses opposed to pure commercial uses such as restaurants, shops, etc.  The opinion 
is therefore held that the proliferation of the industrial areas by the introduction of 
non-industrial land uses is not desirable and not in accordance with the forward 
planning vision of the area. 

 
The industrial area is situated adjacent to the Gateway Shopping Centre, that is 
zoned for commercial use that also provides for the provision of restaurants and 
shops as a primary right in terms of the current scheme.  Currently there is adequate 
provision for zoned properties to accommodate restaurants in close proximity to the 
industrial area, which zoning also permits a liquor license.  Thus, the opinion is held 
that the application to legalise the restaurant in the industrial area, is not desirable 
and that the use be limited to an industrial café in accordance with the Scheme 
Regulations.  
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The applicant intend to obtain a liquor license for serving liquor from 15:00 to 02:00 
weekdays and 11:00 to 02:00 on Saturdays, Sundays and Public Holidays.  The 
applicant motivates that liquor would be served only when employees are about to 
leave work, thus avoiding liquor consumption during break or lunch time, i.e. from 
15:00 on weekdays and 11:00 on Saturdays, Sundays and Public Holidays.  

 
The issue of a liquor license in the industrial area for on-consumption is not desirable 
and may result in intoxication of employees returning to work and associated health 
and safety concerns.  Further it is unclear why a liquor license is proposed running to 
02:00 in the morning.  The assumption is made that the applicant intends to run a 
pub/bar or tavern, since restaurant kitchens close early (between 22:00 and 00:00) in 
the evening.  As such, the operation after closing of the kitchen will not comply with 
the definition of a restaurant (i.e. serving food and beverages primarily to seated 
customers) and will constitute a pub/bar or tavern that is not desirable in the location.  

 
Commercial mixed use areas situated within the CBD attracts customers outside 
normal business hours.  These areas are typically well policed for compliance with 
legislation as well as public disorder, opposed to the industrial areas where there 
usually is no after hour’s activities and little to no policing.  The opinion is thus held 
that the issue of a liquor licence for a restaurant with on consumption in the industrial 
area is not desirable and could be accommodated within walking distance from the 
industrial area at the Gateway Centre.   

 
In terms of the newly promulgated Overstrand Land Use Scheme, 2020 the current 
unauthorised restaurant falls within the ambit of an industrial café being smaller than 
100m².  In terms of the applicable definition the sale of food and non-alcoholic 
beverages for on-site consumption is permitted as a primary right and would the 
development still be consistent with the applicable planning principles and provide 
access to opportunities, employment and local economic development in line with the 
applicable forward planning and policy documents.    

 
Access and egress is obtained from Arum Street to an on-site parking area that also 
provides a loading bay in accordance with the provisions of the Scheme Regulations 
as well as a disabled parking bay.  Given the historic building plan approvals 
permitting two (2) separate accesses, the parking layout was referred to the 
Engineering Services Department who did not object on the basis of pedestrian or 
traffic safety.   

 
The property is already serviced.  The proposed development will not adversely 
impact upon municipal services, subject to compliance with the relevant conditions of 
the Engineering Services Department. 

 
Having had regard to the evaluation above, the application for consent use 
(restaurant) that permits a liquor license in the industrial area is not desirable and 
should not be supported as per the recommendation below. 
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12. RECOMMENDATION 
 

1. that, in terms of Section 16(2)(f) of the Overstrand Municipality By-Law on 
Municipal Land Use Planning, 2015 (By-Law) the application for the removal of 
restrictive title conditions as contained in Title Deed T1654/2009 applicable to 
Erf 2340, Hermanus namely Condition C.5.(b), C.5(c) & C.5(d), be approved in 
terms of the provisions of Section 61 of the By-Law; 

  
2. that in terms of Section 16(2)(o) of the By-Law, the application for consent use to 

conduct a restaurant (76m²), not be approved in terms of the provisions of 
Section 61 of the By-Law;  and 

  
3. that the applicant be notified of his/her right of appeal in terms of Section 78 of the 

Overstrand Municipality By-Law on Land Use Planning, 2015 with regard to the 
above conditional approvals. 

 
13. REASONS FOR RECOMMENDATION: 
 

Reasons for approval of the application for removal of restrictive title conditions:  
 

 The removal of restrictive title conditions would permit development of the 
property in line with the scheme regulations. 

 None of the internal departments have any objection. 
 The relevant legislation was considered with the removal of the restrictive 

conditions in the Title Deed. 
 The proposal is compliant with the spatial policies contained in the SDF, OGMS 

and IDF. 
 The proposal is consistent with the spatial principles as set out in SPLUMA and 

LUPA. 
 

Reason for non approval of the application for consent use (restaurant): 
 

 The proposal is not consistent with the applicable forward planning and policy 
documents (SDF, OMGMS and IDF). 

 Business/commercial land uses should be limited to the CBD/Business nodes  
 Proliferation of industrial areas with non-industrial land uses is not desirable 
 Restaurants are not in keeping with the character of the industrial area 
 Provision for on-site consumption liquor license in the industrial area is not 

desirable 
 The operations due to the proposed liquor trading hours to 2am in the morning 

will  constitute a bar, pub or tavern 
 Suitably zoned properties that will accommodate a liquor license is available in 

close proximity and should be situated in the designated CBD and business 
nodes 

 
14. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed T1654/2009 
Annexure E: Services Report 
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REGISTERED PLANNER 

Name:   H VAN DER STOEP 

SACPLAN Reg No:   A/1708/2013 

Signature:  _________________ 

Date:   _________________ 
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