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4.2 
ERF 3293, 17 PEARL DRIVE, BETTY’S BAY, OVERSTRAND MUNICIPAL AREA: 
PROPOSED REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS: MESSRS WRAP 
ON BEHALF OF AL AND JA VAN WYK 
 
3293 KBB (2663) 
H van der Stoep (028) 313 8900 Hermanus Administration 
16 August 2019 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 23 October 2018 from Messrs WRAP on behalf of AL 
and JA van Wyk for the removal of restrictive title conditions with reference to 
Condition C.5.(b) of Title Deed T2613/2018 applicable to Erf 3293, Betty’s Bay in 
terms of Section 16(2)(f) of the Overstrand Municipality By-Law on Municipal Land 
Use Planning, 2015 to allow the owners to establish a flat on the first floor. 

 
The restrictive condition C.5.(b) contained in Title Deed T2613/2018 to be removed 
reads as follow: 

 
“(b) It shall be used only for the shop purposes only.” 

 
A Locality Plan of the property concerned is attached as Annexure A.  The proposed 
Site Development Plan is attached as Annexure B, while the Motivation Report from 
the applicant in support of the proposal is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf measures 252m² in extent and is located adjacent Pearl Drive within a 
commercial node between Clarence Drive and Pearl Drive, Betty’s Bay (east), also 
known as Sunny Seas.  The commercial node is zoned Business Zone 3. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the removal of the applied condition is as follows: 

 
The subject property is ideally located in an area zoned for commercial purposes.  
The area possesses enormous potential to become a small mixed use local 
commercial and residential corridor.  The intention is therefore to capitalise on this 
commercial/residential potential, which exists on the subject property.   

 
The property owner wishes to establish a flat on the first floor and the title deed 
condition must be removed to allow this, which is a primary right in a Business Zone 
3 category.  The shop proposed is only 16m², because the subject erf is only 242m², 
any GLA which would exceed what is proposed would require excessive parking 
which would not be practical.  The flat on the first floor is where the manager would 
reside. 
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The proposal is contextually appropriate and will contribute to the enhancement of 
the built environment through a construction of a building which is aesthetically 
appealing and contribute to an increase of the number of shops that are available in 
Betty’s Bay, which will provide consumers with a wider variety of consumer items. 

 
The relevant considerations assessed in terms of the requirements of Section 35(4) 
of the Overstrand By-Law on Municipal Land Use Planning, 2015 the following is 
applicable: 

 
The financial or other value of the rights 
The restrictive condition does not have a beneficial financial or other value for the 
property owner. 

 
The personal benefits which will accrue to the holder of rights and/or to the person 
seeking the removal 
There are personal benefits which will accrue to the holder of this restrictive title deed 
condition, namely enable the property owner to have one (1) flat on the property. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended 
There is no social benefit if the restrictive condition remains in place.  The social 
benefit, should the condition be removed, is the creation of employment, shops are 
nodes of interaction and enhance the connectedness among residents as well as the 
social fabric and construction of the property will increase the value of the property 
and rates and taxes will be paid to the Municipality. 

 
Will the removal, suspension or amendment completely remove all rights enjoyed by 
the beneficiary or only some of those rights 
There are no rights which are enjoyed by any member of the community that will 
constitute a deprivation of rights. 

 
In terms of the zoning, the proposal complies with the development parameters as 
stipulated. 

 
Services to the property are available and in terms of the sewerage, a conservancy 
tank will be constructed.  Access to the property will be from Pearl Drive. 

 
In terms of the Spatial Planning Documents 

 
Provincial Spatial Development Framework (PSDF) 

 
Business development targets in opening up opportunities for community and 
business development in targeted areas.  The subject property is located in an area 
which the potential to be a business corridor and can be regarded as a targeted area 
for community business investment due to the fact that the erven are allocated as 
Business Zone 3.  The proposal entails capitalising on this investment potential and 
aims to open up small scale business opportunities to the benefit of the residents in 
the area. 

 
The PSDF promotes economic transition innovation driven economy with low barriers 
to entry.  Small businesses currently face high barriers of entry due to high rents 
charged and stringent criteria used by landlords. 
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Integrated Development Framework (IDF) 
 

The IDF promotes integration which entails the following:  
 

It envisages that residential and business communities will effectively be linked 
allowing all residents to access the services and goods needed to maintain their 
quality of life.  It also promotes the agglomeration of business activities to support 
and feed off each other. 

 
Spatial Development Framework (SDF) 

 
The promotion of infill development to combat fragmentation of land uses within the 
Overstrand.  The proposal is in line with the maintaining of the village character of 
Betty’s Bay. 

 
Overstrand Municipality Growth Management Strategy (GMS) 

 
The document proposes that the built environment be enhanced.  The erf at present 
is derelict and ads no value to the built environment of the area.  The proposal will 
address the principle of mixed land uses providing for vitality, opportunities and 
integrated living environments.  The erf will comprise of a shop and a residential 
component, which addresses the aforementioned principle. 

 
Desirability 

 
The economic impact will be realised once the application is approved, building 
construction phase and operational phase.  Each of these phases provides 
employment opportunities.  The implantation will contribute to residents having a 
wider variety of consumer goods, which have a positive social impact.  The adjacent 
properties are zoned Business Zone 3, which allows shops, offices and first floor 
flats.  The application addresses the improvement of the built environment, since the 
property will be developed and not be unattended.  The shop due to its extent will not 
draw vast numbers of consumers and thus will have little impact on the area. 

 
The building will only be 7m high and not the permissible 8,5m as per the Zoning 
Scheme and only 121m² built footprint, which is much less that the average 
residential dwelling in the area. 

 
Planning Principles 

 
Spatial Justice 
The proposed development will provide employment opportunities for the historically 
marginalised.  The approval and implementation of the proposal will contribute to 
addressing spatial development imbalances. 

 
Spatial Sustainability 
The proposal does not encroach on environmental sensitive, biodiversity rich areas 
or agricultural viable land.  The property is located in a mixed-use environment and 
will contribute to a functional space economy. 
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Efficiency 
The engineering services will cater to a greater number of people within the 
engineering service capacity limits of the subject site. 

 
Spatial Resilience 
The proposal is aligned with the spatial policies promoting spatial resilience. 

 
Good Administration 
The Overstrand Municipality has a good track record of promoting integrated, 
consultative planning practices with all spheres of government and interested and 
affected parties to ensure a joint planning approach. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Press Yes 29 November 2018 25 January 2019 

Gazette Yes 30 November 2018 25 January 2019 

Notices Yes 29 November 2018 28 December 2018 

Ward councillor Yes 29 November 2018 28 December 2018 

Total comments TWO (2) 

Total letters of support ONE (1) 

Was public participation undertaken in accordance with Section 47 - 50 of 
the By-law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

In case of application for removal, amendment or suspension of 
restrictive title conditions if notices in accordance with Section 35(3)(d) of 
the By-Law on Municipal Land Use Planning was served on all persons 
mentioned in the title deed for whose benefit the restriction applies? 

N/A 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Engineering 
Services 

11/12/2018 See Annexure H. Supported 

Waste 
Management 

29/11/2018 No objection. Supported 

Building Control 07/12/2018 

Supported subject to the 
submission of building 
plans in compliance with 
SANS 10400. 

Supported 
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Fire Department 15/01/2019 

Fire Safety must be in 
compliance with 
requirements of National 
Fire Protection 
Regulations SANS 
10400T:2011. 

Supported 

Environmental 
Management 

22/01/2019 No objection. Supported 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Two (2) objections were received from the Betty’s Bay Ratepayers’ Association and 
Mr. FJJ Van der Westhuizen.  (See Annexure E.)   

 
The objections can be summarized as follows: 

 
 The whole of Sunny Seas should have been notified. 
 These commercial properties should be developed as a unit and not piecemeal. 

 
One (1) letter of support was also received from Dr. IR Martin.  (See Annexure F.) 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
The applicant’s response on the objections can be summarized as follows: 

 
 The development process within a neighbourhood is a gradual process, which a 

developer undertakes in response to market needs and conditions.  No property 
owner can be forced to develop on his / her property if there is no current need 
for it. 

 The Overstrand Municipality informs that applicant who should be notified and, in 
this case, it was not necessary to notify the whole of Sunny Seas as per the 
interpretation of the Municipality’s Legal Services Department. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
The Town Planner’s response to the objections is as follows:  

 
 The commercial node in the Sunny Seas Township belongs to different owners, 

thus will never be able to develop as a unit. 
 

 The question if the whole of Sunny Seas needed to be notified is clarified as 
follows: 

 
Clear distinction should be made between third party conditions and the 
Administrator’s conditions.  The application is to remove an Administrator’s 
condition and thus normal procedure is followed for the removal of a restrictive 
contrition.  Should it be a third-party condition applicable to all owners of Sunny 
Seas Township, it would have been distributed to all the owners of Sunny Seas 
Township. 

 
Dr.IR Martin, owner of Erven 3284 & 3285, supported the application. 
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Internal Departments 
 

No negative comments were received. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this 
application.  

 
Spatial Justice 
The application is not to the detriment of previously disadvantaged groups. 

 
Spatial sustainability 
The application is in line with the principles since no environmental sensitive 
and high potential agricultural land is impeded upon.  It will unlock economic 
opportunity and be beneficial to the community in terms of vacant land to be 
developed and maintained, thus enhancing safety and security. 

 
Efficiency 
Municipal services are available and contribute to economic sustainability 
through rates and taxes. 

 
Spatial Resilience 
The multifunctional building will attribute to the resilience of the development in 
times of financial difficulty and climate change effects. 

 
Good administration 
The application followed due procedure. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

The application is in line with the planning principles in terms of mixed land use 
development and utilisation of vacant land to the benefit of the area. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 

 
The proposal is consistent with the Overstrand Planning policies as discussed 
under Point 4 of the report. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 
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10.6 Impact on Municipal engineering services 
 

None. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

N/A 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

The proposal is in line with the Overstrand Zoning Scheme 
 

11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The financial or other value of the rights 
 

There is no financial value of rights, since the property was purchased as a 
business property. 

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
The benefit is to establish a shop, with a residential component. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended 

 
The social benefits are the development of a vacant erf, thus limiting safety and 
security issues.  Maintenance of an erf presently not maintained.  The shop with a 
residential component is a transition between strictly commercial and the residential 
area. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
The beneficiary is not affected. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The erf is located in a commercial node in the Sunny Seas Township.  Due to the 
limited extend of the erven in this node and the development parameters of the 
Zoning Scheme, very few of the erven have been developed and lies vacant. 

 
The proposal is in line with the Zoning Scheme and has the restriction of the 
limitation of shop only.  The residential component ensures that there is always a 
presence on the property, thus enhancing safety and security.  It also provides an 
amicable transition of strictly commercial to a mixed land use between this 
commercial node and the residential area, thus ensuring that the node does not 
form a “dead” zone within a predominantly residential area. 
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The requirements of the development parameters in terms of parking, height and 
coverage are adhered to.  The building will only be 7m high, less than the residential 
dwellings in the area, which is mostly built to a height of 8m.  The engineering 
services are available and will be to the satisfaction of the Operational Department. 

 
The shop is linked to the activities of the adjacent bakery, which is an established 
business in Betty’s Bay and will not be to the detriment of the area.  Betty’s Bay is at 
present a dormant residential town in the process of transforming into a more 
vibrant town.  The proposal will be able to cater for a wider consumer demand in the 
future.   

 
At National and Provincial level, the aspects of mixed land uses, employment are 
emptied in the planning policies.  The Overstrand area is identified as a major 
tourism attraction and has a high potential developing the tourism and hospitality 
sectors to contribute not only the Municipality, but the Overberg region on and the 
Western Cape economy. 

 
The development of the commercial node will unlock the economic viability of the 
erven and contribute to a vibrant liveable town to the benefit of all residents and 
visitors.  

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipal By-

Law on Municipal Land Use Planning, 2015 (By-Law) on Erf 3293, Betty’s Bay 
for the removal of restrictive Condition C.5.(b) of Title Deed T2613/2018, 
be approved in terms of the provisions of Section 61 of the By-Law in terms of 
the following conditions: 

  
 (a) that the approval for the proposal as indicated on plans submitted with the 

application Drawing No AvW2018-3293-02 to 04 and AvW2018-3293-05 to 
09 dated 15 October 2018; 

   
 (b) that building plans be submitted to the Building Department for approval, 

and that all conditions of the Building- and the Fire Department be 
complied with at that stage; 

   
 (c) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with; 
   
 (d) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation, and 
   
 (e) that all the conditions in the Services Report (attached as Annexure H), be 

complied with. 
  
2. that the applicant and objector be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
 The application provides a transition between business and residential. 
 The proposal will enhance security in the area. 
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 The proposal is linked to an existing business with a good track record. 
 The property will be maintained and enhance the area. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Title Deed T2613/2018 
Annexure E: Objections received 
Annexure F: Support letter 
Annexure G: Applicant’s response to objections received 
Annexure H: Services Report 

 
 

SIGNATURES 
 

REGISTERED PLANNER 

 

Name :   H VAN DER STOEP 

SACPLAN Reg No:   A/1708/2013 

Signature :  ___________________ 

Date:   ___________________ 
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