
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 13 OCTOBER 2022 
 
 
4.4 
ERF 210 GANSBAAI, OVERSTRAND MUNICIPAL AREA: APPLICATION FOR 
SUBDIVISION, REZONING AND CONSENT USE (MINING) AND DETERMINATION OF AN 
ADMINISRATIVE PENALTY: MESSRS WRAP PROJECT OFFICE ON BEHALF OF SIZISA 
UKHANYO TRADING 410 CC AND OVERSTRAND MUNICIPALITY 
 
210 GGB (3700/2021) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
21 September 2022 
 

1. EXECUTIVE SUMMARY 
 

An application was received from Messrs WRAP Project Office (WRAP) applicable to 
Erf 210, Gansbaai on behalf of Sizisa Ukhanyo Trading 410 CC, trading as Gansbaai 
Sand en Klip with Power of Attorney from Overstrand Municipality for the following: 

 
 subdivision in terms of Section 16(2)(d) of the By-Law of the Remainder of 

Erf 210, Gansbaai into two portions, namely Portion A approximaltey 7.3801ha 
and Remainder approximatley 714.3413ha in extent; 

 rezoning of the subdivided Portion A in terms of Section 16(2)(a) of the By-Law 
from Undetermined Zone (U) to Agricultural Zone 1 (AGRI 1); 

 consent use in terms of Section 16(2)(o) of the By-Law applicable to Portion A for 
mining; and 

 determination of an administrative penalty in terms of Section 16(2)(p) of the 
Bylaw. 

 
A Locality Plan of the property concerned is attached as Annexure A, the Motivation 
Report in support of the proposal is attached as Annexure B and the proposed Site 
Development Plan (SDP) is attached as Annexure C.  The mine right is attached as 
Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 210, Gansbaai measures 728,2843ha in extent and is zoned Undetermined Zone.  
Primary uses are limited to lawful uses at the operative date of the land use scheme.  
In terms of the zoning there is no consent uses whilst no change of an existing use or 
expansion of a building or structure are permitted. 

 
The existing sand mine, the subject of the application, is situated on Erf 210, 
Gansbaai, approximately 1,8km east of Gansbaai, 2,5km from De Kelders and 1,4km 
from Masakhane as depicted on the SDP attached as per Annexure C. 

 
Erf 210 Gansbaai has a long history of sand mining that is evident on historical aerial 
photography dating back to the 1970’s before landmark judgements such as 
Maccsand.  The judgement amongst others clarified the position moving forward that 
a mine right or mine permit does not absolve the holder of such a right or permit from 
compliance with other applicable law such as planning and environmental legislation. 
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During 2011 a scoping report in terms of the Mineral and Petroleum Resources 
Development Act wat advertised for comment from interested and affected parties in 
respect of a proposed mine right for the mining of sand applicable to Erf 210 and 
Erf 335, Gansbaai on behalf of Sizisa Ukhanyo Trading 410 CC (Sizisa).  A mine 
right dated 21 August 2012 was granted to Sizisa for a period of 16 years.  The mine 
right has an area of 11,6636ha and is applicable to both Erf 210 and Erf 335, 
Gansbaai mine rights is attached as Annexure D). 

 
Following receipt of the mine right, Sizisa appointed WRAP to submit a departure 
application for a gravel and aggregate mine for which a mine permit was issued on a 
portion of Erf 210, as well as departure applicable to a portion of Erf 210 (adjacent to 
and Erf 335) for mining of sand during September 2013 under the former Gansbaai 
Zoning Scheme.  At the time the municipality instructed Sizisa to stop with mining 
activity due to litigation regarding compensation to the municipality and the planning 
department was instructed not to process the application due to litigation.  Following 
signing of the compensation agreement the planning department was informed on 3 
May 2016 that processing of the application could proceed.  In an email dated 18 
May 2016 the applicant was instructed to submit an updated application as Sizisa 
now had new owners as well as the fact that the application was submitted under 
former repealed legislation.  The applicant had been requested to submit an updated 
application in terms of the Overstrand Municipal Land Use Planning By-Law, 2015 
and Overstrand Integrated Zoning Scheme Regulations, 2013. 

 
WRAP submitted an updated application during December 2016.  Following receipt 
of outstanding application information during 2017 public participation commenced 
during July 2017.  The application submitted was for amendment of a Site 
Development Plan (SDP) in order to delineate the sand and gravel aggregate mine 
with the respective mine right and mine permit.  Following a meeting with the 
applicant in April 2021 the application has been withdrawn, since the SDP was 
motivated as a non-conforming use without motivating the legality of the non-
confirming use in terms of planning legislation.  Interested and affected parties had 
been notified of the withdrawal of the application during December 2021. 

 
Following a meeting with the shareholders, WRAP and municipal representatives 
from town planning and property administration during April 2021, the land use 
application was formally withdrawn.  WRAP had been re-appointed to submit an 
application in terms of the Overstrand Municipal Land Use Planning Amendment By-
law, 2020 during July 2021 that seeks to retrospectively obtain land use approval as 
set out below: 

 
 subdivision in terms of Section 16(2)(d) of the By-Law of the Remainder of 

Erf 210, Gansbaai into two portions, namely Portion A approximaltey 7.3801ha 
and Remainder approximatley 714.3413ha in extent; 

 rezoning of the subdivided Portion A in terms of Section 16(2)(a) of the By-Law 
from Undetermined Zone (U) to Agricultural Zone 1 (AGRI 1); 

 consent use in terms of Section 16(2)(o) of the By-Law applicable to Portion A for 
mining; and 

 determination of an administrative penalty in terms of Section 16(2)(p) of the 
Bylaw. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
❖ Mining right in terms of the Mineral and Petroleum Resource Development Act, 

2002 is in place. 
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❖ There is a compensation agreement with Overstrand Municipality. 
❖ Mining is conducted in accordance with an Environmental Management Plan 

(EMP) that contains guidelines, operating procedures, and rehabilitation and 
pollution control measurements. 

❖ Title deed does not contain restrictive conditions that prevent the application. 
 

Subdivision 
• The proposed subdivision will not affect the character of the area and 

promotes economic development in an area where no other uses may take 
place. 

• Access has already been established and additional accesses will not be 
required. 

• The remainder and subdivided portion will remain in municipal ownership. 
• Erf 335 is a historic subdivision approval. 

 
Rezoning 

 
• Current zoning (Undetermined Zone) does not permit mining legally to 

continue. 
• Proposed rezoning will rectify the unauthorised land use, with all rights in 

place. 
• Proposed rezoning of a portion to Agricultural Zone will not adversely the 

surrounding area. 
• Proposed rezoning is motivated on the basis that mining is a consent use 

under Agricultural Zone. 
• Proposed subdivision will isolate the mining area in an attempt to rectify the 

current illegal land use. 
 

Consent use 
 

• Rationale for consent use (mining) is the operation of the current sand mine 
by Gansbaai Sand & Klip. 

• Gansbaai Sand & Klip is already in possession of a mining right to mine 
sand. 

• Current zoning does not permit mining. 
• Proposed rezoning, subdivision and consent use will legalise mining activity 

ensuring that Gansbaai Sand & Klip mining activities occurs legally. 
 

Determination of an Administrative Penalty 
 

• Application is made since the mining occurs on the property. 
• The municipality was aware of the operation of the mine that occurs in 

accordance with a compensation agreement between Gansbaai Sand & 
Klip and Overstrand Municipality. 

• Up to the Maccsand judgement of 12 April 2012 there was no need for a 
person with a mining right or permit to obtain or possess a land use 
authorisation in terms of the former Land Use Planning Ordinance (LUPO). 

• Maccsand judgements had far-reaching implications for municipalities as 
well as holders of mining rights. 

• Arial photography shows first signs of mining on Erf 210 Gansbaai as far 
back as 1973. 
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• With the coming into operation of LUPO on 1 July 1986, the land should 
have been zoned in terms of its land use, which was mining.  The general 
perception of municipalities and permit holders at the time were that land 
use approval is not required. 

• The same applied with the coming into operation of the Gansbaai Zoning 
Scheme Regulations in September 2003, before the Maccsand judgement 
in 2012. 

• Implications of Maccsand judgement was still uncertain with the drafting and 
coming into operation of the Overstrand Municipality Integrated Zoning 
Scheme on 29 November 2013 and where mining rights and permits were 
issued such uses were treated as non-conforming uses as the perception 
was that the existing land use was being conducted lawfully in terms of a 
previous dispensation. 

• In case of Erf 210, Gansbaai, the mining right is applicable to a specific 
area (i.e. the area of the mining right). 

• To control and limit the non-conforming use to the area as per the approved 
mining right, the land use of the mining area needs to be rectified. 

• Based on the above, the applicant requests that Overstrand Municipality 
waive the administrative penalty. 

 
Heritage Protection Overlay Zone (HPOZ) 

 
• Mining has been operational for several years dating back to 1973.  Thus, 

the subject property will not have a further impact on the HPOZ. 
• The subject area has been mined for the past 40 to 50 years 

 
Environmental Management Overlay Zone (EMOZ) 
• The property falls within the Urban Conservation Zone: Category C. 
• The property is used as a mine with the necessary mining rights in place  

 
❖ Proposal does not require municipal services 
❖ Approval and implementation of proposal will allow for economic activities to 

prosper in the area opposed to non-approval that will affect the work force of the 
sand mine and building industry in the area, thus within the public interest 

❖ Current agricultural land use will be retained whilst the proposal will not unlock 
additional land uses that could be a nuisance to the area 

❖ Proposal is consistent with the PSDF 
❖ Proposal is consistent with the SDF  
❖ Proposal is consistent with the planning principles in terms of LUPA and SPLUMA 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Local Press Yes 3 September 2021 8 October 2021 

Notices Yes 8 September 2021 8 October 2021 

Ward Councillor Yes 6 September 2021 8 October 2021 

Total letters of support NONE 

Total letters of objection ONE (1) 
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Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date 
received Summary of comments 

Building Control 06/09/2021 

No objection.  Any built structure 
requires a building plan application 
that must comply with all applicable 
law.  HPOZ Regulations state that 
the purpose and intent is to ensure 
that any application resulting in 
additional development rights 
complies with the existing 
character and contextual 
architecture of the area 

ESKOM 08/09/2021 Annexure G. 

Fire Services 08/09/2021 No objection. 

Local Heritage 16/09/2021 NID to be submitted to Heritage 
Western Cape. 

Open Serve 17/09/2021 Annexure H. 

Tourism 20/09/2021 No objection. 

Traffic 22/09/2021 Noted. 

Waste Management 30/09/2021 No objection. 

Department of Environmental 
Affairs and Development 
Planning: Component: 
Environmental 

07/10/2021 Annexure I. 

Engineering Services 07/10/2021 Annexure J. 

Department of Transport and 
Public Works 11/10/2021 No objection. 

Health 19/10/2021 Annexure K. 

Property Administration 20/10/2021 No objection. 
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Breede-Gouritz Catchment 
Management Agency 06/12/2021 Annexure L. 

CapeNature 15/11/2021 Annexure M. 

Heritage Western Cape 17/12/2021 Annexure N. 

Department of Agriculture, 
Land Reform and Rural 
Development 

18/03/2022 Annexure O. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One letter of objection was received from CR & FJ Hulme.  The letter of objection is 
attached as per Annexure E and the applicant’s response to the objections received 
is attached as Annexure F.  The letter of objection represents CR Hulme (owner of 
C Hulme Sandmyn, Uilkraalsmond) and FJ Hulme (owner of FJ Hulme Vervoer).  
The main ground of objection is summarised as follows: 

 
Municipal Steps & Occupation 

 
Point of objection 

 
“1. Daar word in punt 7.4.2 van bogenoemde kennisgewing vermeld dat die 

munisipaliteit reeds vir die laaste 40 tot 50 jaar bewus is/was van die 
bedrywighede in die genoemde area: 

 
Watter stappe het die munisipaliteit in die genoemde tydperk geneem om 
te verseker dat 1) die area aangewend word tot voordeel van die hele 
gemeenskap? 2) geen onwettige aktiwiteite daar bedryf word nie? en 3) 
daar voldoen word aan alle nasionale, provinsiale en plaaslike wetgewing 
m.b.t die aanwending van grond in openbare besit? 

 
Dit veral in die lig van die streng vereistes van die Departement van 
Minerale Hulpbronne m.b.t. mynbou aktiwiteite, maar ook munisipale 
regulasies m.b.t. oop en deursigtige tenders vir bedrywe op grond in 
openbare besit.” 

 
“3. Wat sou die redes vir die privaat ondernemer se oorskryding van Erf 335 

na Erf 210 wees?  En waarom is die munisipaliteit nie daarvan verwittig 
nie?  lndien wel, waarom het die munisipaliteit nie onmiddelik stappe 
geneem om die oorskryding te stuit nie?” 

 
“7. Kan die munisipaliteit dit as 'n feit stel watter tipe toestemming Sizisa 

Ukhanyo Trading 410 CC het? aangesien daar groot verskille tussen myn 
permitte, lisensies en regte is.  Genoemde maatskappy sou ook 
toestemming van die grondeienaar moes kry:  Het die munisipaliteit dit 
verleen? was dit regmatig? en op watter terme is dit verteen? t.o.v. beide 
areas.” 
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Response from applicant 
 

Sizisa Ukhanyo Trading 410 CC (Sizisa) has a compensation agreement with the 
Overstrand Municipality.  Sizisa has a valid mining right, approved by the Department 
of Mineral Resources for their mining activities which was issued subject to the 
provisions of an approved Environmental Management Plan (EMP) to ensure that the 
mine is operated and controlled by the guidelines set out within. 

 
The most important fact is that the applicant is attempting to legalise the land use 
aspect of the mining activity on the subject property. 

 
The objector’s comment with regards to Erf 335 is not relevant to this application and 
is therefore not addressed. 

 
Response from town planner 

 
The applicants comment above is agreed with.  In addition to the comment from 
WRAP cognisance should be taken of the fact that the State is the custodian of 
South Africa’s mineral rights and not the municipality.  The minister of Mineral 
Resources issued a mine right in accordance with the Mineral and Petroleum 
Resources Development Act (MPRDA).  The MPRDA grants the holder of the mine 
right access to the property, thus a lease agreement is not the appropriate 
mechanism to regulate the applicant’s use of the areas it received a mining right for, 
nor can it be put out on tender.  The municipality and applicant therefore entered into 
a compensation agreement on 6 May 2015 in respect of the mine right area (the 
application area) that was issued under the MPRDA.  The aforesaid involved an 
extensive public participation process where the municipality as well as the objector 
had the opportunity to comment, prior to the issue of the mine right.  Monitoring of 
the mine right and EMP is the responsibility of the Department of Mineral Resources. 

 
Historical Application 

 
Point of objection 

 
”2. Ons is bewus van verskeie voorleggings, klagtes en besware deur wyle 

Gerda Wessels en die Gansbaai Belastingbetalers Vereniging m.b.t die 
Gansbaai Meent en voortgesette mynbou aktiwiteite daar: Is hierdie 
skriftelike besware volledig aangespreek, afgehandel en in ag geneem 
voor die publikasie van kennisgewing 124/2021?” 

 
Response from applicant 

 
The submission of the land use application is one of the steps to address the 
complaints and objections previously submitted. 

 
The application was also advertised for public comment which afforded the public, 
including the Gansbaai Ratepayers Association to submit their comments, who 
however did not submit any comment on the application. 

 
Response from town planner 

 
The applicant’s comment above is agreed with as the application cannot be 
assessed on the basis of former public representations, comment or objections made 
outside the public participation process of the current planning application. 
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Penalties and Fines 
 

Point of objection 
 

“3. Bogenoemde kennisgewing verwys na ‘voorgenome’ administratiewe 
boetes, maar dit is voorheen voorgehou dat die privaat ondernemer reeds 
boetes betaal het, asook 'n onbekende bedrag per kubieke meter sand 
en/of ander materiale wat daar verwyder is/word.  Sou dit nie in openbare 
belang wees om aan te dui watter bedrae reeds deur die privaat 
ondernemer betaal is? en of dit boetes insluit nie? asook watter redelike 
stappe die munisipaliteit geneem het om te verseker dat die korrekte 
kubieke meters aan hulle gerapporteer word?” 

 
“10. Punt 7.4.1 verwys na die vasstelling van 'n administratiewe boete: Die 

bekendmaking van die boete sal in openbare belang wees om ook te toon 
dat daar gevolge is vir onwettige grondgebruik, ongeag die doelstelling.  
Sou die munisipaliteit die inligting weerhou kan dit die indruk skep dat 
daar nie gevolge vir onwettige grondgebruik is nie, en 'n presedent skep 
vir ander privaat ondememers om dieselfde te doen.” 

 
Response from applicant 

 
Distinction must be made between fines, payment for the sand per cubic meters and 
the determination of an administrative penalty in terms of the Overstrand Municipality 
By-Law on Municipal Planning, 2020. 

 
As indicated in the land use application, it is required for the applicant to apply for the 
determination an administrative penalty for the land use contraventions on the 
subject property. 

 
Mining related activities is not a primary right in terms of the current zoning of the 
subject property.  In Section 7.4 of the land use application document submitted, it 
was motivated why the administrative penalty can be waived.  Only after the 
Maccsand judgement the land use on the subject property became illegal. 

 
Any previous penalties or previous- and existing agreements are confidential 
information, and the objector can approach the municipality to gain access to the 
information in terms of the Promotion of Access to Information Act, 2000.  The 
municipality will consider such application in terms of their policy and guidelines and 
decide if the information can be made available to the public. 

 
Response from town planner 

 
The applicant’s comment above is agreed with.  In terms the By-Law, the decision to 
waive or impose an administrative penalty lies with the Authorized Official (AO), 
Municipal Planning Tribunal (MPT) or Appeal Authority (AA).  Thus, the comment 
pertaining to fines and compensation is not relevant to the application under 
consideration. 
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Application Fees & Money 
 

Point of objection 
 

“1. Die munisipaliteit bring die voorgenome aansoek, maar wie is 
verantwoordelik vir die koste daarvan?  Sou dit redelik wees om aan te 
neem dat dit die grondeienaar (munisipaliteit) sal wees?” 

 
“2. Is dit in openbare belang om belastingbetalers fondse te gebruik om 

onwettige aktiwiteite van 'n privaat ondernemer te wettig? dit, terwyl 
aktiwiteite voortgaan?” 

 
“11. Punt 7.4.2 verwys na 'n vergoedingooreenkoms tussen die munisipaliteit 

en Sizisa Ukhanyo Trading 410 CC.  Vir hoeveel van die 40 tot 50 jaar is 
dit geldig? hoeveel is reeds betaal? En waarvoor is die fondse 
aangewend? Was daar ook 'n vergoedings ooreenkoms met vorige 
onwettige mynoperateurs? en is daar nog gelde wat aan die 
munisipaliteite verskuldig is? Watter stappe word geneem. word om dit in 
te vorder?” 

 
Response from applicant 

 
The property is owned by Overstrand Municipality and a power of attorney was 
provided to WRAP to compile and submit the application. Sizisa Ukhanyo Trading 
410 CC as mining right holder and who has a compensation agreement with the 
municipality and who is receiving the benefit from the subject property, is responsible 
for all costs pertaining to the submitted application and not the Overstrand 
Municipality.  No municipal funds are therefore used in any aspect of this application. 

 
As already mentioned, the information with regards to the compensation agreement 
is confidential, but the objector can apply to the municipality to access the 
information in terms of the legislation mentioned above. 

 
Response from town planner 

 
The application is brought by WRAP on behalf of Sizisa Ukhanyo Trading 410 CC as 
holder of the mine right with power of attorney from Overstrand Municipality as 
property owner.  The application is not a municipal application. 

 
Stopping of activities & legalising the mining activities 

 
Point of objection 

 
“4. Sou dit nie redelik wees om te verwag dat onwettige bedrywighede 

onmiddelike gestaak word ten spyte van die administratiewe boetes wat 
nog steeds betaalbaar is nie?  Administratiewe boetes opsigself kan tog 
nie 'n onwettige bedryf wettig, of 'n presedent skep waar openbare grond 
eers beset (en verbruik) word, en daarna deur die munisipaliteit gewettig 
word ten behoewe van 'n oortreder nie?” 

 
“8. Punt 7.2.1 en 7.2.2 is nodig om wettige mynbou te laat plaasvind, maar is 

geen rede om huidige onwettige praktyke te kondoneer en te laat 
voortgaan nie.  Die voldoening aan wetsvereistes is die 
privaatondememer se plig, en nie die munisipaliteit sin nie.  Die tydsduur 
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van die mynbou aktiwiteite wat skynbaar ongestoord met minimum 
vereistes voortgaan behoort kommer te wek by die grondeienaar, en 'n 
deeglike ondersoek behoort te volg na die voorwaardes van mynbou in 
die area, toegestane tydsduur en volumes.” 

 
“9. Punt 7.3.1 haal aan dat daar reeds mynbou in die area plaasvind, maar die 

feit dat iets reeds plaasvind of plaasgevind het, maak dit nie wettig of 
noodwendig kondoneerbaar nie.” 

 
“12. Punt 10.1 verwys na werkskepping en die verskaffing van bousand aan 

die plaaslike omgewing.  Daar is en was ander sandmyne in die 
omgewing wat nie die voordeel van 'n onbekende vergoedings 
ooreenkoms met die munisipaliteit het of gehad het nie, plus onwettige 
oorskrydings sonder gevolge nie.  lnteendeel, die munisipaliteit het 
duidelik 'n ander stel reëls vir ander wettige of voormalige wettige sand 
myne in die Gansbaai area wat ook daarop kan/kon aanspraak maak dat 
hulle bousand verskaf en werk skep.  Werkskepping is baie belangrik, 
maar dit kan nooit 'n verskoning wees vir wetteloosheid en ondeursigtige 
of onbevoegde adminstrasie van openbare eiendom nie.” 

 
Response from applicant 

 
The issue with regards to the determination of an administrative penalty was already 
explained and addressed. 

 
The same applies to the compensation agreement with the Overstrand Municipality. 

 
The application serves as motivation to rectify the land use contraventions on the 
subject property.  Due to the uncertainties after Maccsand judgement, several 
options were considered on the steps required to rectify the situation and the 
submitted application was determined as the appropriate approach to legalise the 
mining activities. 

 
Response from town planner 

 
The applicant’s comment is agreed with.  The application as submitted will be 
evaluated on the basis of its individual merit as per the evaluation below. 

 
Economic Activity 

 
Point of objection 

 
“5. Punt 7.1.1 verwys na die bevordering van ekonomiese ontwikkeling in 

areas waar daar tans geen ander bedrywe is nie.  Wie het dit bepaal in die 
afwesigheid van 'n openbare deelname proses? saamgelees met 'n 
onwettige oorskryding wat reeds aangegaan is ten behoewe van 'n 
ondememlng in privaatbesit.” 

 
Response from applicant 

 
Economic activities are being created as a workforce for the mining activities are 
employed and the municipality is also receiving compensation for the extraction of 
the sand on the subject property. 
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The comment regarding the public participation required to promote economic 
development is not clear and can therefore not be commented on. 

 
Response from town planner 

 
The applicant’s comment is agreed with, save for public participation.  Although the 
objector is not clear, the planning application adhered to the required public 
participation requirements in terms of the By-Law.  It must also be pointed out that 
prior to the issue of the mine right the matter was subject to a detailed public 
participation process in terms of the MPRDA, during which process the objector also 
made representations.  The accusation of a lack of public participation is unfounded. 

 
Environmental Impact 

 
Point of objection 

 
“6. Punt 7.1.3 bevestig dat die grond in openbare besit sal bly, maar sou dit 

die geval wees het die munisipaliteit 'n plig om onwettige bedrywighede 
te stop totdat alle regsprosesse afgehandel is, insluitende 'n behoorlike 
ondersoek na skade aan die omgewing en beoordeling van praktyke wat 
reeds daar plaasgevind het, en of dit voldoen aan die voorskrifte vir 
wettige mynbou ondememings.” 

 
Response from applicant 

 
The mining right holder needs to follow the provisions of the Environmental 
Management Plan approved by the Department of Mineral Affairs that ensures that 
strict measures are taken to protect the environment.  The Environmental 
Management Plan was attached as an annexure to the submitted application. 

 
Response from town planner 

 
The applicant’s comment is agreed with.  Monitoring of the EMP is the responsibility 
of the competent authority.  Non-compliance should be reported to the department.  
The objector is not clear regarding the alleged non-compliance and damage to the 
environment.  The objector appears to be mostly concerned with the history of the 
mining activities on the subject property and how the municipality addressed 
compliance issues, which is not completely relevant to the application.  The land use 
application is submitted in an attempt to address the unauthorised land use and is to 
be considered on merit as per the evaluation below. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
See Paragraph 7 above. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
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10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
The proposal will not further perpetuate apartheid spatial imbalances. 

 
Spatial Sustainability 
Mining operations are considered spatially sustainable as it occurs an 
accordance with an approved Environmental Management Plan to ensure it is 
not to the detriment of the environment nor will it impact sensitive agricultural 
land.  

 
Efficiency 
The property is ideally situated being about 1,4km from Gansbaai allowing easy 
access for trucks to the surrounding road network, making transportation 
convenient with easy access to markets. 

 
Spatial Resilience 
The development is compliant with the SDF and PSDF that is underpinned by 
the principles of spatial resilience to accommodate economic and 
environmental shocks in a timely and efficient manner.  

 
Good Administration 

 
The application followed the required planning procedures, and a good public 
participation process has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Consistent with the Spatial Development Framework.  
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

No municipal services required.  
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10.7 Outcomes of investigations/applications i.t.o other legislation 
 

The planning application aligns with the mine permit that was approved in terms 
of the MPRDA attached as per Annexure D. 

 
The existing mining activities commenced prior to EIA regulations coming into 
effect.  Thus, DEADP confirmed that the application does not trigger listed 
activities in terms of NEMA. 

 
Heritage Western Cape confirmed that the application does not impact upon 
heritage resources and no further action under Section 38 of the National 
Heritage Resources Act is required. 

 
The Surveyor-General Western Cape also confirmed that the commonage is 
exempt from the Subdivision of Agricultural Land Act 70 of1970. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The subject property is zoned Undetermined Zone and does not accommodate 
primary, or consent uses, save for lawful uses at the promulgation of the zoning 
scheme.  The current mining operations in accordance with the mine right 
commenced after the Maccsand judgement.  The application seeks to legalise 
the land use by means of an application process (i.e. subdivision, rezoning, 
consent use for mining and determination of an administrative penalty).  

 
The property is situated within the HPOZ and the application was referred to 
OHAC for comment that required the applicant to submit a NID to Heritage 
Western Cape.  Following receipt of the NID the department confirmed that 
there is no impact on heritage resources. 

 
The property is also situated within the EMOZ.  The application was circulated 
to Environmental Management Services who did not object based on the 
EMOZ. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
N/A 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The land use application seeks to legalise the existing mining operations that occurs 
with a valid mine right in accordance with an approved EMP.  The application does 
not entail upgrading of land use rights, beyond that provided for in the aforesaid 
mine right obtained in 2012. 

 
The Gansbaai commonage has a history of mining activity dating back to the early 
1970’s according arial photography.  With the coming into operation of LUPO on 
1 July 1986, the land should have been zoned in terms of its land use, which was 
mining. 

 
With the promulgation of the Gansbaai Zoning Scheme on 1 September 2003 the 
Gansbaai Commonage was zoned Undetermined Zone and has been carried 
forward in Overstrand Integrated Zoning Scheme, 2013 as well as the Overstrand 
Land Use Scheme, 2020 as such without any objection based on the zoning of 
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Erf 210 Gansbaai as reflected on the zoning map, nor the application area.  Prior to 
the Maccsand judgement on 12 April 2012 the general perception of municipalities 
and permit holders at the time were that land use approval is not required in terms 
of LUPO.  The judgement had far-reaching implications for municipalities as well as 
holders of mining rights in that it confirmed that the holder of mining rights is not 
exempted from obtaining permission in terms of other applicable law, i.e. planning or 
environmental legislation. 

 
Proposed subdivision, rezoning and consent use (mining) 

 
The surrounding area is characterised by mining activities, natural vegetation, a 
mountain, and waste disposal site.  The proposed subdivision of the Gansbaai 
commonage will not adversely impact the character of the surrounding area or 
impact upon vested right of properties in the vicinity and remain in ownership.  No 
municipal services are required whilst access to the property exist and is supported 
by the Department of Transport. 

 
The proposed rezoning and consent use is aligned with the mine right area.  The 
proposed zoning will permit mining to take place in accordance with an approved 
EMP and is not considered to detract from the character of the area or vested rights 
of the surrounding area. 

 
The property is situated within the HPOZ Landscape Significance, the purpose of 
which is to protect the character and sense of place and its economic base.  Mining 
had been operational in the area since the 1970’s, thus it is not believed to have an 
adverse impact upon the HPOZ.  The application was circulated to Overstrand Local 
Heritage as well as Heritage Western Cape for comment.  Local Heritage required a 
NID to be submitted following which Heritage Western Cape confirmed they have no 
further requirements in terms of Section 38 of the NHRA.  The development is 
therefore not considered to detract from the purposes of the HPOZ. 

 
The property is also situated within the Urban Conservation Category C EMOZ.  
Mining rights were obtained prior to the promulgation of the EMOZ as part of the 
Overstrand Land Use Scheme in 2020.  Environmental Management Services did 
not raise any objection based on the purpose of the EMOZ. 

 
The opinion is held that the development is desirable since the sand mine will 
provide a legal source of building sand in support of the local building / construction 
industry in and around Gansbaai and the local economy of Overstrand.  The 
development does not trigger NEMA, or Heritage Legislation whilst the operation 
thereof is subject to an approved EMP that provides for mitigation measures, 
monitoring and rehabilitation.  Various specialist studies (i.e. Botanical, Heritage, 
Ground Water, Geology etc as part of the scoping report that was subject to public 
participation during 2011.  The opinion is therefore held that the development 
subject to compliance with the EMP is not to the detriment of the natural 
environment. 

 
The objectors did not put forward a substantiated proof with regard to non-
compliance with the mine right conditions and the EMP, the latter which is to be 
monitored by the Department of Mineral Resources (DMR).  Thus, the opinion is 
held that the socio-economic benefits of mining currently taking place (i.e. provision 
of construction material to the building industry, associated employment 
opportunities (direct and indirect) supports the local economy of the Gansbaai area 
and beyond and is not detrimental to the safety and wellbeing of the public at large.  
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Thus, from a planning point of view, the proposal is considered desirable subject to 
compliance with the conditions of approval, including but not limited to the mine right 
and EMP. 

 
The PSDF amongst others highlights that mineral resources are non-renewable 
assets that are important underpinnings of the western cape economy.  The 
applicant demonstrated that the property is situated providing easy access to 
markets, whilst the approved EMP ensures that the natural environment is not 
unacceptably impacted upon. 

 
The application is consistent with the SDF as mining contributes to the local 
economy and not considered to detract from the natural environment subject to 
compliance with the EMP.  DEADP confirmed that the application does not trigger 
listed activities in terms of NEMA, whilst the proposal is supported by Cape Nature, 
as mining occurs in accordance with the mine right and approved EMP and subject 
to the conditions of the 2021 Environmental Authorisation.  It must be pointed out 
that the EA referred to relates to the future extension of the mining area, which is 
not part of the land use application under consideration. 

 
No objections were received from government departments against the application. 

 
Administrative Penalty 

 
The application for determination of an administrative penalty relates to the 
unauthorised mining in terms of the Overstrand Municipal Land Use Planning By-
Law.  The applicant motivated that an administrative penalty not be imposed but did 
not specifically addressed the criteria stipulated in Section 90(3) of the By-Law. 

 
The relevant criteria are as follows: 

 
(a) The nature, duration, gravity and extent of the contravention 

 
Mining activity occurred for a number of years without municipal approval, dating 
back to 2013 / 2014. 

 
(b) The conduct of the person (allegedly) involved in the contravention 

 
Litigation between Sizisa and Overstrand Municipality resulted in a 
compensation agreement being concluded between the parties in terms of which 
mining on the property occurred.   

 
(c) Report by a quantity surveyor in matters of unauthorised building / construction 

 
Report had not been provided as there is no unauthorised building or 
construction activities involved. 

 
(d) Whether the unlawful conduct was stopped 

 
Mining activity is ongoing. A stop notice had not been issued in terms of the By-
law, since a planning application had been submitted.   

 
(e) Whether the person allegedly involved in the contravention has previously 

contravened this B-law of a previous planning law. 
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There are no former contraventions known caused by Sizisa’s current 
shareholders since 2016. 

 
The applicant motivated that an administrative penalty not be imposed for the 
following reasons: 

 
• Mining occurred for the past 40 to 50 years on the comanage with municipal 

knowledge. 
• With the coming into operation of LUPO on 1 July 1986 the land had not been 

zoned according to its utilisation which was mining, and the general perception 
was that municipal approval was not required.  The same applied with the 
coming into operation of the Gansbaai Zoning Scheme during 2003. 

• Prior to the Maccsand judgement the position was that the holder of a mining 
right is not required to obtain further approvals (i.e. in terms of Planning or 
Environmental Legislation. 

• Following the Maccsand judgement mining is not permitted without approval all 
other relevant approvals (i.e. in terms of planning or environmental legislation). 

• With the drafting of the Integrated Zoning Scheme promulgated in 2013, the 
implications of Maccsand were still uncertain with mining permits / rights that 
were issued being treated as non-conforming uses. 

• To control and limit the non-conforming use to the mine right area the land use 
of the mining area needs to be rectified. 

 
In addition to the applicant’s motivation Sizisa appointed WRAP who over a number 
of years submitted planning applications on three occasions to rectify the land use.  
Having had regard to the history pertaining to mining activity on the Gansbaai 
commonage, the fact that litigation against Sizisa’s former directors regarding 
compensation significantly delayed the processing of the land use applications, the 
opinion is held that an administrative penalty should not be imposed. 

 
Conclusion 

 
Sizisa is in possession of a valid mine right and an approved EMP.  To date DMR 
did not report any non-compliance with reference to the EMP.  The mine is 
strategically located, with convenient access to markets in support of the 
construction industry in Gansbaai and beyond, thereby supporting the local 
economy resulting in direct and indirect employment opportunities.  The objector 
failed to demonstrate that the application is not in the public interest.  The 
application is considered desirable. 

 
Strategic policies with regard to mining seek to minimise negative impacts on 
ecosystems, whilst also promoting efficient use of resources, whilst avoiding 
adverse impacts on the core urban area. 

 
• development provides an opportunity for the productive use of the premises, 

which currently comprises under-utilised agricultural land; 
• the potential impacts can be managed satisfactorily in terms of the EMP, that 

amongst others provides for noise and dust mitigation and rehabilitation, hours 
of operation etc; 

• the proposed development will benefit the local economy (i.e. building and 
infrastructure projects) and create employment opportunities; and 
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• the proposed development will provide a legal source of building sand, thereby 
supporting the building and infrastructure projects/development and as such will 
contribute to the local economy. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(d) of the By-Law for subdivision of 

the Remainder of Erf 210, Gansbaai into two portions, namely: Portion A 
approximately 7.3801ha and Remainder approximately 714.3413ha, be 
approved in terms of the provisions of Section 61 of the By-Law; 

  
2.  that the application in terms of Section 16(2)(a) of the By-Law for rezoning of 

Portion A from Undetermined Zone to Agricultural Zone 1, be approved in terms 
of the provisions of Section 61 of the By-Law;  

  
3. that the application in terms of Section 16(2)(o) of the By-Law for consent use 

(mining) applicable to Portion A, be approved in terms of the provisions of 
Section 61 of the By-Law; and 

  
4.  that the application for the determination of an administrative penalty in terms of 

Section 16(2)(q) of the By-law for the unauthorised land use activities stipulated 
above, be exempted from the payment of an administrative penalty in terms of 
Section 90(4) of the By-Law; 

  
5. that the recommendations in paragraphs 1. to 3. above be subject to the 

following conditions: 
  
 (a) that mining on the subject property be subject to a valid mine right; 
   
 (b) that the provisions of the Environmental Management Plan at all times be 

complied with; 
   
 (c) that applicable rates and service tariffs, as determined by the annual 

budget be made applicable, which tariffs are automatically adjusted in 
terms of the annual budget; 

   
 (d) that mining be restricted to the area of 7.3801ha and coordinates indicated 

on the Surveyor’s Mining Plan dated February 2015 as submitted with the 
application (attached as Annexure C); 

   
 (e) that rehabilitation of the mining area be conducted in accordance wih the 

EMP to the satisfaction of the Overstrand Municpality; 
   
 (f) that all the conditions in the Services Report and District Health (attached 

as Annexure J and K), be complied with; 
   
 (g) that all the conditions imposed by Eskom, Open Serve, Department of 

Environmental Affairs and Development Planning, Component: 
Environmental, Breede-Gouritz Catchment Management Agency, 
CapeNature, Heritage Western Cape and Department of Agriculture, Land 
Reform and Rural Development (attached as Annexures G-I and L-O) be 
complied with 
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 (h) that this approval does not absolve the applicant from compliance with any 
other applicable legislation 

   
 (i) that all other applicable development parameters as prescribed in the 

relevant Zoning Scheme be complied with. 
   
6. that the applicant and objectors be notified of its right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ The application followed due process. 
❖ The proposal is consistent with the SDF. 
❖ The proposal is consistent with the Planning Principles in terms of LUPA and 

SPLUMA. 
❖ The proposal is supported by relevant government departments. 
❖ The associated impacts of the proposed mining activity could be sufficiently 

mitigated in terms of the EMP incorporated in the approval conditions. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Mining Right 
Annexure E: Objection 
Annexure F: Applicant’s comment on objection 
Annexure G: Comment: Eskom 
Annexure H: Comment: Open Serve 
Annexure I: Comment: Department of Environmental Affairs and Development 

Planning, Component: Environmental 
Annexure J: Services Report 
Annexure K: Comment: Health 
Annexure L: Comment: Breede-Gouritz Catchment Management Agency 
Annexure M: Comment: CapeNature 
Annexure N: Comment: Heritage 
Annexure O: Comment: Department of Agriculture, Land Reform and Rural 

Development 
 

SIGNATURE 
 

REGISTERED PLANNER 
 

Name:   SW VAN DER MERWE 
 

SACPLAN Reg No:   A/1850/2014 
 

Signature:  ___________________ 
 

Date:   ___________________ 
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