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4.1 
ERF 45, 8 ONSE BAAI, VAN DYKSBAAI: APPLICATION FOR REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITIONS AND DEPARTURE: MESSRS WRAP PROJECT 
OFFICE ON BEHALF OF WEBB ELLIS HUIS (PTY) LTD 
 
45 GKB 
SW van der Merwe (028) 313 8900 Hermanus Administration 
20 September 2021 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 21 September 2020 from Messrs WRAP Project 
Office on behalf of Webb Ellis Huis (Pty) Ltd in terms of the Overstrand Amendment 
By-Law on Municipal Land Use Planning, 2020 (By-Law) applicable to Erf 45, Van 
Dyksbaai for the following: 

 
❖ application in terms of Section 16(2)(f) of the By-Law for the removal of 

restrictive title deed conditions C.(2)(b) and C.(2)(d) as contained in the Title 
Deed T19705/2020; 

❖ application for departure in terms of Section 16(2)(b) of the By-Law for the 
following: 

• relaxation of the south-western street building line from 4m to 0,269m and 
0,533m respectively to accommodate the existing dwelling and stoep as 
well as a proposed enclosed patio/braai room. 

• relaxation of the south-western street building line from 4m to 3,749m to 
accommodate a proposed balcony overhang; 

• relaxation of the south-eastern lateral building line from 2m to 1,253m and 
1,088m respectively to accommodate an existing bathroom, and 

• relaxation of the south-eastern lateral building line from 2m to 1,204m to 
accommodate the proposed fireplace/braai and enclosed stoep; 

❖ application for determination of an administrative penalty in terms of Section 
16(2)(q) of the By-Law to accommodate the existing building. 

 
The Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan is attached as Annexure C.  Title Deed 
T19705/2020 is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The subject property is zoned for single residential purposes, measures 972m² in 
extent and is developed with a dwelling house dating back to 1969.  The dwelling is 
constructed towards the south of the erf on the 4m building line.  The erf has a steep 
slope increasing from 11,50m at the south-eastern street boundary to 20,5m along 
the northern rear boundary.  The rear half of the property is also covered with 
Milkwood trees and forms part of the frontal dune expanding towards the east and 
west over several properties.  The property is situated within the Heritage Protection 
Overlay Zone (HPOZ) and the Coastal Protection Zone Environmental Management 
Overlay Zone (EMOZ). 
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Historic approved plans for additions to the main dwelling dating back to 2002 and 
1973, indicates a 7,5m set back from the street boundary, retaining wall within the 
property boundary as well as a 2m lateral building line.  The retaining wall referred to 
above was constructed outside the property boundary on public open space, whilst 
the stoep of the dwelling is situated almost on the property boundary, whilst the 
dwelling encroaches the 2m eastern lateral building line. 

 
The application seeks condonation of the existing dwelling in accordance with the 
provisions of the Overstrand Municipal Amendment By-Law on Land Use Planning, 
2020.  The application therefore entails determination of an administrative penalty, 
removal of restrictive title conditions and building line departures for existing and 
proposed additions as per the executive summary above. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 

• The topography of the subject property is very steep towards the rear boundary, 
rendering almost 50% of the property not feasible/impractical. 

• As a result of the above topographic site constraints the property owner to 
establish an alternative area for a covered stoep, garage, balcony, fireplace and 
braai. 

• The applicant proposes the removal of restrictive title deed conditions with 
reference to conditions C.(2)(b) and C.(2)(d) of Title Deed T19705/2020 in 
terms of Section 16(2)(f) of the By-Law to enable legalisation of the historic 
encroachments in accordance with the provisions of the Scheme Regulations. 

• The covered stoep will be used for normal activities such as sitting with family 
and friends, braaiing and not for human habitation purposes due to the fact that 
the covered stoep will not have walls around it as only security shutters will be 
installed. 

• The location of the proposed garage is the only feasible location as a result of 
the topography. 

• The proposal is consistent with the applicable forward planning and policy 
documents. 

• The property is already connected to municipal services. 

• The proposed improvements will contribute to increased rates and taxes 
resulting in improved service delivery which is in the public’s interest. 

• The proposal will not adversely impact vested rights of adjoining property 
owners. 

• The proposal is consistent with the planning principles in terms of LUPA and 
SPLUMA. 

• The property is situated within the Coastal HPOZ.  The application will therefore 
be referred to the Heritage Committee to evaluate compliance with the 
regulations pertaining to the HPOZ. 

• The property is situated within the Coastal Protection Zone EMOZ and will be 
referred to Environmental Management Services for comment 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 27 January 2021 5 March 2021 
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Gazette Yes 29 January 2021 5 March 2021 

Notices (possibly affected 
property owners) 

Yes 28 January 2021 5 March 2021 

Notices (persons 
mentioned in title deed) 

Yes 24 June 2021 30 July 2021 

Ward councillor Yes 27 January 2021 6 March 2021 

Total comments THREE (3) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Services  26/01/2021 Annexure G. 

Building Department 27/01/2021 

No objection.  Building plan 
application to comply with all 
applicable law.  HPOZ Coastal 
Strip was taken into account 
with this comment. 

Heritage Committee 02/02/2021 No objection.  HPOZ included. 

Telkom 03/02/2021 Annexure H. 

Traffic 04/02/2021 No objection. 

Waste Management 11/02/2021 No objection. 

District Health 05/03/2021 No comment. 

Department of Environmental 
Affairs and Development 
Planning: Component 
Environmental 

19/07/2021 Annexure I. 
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Engineering Services 09/03/2021 Annexure J. 

Property Administration 24/03/2021 Annexure K. 

Environmental Section 28/09/2021 No objection. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One (1) letter of objection was received from MP Bouwer on behalf of Paolo 
Publishing Co, owner of Erf 570, Van Dyksbaai.  The letter of objection was not 
accompanied by a resolution from the company authorising MP Bouwer to comment 
on their behalf.  The objection will therefore be dealt with as a personal objection 
from MP Bouwer. 

 
Two (2) letters of comment were received from HF Fourie, on behalf of the Andries 
Fourie Family trust, the owner of Erf 42, Van Dyksbaai and BE Blackbeard on behalf 
BE and K Blackbeard, the owners of Erf 568, van Dyksbaai. 

 
HF Fourie is in support of the proposal, whilst the letter from BE Blackbeard is not 
directed towards the desirability of the application but relates to concerns about the 
impact of the proposed development with regards to excavation on the adjoining 
property.  The letter of objection and comment are attached as Annexure E and the 
applicant’s response thereto as Annexure F. 

 
COMMENT FROM MP BOUWER 

 
1. The objector did not receive a registered notice and only became beware of 

the application following notification by a neighbour who received a 
registered notice. 

 
Response from applicant 

 
No response received. 

 
Response from town planner 

 
Registered notices were served onto all property owners within Van Dyksbaai in 
accordance with the provisions of the By-Law, including Paolo Publishing Co, the 
owner of Erf 570, Van Dyksbaai.  The application had also been advertised. 

 
2. The objector objects to the application for removal of restrictive title 

conditions and departure as the future development of the erf comprising 
second dwellings will impact upon views and privacy.  The objector is 
further of the opinion that the demolition of the existing structures will have 
the effect that the applications are not required thus render the applicant a 
blank canvas and a more viable development proposition. 

 
Response from applicant 

 
The applicant advise that the application is submitted to ensure compliance with 
the Land Use Scheme since the original owner did not built the dwelling in the 
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position indicated on the building plans.  Thus, the current owner proposes to 
rectify the historic transgressions, thus requiring removal of certain restrictive 
building line conditions and departure in terms of the Land Use Scheme. 

 
Although it is not the immediate intention to build a second dwelling, the land use 
scheme permits a second dwelling as a primary right and the applicant may in 
future want to use this right. 

 
Response from town planner 

 
The applicant’s comment is noted and agreed with.  In addition to the above the 
property contains a bedroom that is not interleading and deemed a second 
dwelling, hence the application for removal of restrictive title conditions C(2)(b). 

 
3. According to the objector’s attorney there is no examples of two dwellings 

per erf. 
 

Response from applicant 
 

Whilst the applicant has no immediate intention to construct a second dwelling, it 
is permitted in terms of the Land Use Scheme. 

 
Response from town planner 

 
The applicant’s comment is noted and agreed with.  Further, the application 
should be considered on merit.  Having had regard to the objector’s statement 
that the construction of a second dwelling may impact upon views and privacy of 
the objector, the same could be true if the primary dwelling is extended onto the 
rear building line.  Further, the application property has a 9m fall between the 
rear- and street property boundary, thus limiting development to the coastal 
section at the bottom of the property.  It is therefore highly unlikely that the 
development and upgrading of the application property will have a significant 
impact onto the objector.  Lastly the construction of a second dwelling is 
permitted as a primary right in terms of the Land Use Scheme. 

 
4. The applicant assume that no objections will be received, whilst the points 

of motivation is considered poor. 
 

Response from applicant 
 

The objector’s comment is noted.  The applicant states that the application has 
been motivated in accordance with the By-Law. 

 
Response from town planner 

 
The applicant’s comment is noted and agreed with. 

 
COMMENT FROM BE BLACKBEARD 

 
1. The relaxation of the south-western lateral building line and 

accommodation of the proposed garage must take cognisance of the 
location of the septic tank on Erf 568 situated near the common boundary 
with the application property. 
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Response from applicant 

 
The garage does not exceed the south-western lateral building line.  Excavation 
on the subject property would therefore not affect the septic tank, provided that 
the septic tank does not encroach the property boundary. 

 
Response from town planner 

 
The proposed garage will adhere to the 4m street- and 2m lateral building line as 
per the proposed Site Development Plan.  The proposed garage roof will have a 
concrete slab, the overhang of which encroach the 4m street building line with 
0,25m.  Therefore, it is highly unlikely that the proposed development will impact 
the septic tank on the adjacent property. 

 
2. Excavation on the application property below ground level to provide for 

the proposed garage may impact upon the septic tank, as such the 
municipality or property owner need to make provision to make good any 
failure or loss to the septic tank because of the above. 

 
Response from applicant 

 
The garage does not encroach the building lines, excavation is therefore not 
projected to impact upon the septic tank.  The applicant is only liable for 
construction work on the application property.  Provided that the septic tank does 
not exceed the building line the applicant is of the view that damage to the septic 
tank is unlikely. 

 
Response from town planner 

 
It is agreed that the proposed development is not likely to impact the adjoining 
property provided that the property owner ensure the necessary safety measures 
are implemented.  Failing that, contrary to the applicant’s comment, the property 
owner may be liable to make good any damage to the adjoining property.  This is 
regarded a civil legal matter between the respective property owners and not 
relevant to the merit of the application under consideration. 

 
3. The septic tank on Erf 45 is located in the area where the garage is 

proposed, and excavation are planned.  As such appropriate health and 
safety measures should be implemented. 

 
Response from applicant 

 
A conservancy tank is proposed in an alternative location.  The applicant agreed 
to the implementation of the necessary measures to prevent the spillage of 
sewage when the existing tank is removed. 
Response from town planner 

 
The applicant’s comment is noted and agreed with.  The Site Development Plan 
indicates a new proposed septic tank located in front of the garage. 

 
4. A portion of the retaining wall on Erf 68 was removed to provide for access 

to the proposed garage.  The remainder of the retaining wall therefore 
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needs to be stabilised/restored to prevent the remaining retaining wall from 
collapsing.  

 
Response from applicant 

 
The applicant states that the architectural drawings indicate proposed 
construction work that address the concern raised and that it be carried out with 
consent from Overstrand Municipality.   

 
Response from town planner 

 
The applicant’s response is noted and agreed with.  Further, approval had been 
obtained from the Municipal Manager for the retention of the retaining wall 
outside the application property as well as alterations in order to obtain access to 
the proposed garage on the property.  

 
COMMENT FROM HF FOURIE 

 
1. Mr Fourie is in support of the application and of the view that the 

application should be concluded to ensure building work is completed 
which will eliminate the eyesore of the current half-built building on the 
property. 

 
Response from the applicant 

 
The applicant notes that the objector is in support of the proposal and advise that 
building works will commence following completion of the application, thereby 
eliminating the current eyesore. 

 
Response from town planner 

 
The applicant’s response is noted. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All relevant departments provided positive comments. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application can be motivated in terms of the principles in the following 
manner: 
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Spatial Justice 
The proposed development will not further perpetuate historic spatial 
imbalances since it will create employment opportunities, mostly to the benefit 
of the historic marginalised and will ensure upward socio-economic mobility. 

 
Spatial sustainability 
The application property is in an existing approved town and does not impact 
on environmentally sensitive areas or agricultural land. 

 
Efficiency 
The proposed development intends to make optimal use of space on the 
property which is constrained by the topography limiting development to the 
southern portion of the property as well as the dense milkwood trees situated 
rear of the house. 

 
Spatial Resilience 
The development of the property will be in synchrony with the relevant spatial 
planning policies that adhere to the principle of spatial sustainability in terms of 
the Spatial Development Framework and the Overstrand Municipal Growth 
Management Strategy. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and a public participation process 
had been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is consistent with the SDF and OMGMS.  
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/a 
 

10.6 Impact on Municipal engineering services 
 

The proposed additions will not have a significant impact upon existing services 
and is supported by the Engineering Services Department.   

 
10.7 Outcomes of investigations/applications i.t.o. other legislation 

 
The subject property was established with the development of Van Dyksbaai.  
DEA&DP confirmed that the proposal does not trigger any listed activities in 
terms of NEMA subject to compliance with the ad-hoc development set-back 
line as determined by DEA&DP (refer to Annexure I). 

 
The proposed development does not trigger the provisions of Section 38 of the 
National Heritage Resources Act. 
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10.8 Existing and proposed zoning comparisons and considerations 

 
The zoning of the subject property will remain Residential Zone 1, therefore 4m 
street and 2m lateral- and rear building lines apply. 

 
The property is situated within the HPOZ as well as the Coastal Protection 
EMOZ.  No objections were received from the Overstrand Heritage and 
Aesthetics Committee or Environmental Management Services pertaining to the 
impact of the proposal on the HPOZ and Coastal Protection EMOZ. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
Title Deed T19705/2020 applicable to Erf 45, Van Dyksbaai contains the following 
restrictive conditions:” 

 
“Condition C.(2)(b) that only one dwelling, together with such outbuildings as are 
ordinarily required to be used therewith be erected on this erf.” 

 
“C.(2)(d) that no building or structure or any portion thereof except boundary walls 
and fences shall be erected nearer than 15 feet to the street line or public place 
which forms a boundary to this erf.  No such building or structure shall be situated 
within 5 feet of the lateral boundary common to any adjoining erf.  This condition 
shall not apply to the existing building on Erf No. 15 until such time as building is 
demolished.” 

 
The applicant motivates that the title deed conditions were inserted in 1935 due in 
response to the development trends/pressures at the time.  Current development 
trends together with constraints of the subject property necessitates the removal of 
restrictive title conditions.  In view of the above being stated the following directly 
relates to Section 39(5) of LUPA, 2014 (Act 3 of 2014): 

 
The financial or other value of the rights: 

 
There is no financial value to holder of the rights (municipality). 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
There is no personal benefit for the holder of the rights. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended: 

 
The personal benefit would be that the removal will facilitate the 
development/upgrade of the property in accordance with the provisions of the 
Scheme Regulations, thus increased property value that will benefit the applicant. 

 
The social benefit of the restrictive condition remaining in place in its existing 
form and the social benefit of the removal, suspension or amendment of the 
restrictive condition: 

 
There is no social benefit for the condition to remain in place or to be removed. 
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Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights: 

 
Application is only made for removal of restrictive conditions (b) limiting 
development to one dwelling unit only and condition (d) pertaining to title deed 
building lines.  Title deed conditions (a) and (c) that limits development to residential 
purposes only and 50% coverage remains. 

 
The removal of the above restrictive title conditions will enable the property owner to 
develop a second dwelling in future should the need arise, in accordance with the 
primary rights conferred to him via the Zoning Scheme.  Further, there is also a non-
interleading bedroom on the property that is considered to be a second dwelling, 
hence the removal application.  The removal of the restrictive building line clauses 
will also ensure that the existing building encroachment could be accommodated, in 
accordance with the provisions of the Overstrand Municipal Land Use Planning By-
Law as a response to the topographic challenges of the subject property. 

 
Given the above the opinion is further held that the proposal is sufficiently evaluated 
in terms of Section 39 (5) of LUPA, 2014 (Act 3 of 2014). 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The application property is situated in a cul-de-sac comprising eleven (11) properties 
and contains a dwelling situated towards the southern property boundary due to 
topographical site constraints, namely the steep topography climbing from 11,5m in 
the south-east of the property to 20,5m towards the rear property boundary.  The rear 
half of the property forms part of a frontal dune extending across several adjoining 
properties covered with milkwood trees. 

 
The dwelling had been constructed in 1969 according to the date on the gable.  An 
open stoep higher than 1m above natural ground level had been constructed which 
stoep is situated between 0,269m and 0,533m from the street boundary.  The existing 
house also contains an en-suite situated between 1,088m and 1,253m from the 
eastern lateral property boundary.  It is not clear whether these additions were built at 
the same time as the house, or thereafter.  A retaining wall and entrance steps 
leading to the stoep had also been constructed outside the property boundary which 
retaining wall/steps is evident on photographs dating back to 1984. 

 
The current owner bought the property with the aforesaid and is now desirous to 
rectify the historic contraventions.  Application is also made for a proposed enclosed 
canopy/braai room and will encroach the street and lateral building lines as per the 
executive summary above. 

 
Removal of restrictive title conditions 

 
The application for removal of the restrictive title conditions pertaining to building lines 
and the one dwelling unit restriction will facilitate the development in accordance with 
the provisions of the Scheme Regulations and enable condonation of the historic 
street- and lateral building line encroachments and not considered to adversely affect 
the amenity of the surrounding area or vested rights of adjoining property owners. 
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Existing departures (stoep and en-suite) 

 
The existing stoep is situated between 0,269m and 0,533m from the street boundary.  
Part of the stoep slightly exceeds 1m above natural ground level.  Due to the limited 
nature of the encroachment the opinion is held that it will not have a significant impact 
on the character of the area and the retention thereof is supported. 

 
The portion of the existing en-suite bathroom that encroach the 2m lateral building 
line amounts to 1,7m² and is situated between 1,088m and 1,253m from the lateral 
building line.  The en-suite does not have windows facing towards the lateral 
boundary and therefore regarded not to detract from the character of the area or 
amenity of the adjoining property owners.  The encroachment is insignificant and 
does not adversely impact on the character of the area or amenity of adjoining 
properties. 

 
Proposed departure (enclosed patio / braai room) 

 
The applicant proposes to construct an enclosed patio with a fireplace, the openings 
of which will be fitted with security shutters.  Having had regard to the applicable 
definitions of a building and structure the proposed enclosed patio constitutes a braai 
room. 

 
The proposed fireplace measures 3,823m wide and extend to the front edge of the 
stoep and will be situated 0,533m from the street boundary.  The proposed fireplace 
will be situated 1,207m from the lateral property boundary.  

 
The application property is situated in a cul-de sac with eleven (11) properties.  The 
majority of these properties adheres to the street building line.  The street building 
line encroachments on Erf 39 (existing house) and Erf 568 (open stoep and pergola) 
is unauthorised.  Erf 43 had historic building plan approval for a garage with access 
over the erf near the street boundary, whilst departure approval was granted for a 
roof terrace above the garage with a 2,36m setback from the street boundary. 

 
Having had regard to the character of the cul-de-sac as described above it is evident 
that although there are structures that encroach the 4m street building line none of 
these extend onto the property boundaries, save for the unauthorised pergola on the 
adjoining property.  The proposed braai room situated varying between 0,269m and 
0,533m form the street boundary is therefore not in line with the character and 
morphology of existing development in the surrounding area and considered to 
detract from the visual amenity of the locality. 

 
Although the topography limits development to the bottom portion of the property 
adjacent the street building line, approval of the proposed braai room almost onto the 
street boundary will create an unacceptable precedent, the cumulative impact of 
which will detract from the visual amenity of the locality. 

 
Further, the cul-de-sac is accessed by a narrow 4m gravel road without formal 
sidewalks.  The proposed encroachment in close proximity of the street boundary will 
therefore appear visually imposing in the street scape which is not desirable. 

 
The proposed fireplace will have a 3,82m wide chimney, the majority of which will 
encroach the 4m street building line up to 0,533m from the street boundary and the 
2m lateral building line up to 1,207m.  The width of the chimney is considered 
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excessive and considered to contribute to the adverse impact on the character of the 
streetscape and is therefore not supported.  The fireplace could easily be reduced to 
achieve a 2m setback from the street boundary, still leaving a generous fireplace in 
excess of 2m which will significantly minimise the visual impact onto the street 
scape/character of the area. 

 
Having had regard to the evaluation above, the construction of the proposed braai 
room is not desirable.  The opinion is however held that an open canopy and fireplace 
set back 2m from the street building line could be supported since it will have less 
impact and will not detract from the amenity of the adjoining properties and will be 
dealt with in the recommendation and approval conditions. 

 
Proposed departure (garage) 

 
The proposed garage will be situated towards the eastern side of the dwelling and 
maintain the street- and lateral building lines.  The garage will be provided with a flat 
roof and be used as a roof terrace, the front edge of which marginally encroach the 
street building line.  The encroachment of the 4m street building line by 0,25m is 
insignificant and will not adversely impact the visual amenity of the area or residential 
amenity of the occupants of adjoining properties and is therefore supported. 

 
Heritage Protection Overlay Zone (HPOZ) 

 
Due to its location within the HPOZ the application was referred to the Overstrand 
Heritage and Aesthetic Committee (OHAC) for comment who did not object to the 
proposal. 

 
Environmental Management Overlay Zone (EMOZ) 

 
The subject property is situated within the Coastal Protection Zone (EMOZ).  The 
application was circulated to Environmental Management Services for comment who 
did not raised any objections. 

 
Determination of Administrative Penalty 

 
In terms of the By-law the applicant must provide the following in terms of Section 
90(3) of the By-Law, namely: 

 
(a) nature, duration, gravity and extent of the contravention 

 
The building was constructed during 1969 and the stoep and the encroachments 
occurred on that date or thereafter. 

 
(b) the conduct of the person (allegedly) involved in the contravention 

 
The current owner purchased the property during 2020.  The sale was informed 
by the historic approved building plans (attached as Annexure L) and only 
became aware of the encroachments after Johan Gericke was appointed to 
prepare drawings for the upgrade of the property. 

 
(c) a report by a quantity surveyor in matters of unauthorised building/construction 
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The applicant motivates that the small nature of the encroachments does not 
warrant the appointment of a quantity surveyor. 

 
(d) whether the unlawful conduct was stopped and 

 
The owners are in process of rectifying the contravention via an application for 
determination of an administrative penalty, departure and removal of restrictive 
title conditions. 

 
(e) whether the person allegedly involved in the contravention has previously 

contravened this by-law or a previous planning law. 
 

The applicant advised that the landowners’ did not previously contravened the 
By-law. 

 
The property owner bought the property from the developer with the dwelling as is 
and took transfer in 2020.  Following building plan submissions for renovations and 
proposed additions it became clear that the dwelling has not been constructed in 
accordance with the approved plans.  The owner then appointed Messrs WRAP 
Project Office to submit the necessary land use applications.  It is clear the 
deviations from the former property owner(s) and that the current owner is not 
responsible therefore.  The opinion is therefore held that the property owner cannot 
be held liable for the payment of an administrative penalty in respect of the historic 
unauthorised encroachment of the property.  It is therefore recommended that an 
administrative penalty in respect of Erf 45, van Dyksbaai not be imposed. 

 
Conclusion 

 
Having had regard to the evaluation above, the opinion is held that the application for 
removal of restrictive title conditions and departure is desirable and supported in 
accordance with the recommendation below, save for the enclosed patio/braai room 
situated between 0,269m and 0,533m from the street boundary.  The current owner 
inherited the historic encroachments/deviations from the approved building plans 
when transfer of the property was taken during 2020 and therefore cannot be held 
liable for the payment of an administrative penalty. 

 
13. RECOMMENDATION 

 
1. that the letters of objection and comment received be noted; 
  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment Bylaw on Land Use Planning, 2020 (By-Law) received from 
Messrs WRAP Project Office on behalf of Webb Ellis Huis (Pty) Ltd applicable 
to Erf 45, Van Dyksbaai for the removal of restrictive title deed conditions 
C.(2)(b) and C.(2)(d) as contained in Title Deed T19705/2020, be approved in 
terms of the provisions of Section 61 of the By-Law; 
 

3. that the application for departure in terms of Section 16(2)(b) of the By-Law for 
the encroachment of the south western street building line from 4m to 0,269m 
and 0,533m and the south eastern lateral building line from 2m to 1,253 and 
1,088m to accommodate the existing dwelling (stoep and en-suite), be 
approved in terms of the provisions of Section 61 of the By-Law; 
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4. that the application for departure in terms of Section 16(2)(b) of the By-Law for 

the encroachment of the south western street building line from 4m to 3,749m 
to accommodate the proposed balcony overhang, be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
5. that the application for departure in terms of Section 16(2)(b) of the By-Law for 

the encroachment of the street building line from 4m to 0,269m and 0,533m 
and the 2m lateral building line to 1,204m to accommodate a proposed 
enclosed patio/braai room, be partially approved in terms of the provisions of 
Section 61 of the By-Law; 

  
6. that the applicant be exempted from the payment of an administrative penalty 

in terms of Section 90(4) of the By-Law pertaining to the existing street- and 
lateral building line encroachments applicable to Erf 45, Van Dyksbaai; 

  
7. that the decisions in paragraphs 2. to 5. above be subject to the following 

conditions: 
   
 (a) that a revised Site Develpoment Plan be submitted for approval by the 

Authorised Official under delegated authority, indicating a reduced open 
canopy and fireplace which canopy and fireplace encraoch the street- 
and lateral buidling lines with 2m and 0,80m respectively; 

   
 (b) that the canopy and fireplace shall remain open and may not be 

enclosed; 
   
 (c) that building plans be submitted to the Building Department for approval, 

and that all conditions of the Building- and the Fire Department, be 
complied with at that stage 

   
 (d) that all the conditions in the Services Report (attached as Annexure J), 

be complied with. 
   
 (e) that all the conditions from Telkom (attached as Annexure H), be 

complied with 
   
 (f) that all other development parameters as prescribed in the relevant 

Zoning Scheme, be complied with; 
   
 (g) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation, and 
   

8. that the applicant and objector/persons who commented be notified of their 
right of appeal in terms of Section 78 of the Overstrand Municipality 
Amendment By-Law on Land Use Planning, 2020 with regard to the above 
conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
Reasons for approval 

 
❖ The application has followed due procedure. 
❖ None of the relevant departments have any objection. 
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❖ The Overstrand Zoning Scheme Regulations have sufficient control measures 

when it comes to land use, coverage and building line controls. 
❖ The proposal will not negatively impact on existing/vested rights of adjoining 

property owners.  
❖ The proposal is considered in line with the Municipality’s SDF. 
❖ The proposal is consistent with the planning principles in terms of LUPA and 

SPLUMA. 
 

Reasons for partial approval of the enclosed patio/braai room  
 

❖ The enclosed patio and braai room as proposed is not in line with the character 
and morphology of existing development within the cul-de-sac and considered to 
adversely impact the character and visual amenity of the locality. 

❖ An open canopy and fireplace encroaching the street- and lateral building lines 
with 2m and 0,8m respectively will have less visual impact and not considered to 
unacceptably detract from the character of the street scape.  

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed T19705/2020 
Annexure E: Letters of comment/objection 
Annexure F: Response from applicant 
Annexure G: Comment: Fire Services 
Annexure H: Comment: Telkom 
Annexure I: Comment: Department of Environmental Affairs and Development 

Planning: Component Environmental 
Annexure J: Services Report 
Annexure K: Comment: Property Administration 
Annexure L: Approved Building Plan 
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