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1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 6 October 

2020 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 221, 3 SCHOOL STREET, FISHERHAVEN: APPLICATION FOR 

REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS AND 
DEPARTURE: MESSRS WRAP PROJECT OFFICE ON BEHALF OF EW 
SOLOMON 

 
Report attached. 

 
 
4.2 ERF 115, 39 THE CRESCENT, FISHERHAVEN, OVERSTRAND 

MUNICIPAL AREA: PROPOSED CONSENT USE: MESSRS ME 
PLANNERS ON BEHALF OF A WALLS 

 
Report attached. 

 
 
4.3 ERF 1362, 95 CEASER ROAD, PRINGLE BAY, OVERSTRAND 

MUNICIPAL AREA: PROPOSED CONSENT USE: CF BLAIR 
 

Report attached. 
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4.1 
ERF 221, 3 SCHOOL STREET, FISHERHAVEN: APPLICATION FOR REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITIONS AND DEPARTURE: MESSRS WRAP PROJECT 
OFFICE ON BEHALF OF EW SOLOMON 
 
221 HFH (3299/2019) 
H Olivier (028) 313 8900 Hermanus Administration 
21 September 2020 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 21 August 2019 from Messrs WRAP on behalf of 
EW Solomon on Erf 221, Fisherhaven for the following: 

 
 Removal of restrictive title condition in terms of Section 16(2)(f) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 on Erf 221, 
Fisherhaven for the removal of the restrictive condition in Title Deed 
T37434/2015, Clauses D.4., D.4.(a), D.4.(b), D.4.(c), D.4.(d) and D.4.(e). 

 
The restrictive condition reads as follows: 

 
“D. SUBJECT FURTHER to the following special conditions newly imposed by the 

Administrator of the province of the Cape of Good Hope in terms of 
Ordinance 33 of 1934 when approving of the establishment of Fisherhaven 
Township and contained in Deed of Transfer No. T30705/1969, namely: 

 
1. …………………………. 
2. …………………………. 
3. …………………………. 

 
4. This erf shall be subject to the following further conditions, provided 

especially that where in the opinion of the Administrator, after consultation 
with the Township board and the Local Authority, it is expedient that the 
restriction in such condition should at any time be suspended or relaxed, he 
may authorize the necessary suspension or relaxation subject to 
compliance with such conditions as he may impose: 

 
a) It shall not be subdivided; 

 
b) It shall be used only for such purpose of erecting thereon one 

dwelling together with such outbuildings as are ordinarily required to 
be used therewith; 

 
c) That no more than 30% the area thereof shall be built upon; 

 
d) No building or structure, or any portion thereon except boundary 

walls and fences, shall be erected nearer that 4,72 metres to the 
street line which forms a boundary of this erf, nor with 3,15 metres of 
the rear of 1,57 metres of the lateral boundary common to any 
adjoining erf, provided that the consent of the Local Authority an 
outbuilding not exceeding 3,05 metres in height measured from the 
floor to the wall plate and no portion of which will be used for human 
habitation, may be erected within the above prescribed rear space. 
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On consolidation of any two or more erven, this condition shall apply 
to the consolidated area as one erf. 

 
e) In the event of the provisions of a Town Planning Scheme being 

made applicable to this erf, which provisions are more restrictive 
than the provisions contained in the above, then the provisions of 
such scheme shall apply.’’ 

 
 Departure in terms of Section 16(2)(b) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2015 to relax the following: 
 

- departure from the permissible 50% coverage to 55,05%; 
- relaxation of the 4m north-eastern street building line to 0m to 

accommodate the existing carport; 
- relaxation of the 2m north western lateral building line to 0m to 

accommodate the existing carport; 
- departure from the permissible 6,5m width of a carport to accommodate 

the existing carport which is 16,208m wide along the street boundary. 
 

A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  Title Deed 
T37434/2015 is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf measures 927m² in extent and is located in a residential area of Fisherhaven.  
There is an existing double storey dwelling with garage, and vast carports on the 
property. 

 
The applicant is trying to legalize the existing carports; hence this application was 
submitted. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
- The applicant is trying to legalize existing carports, which are not in line with the 

Zoning Scheme Regulations and title deed restrictions. 
 

- The applicant intends removing title deed conditions for the following reasons: 
 

Condition not to subdivide the property:  
 

The applicant does not intend subdividing the property at this stage. However, it 
will enable him to do so in the future, as it would be in line with the Overstrand 
Municipality Growth Management Strategy (OMGMS). 
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Condition to only construct one dwelling:  
 

The applicant intends to create a second dwelling on the property in the future. 
This would be in line with the Density Policies and allowed in terms of the 
Residential Zoning I: Single Residential Zoning. 

 
Condition that restrict development to a 30% coverage:  

 
The existing building has an existing coverage of 55,05%.  The restriction was 
to cater for the low density development in 1960 limited to one (1) dwelling.  
With the new primary rights in terms of the Zoning Scheme, there is more and 
more pressure in Fisherhaven on this restriction. 

 
Condition limiting buildings to be constructed nearer than 4.72m from the street 
boundary, 3.15m from the rear boundary and 1.57m from lateral boundaries: 

 
These title deed restrictions were instituted to maintain the low-density 
character. In terms of the new Residential Zone I: Single Residential Zoning 
longer buildings are constructed, and it is a common practice for property 
owners to locate garages and carports over building lines. 

 
- Considering the removal of restrictive conditions in terms of Section 35(4) of the 

Overstrand Municipality By-Law, 2015: 
 

 The restrictive conditions do not have a beneficial financial or other value for 
the owner of any other party. 

 No personal benefits accrue to the holder of the restrictions. 
 The land owner will be permitted to keep the existing buildings. 
 There is no social benefit if the conditions remain in place. 
 The social benefit of removing the restriction is that a second dwelling can be 

accommodated for affordable housing for the public, and it will reduce urban 
sprawl. 

 No member of the community will be deprived of any rights, should the 
conditions be removed. 

 No new services (i.e. water, sewerage, electricity) will be required. 
 The existing access from School Street will be used. 
 No additional land uses will be allowed due to this application; therefore, it will 

be compatible with surrounding land uses. 
 The existing building is in line with the height restrictions and is not visually 

intrusive, and therefore in line with the character of Fisherhaven. 
 The carport increases the property’s value and thereby also surrounding 

properties’ values and, therefore, has a positive economic impact. 
 The existing buildings have no impact on the safety, health and wellbeing of 

the surrounding community. 
 The application is in line with the requirements of SPLUMA, PSDF and SDF, 

which designate the property for residential purposes. 
 The proposal is in line with the OMGMS as the construction of the carport 

enhances the quality and efficiency of the built environment, more efficiently 
uses services and is in line with the character of the surrounding area. 
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- The application is in line with the Planning Principles as follows: 
 

Spatial Justice: 
The application will not contribute to spatial development imbalances caused by 
apartheid. 

 
Spatial Sustainability  
A future second dwelling will increase density which promotes spatial 
sustainability. 

 
Efficiency 
Existing services, space, energy and infrastructure will be optimally used. 

 
Spatial Resilience 
The application is in line with the spatial resilience policy proposals. 

 
Good Administration 
A good public participation process was followed by the Overstrand Municipality. 

 
The following departures from the Zoning Scheme are applied for: 

 
- To relax the coverage from 50% to 55,05% - There was only a marginal 

increase in coverage when the carports were constructed, and the 
property does not feel over densified.  It is also an upgrade of the 
property. 

- The encroachment over the 4m street and 2m lateral building lines, and 
departure from the maximum 6,5m width of a carport on the street 
boundary can be supported as it will not be used for habitable purposes 
and only be used when the property owner or the guests require shaded 
parking. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local newspaper Yes 6 November 2019 13 December 2019 

Gazette Yes 8 November 2019 13 December 2019 

Notices Yes 4 November 2019 13 December 2019 

Ward Councillor Yes 5 November 2019 13 December 2019 

Total letters of support None 

Total letters of objection None 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 

4



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 29 OCTOBER 2020 

 
 

6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Fire Department 7/11/19 No objection. 

Engineering Services 27/12/19 See Annexure E. 

Building Control 7/11/19 No objection. 

Waste Management 29/11/19 No objection. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
N/A 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All Municipal Departments (relevant departments) support the application. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
N/A 

 
Spatial Sustainability 
It is not foreseen that the extensions would have an impact on the environment, 
but there is concern regarding the scale of the carports and the fact that it is 
approximately 26m long on the lateral boundary measuring ±34m and 
approximately 16m long on the street boundary which measures ±27m.  It could 
create the precedent for more such applications in an area with low-density 
character with most erven with coverage less than 30%. 
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Efficiency 
It would be the most financial efficient way for the applicant if the Municipality 
approve the application, but the proposal must then not impact the character of 
the area.  

 
Spatial Resilience 
N/A 

 
Good Administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-laws and the public participation process 
has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is consistent with the Spatial Development Framework and the 
OMGMS. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
The application for removal of restrictions must also be considered in terms of 
the Western Cape Government: Provincial Support Document: Restrictive 
Conditions. 

 
10.6 Impact on Municipal Engineering Services 

 
No services will be required. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial Documents. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

Why was the restrictive condition imposed and how is it beneficial 
 

The value of the specific conditions is to protect the existing low density 
character of Fisherhaven.  It stipulates more restrictive building lines coverage, 
prohibits subdivisions and also does not allow second dwellings.  The removal 
of the restrictive conditions must therefore carefully be considered to not impact 
on such character. 
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It is to be noted that building line- and coverage relaxations have been 
approved in the past, and sufficient information was provided to evaluate such. 

 
Clear information was however not provided for the removal of the restriction 
relating to subdivision and construction of a second dwelling, and it is therefore 
difficult to measure such impact.  

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
The holder of the rights, the Municipality, will have no personal benefit with the 
removal of rights. 

 
The person seeking the removal will benefit, as the removal of the condition will 
provide the owner to keep some of the buildings constructed which is over the 
30% coverage indicated in the Title Deed and the building lines stipulated.  It 
will also provide him/her with the possibility to later create a second dwelling on 
the property or subdivide the property. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended 

 
There have been cases in Fisherhaven where title deed conditions were 
removed dealing with conditions not allowing second dwelling, coverage and 
building lines.  It is to be noted that the restrictive conditions were inserted in 
the Title Deed in 1969 when the township establishment took place, but the 
needs of the community have changed significantly over the past 40 years. 

 
The Overstrand Zoning Scheme and the Forward Planning Policies do provide 
for new control measures that ensure that development will not lead to negative 
impact on the community.   

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
The proposal is to remove all conditions in favour of the beneficiary.  It relate to 
a coverage limitation, building lines, a limitation to only construct one (1) 
dwelling unit and not to subdivide the erf. 

 
Only two (2) of the restrictions are however required to be removed to address 
the applicant’s existing building work which are the conditions for building line 
restrictions and the coverage restriction. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The application is for removal of restrictive title deed conditions and also a 
departure in terms of the Overstrand Municipality Zoning Scheme. 

 
The title deed conditions were created in 1969 with Township Establishment.  
The Fisherhaven area did not have a Zoning Scheme, and title deed 
restrictions were used to ensure control of the development in the area. 
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The restrictions being applied for to be removed restrict subdivision, limit 
development to one (1) residential dwelling, limit coverage to 30% and stipulate 
4,72m street building line, 3,15m rear building lines and 1,57m lateral building 
lines on residential erven. 

 
Although Fisherhaven has a very low density character, more and more 
applications are received to remove title deed building lines and the one (1) 
dwelling limitation, due to the new changing needs of the community. 

 
The Forward Planning Policies have also earmarked certain areas for further 
densification, which would mean that in future more applications will be 
received to remove the title deed conditions limiting development to 30% 
coverage and one (1) dwelling.  The reality is that these restrictions were 
stipulated in the Title Deed 40 years ago, and considering the future 
opportunities in Fisherhaven, it is understandable why the applicant wants to 
apply for the removal of all these restrictions. 

 
The existing building has coverage well over 30% and is constructed over the 
lateral and street building line.  The impact thereof will be dealt with in the 
discussion of the zoning scheme restriction hereunder.  The conditions limiting 
subdivision and the construction of only one (1) dwelling is however not 
relevant to the existing structures and the application, as it does not include a 
second dwelling or the subdivision of the erf. 

 
The fact that detailed information lack regarding a possible second dwelling and 
subdivision of the erf, makes it is not possible to measure the impact thereof in 
terms of the criteria to measure impact on the value of the rights and the benefit 
for these restrictions remaining in place.  It is then also stipulated in the 
Western Cape Government Provincial Support Document: Restrictive 
Conditions that the rights of other beneficiaries of restrictive conditions should 
carefully be assessed and considered.  The lack of clear proposals regarding a 
second dwelling and subdivision of the property, therefore makes it impossible 
to evaluate such part of the application. 

 
The Overstrand Municipality Zoning Scheme Regulations, 2014 specifies a 
coverage restriction of 50%, 2m rear and lateral building lines and a 4m street 
building line.  Carports over the street building line may also only be 6,5m in 
width. 

 
The proposal is to legalize the existing carports constructed onto the western 
lateral boundary for a distance of 26,2m, and also for a distance of 16,2m on 
the street boundary.  All buildings on site also have a total coverage of 55,05%. 

 
The existing carports stretch over long distances on the western boundary and 
street boundary, and do have a visual impact especially on the street façade.  It 
is also considered very bulky with a coverage of 55.05%. 

 
To evaluate if the application is in line with the character of the area, a survey 
was done on Google Maps to try to determine the bulk in the immediate area 
and wider Fisherhaven area.  These calculations were done on the roof 
covering, and could possibly be lower. 

 
In the immediate area, coverage on properties measure between 10-29%.  
However, considering the wider Fisherhaven there appear to be at least other 
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properties with coverage between 35-40%.  One property has a coverage that 
appear to be over 50%, but there are illegal building work on the property and 
the Building Control Department is taking steps against such property owner. 

 
Considering the above, to increase coverage over 30% is not out of line with 
the character of Fisherhaven, but coverage over 50% is definitely not 
considered in line with the character of Fisherhaven. 

 
From a bulk perspective the removal of the 30% coverage restriction can be 
supported, but the relaxation of the 50% coverage as specified in the Zoning 
Scheme, is not supported. 

 
It is therefore recommended, to help limit the visual impact of the carports 
constructed onto the boundaries and the high bulk feel, certain portions of the 
carports over the building lines should be removed. 

 
This will mean that the existing footprint of the buildings will have to be reduced 
with approximately 47m2 from 508,59m2 to 461,5m2.  It is recommended that 
the carport fronting the street be at least reduced with 3m east of the boundary 
with Erf 220, up to and in line with the north-western corner of the existing 
dwelling on Erf 221.  This would decrease the footprint with 18m2 and the street 
frontage from 16,2m to 13m (total length of boundary 26,7m). 

 
It is also recommended that the carport over the western lateral building line be 
reduced with 29m2 footprint, which means that a further 10,2m length of this 
carport must be removed.  Ultimately, the total length of the carport over the 
western lateral building line will have to be reduced from 26,2m to 10m in 
length. The 6m part of carport extending past the north-western corner of the 
dwelling must be removed, but it is the applicant’s prerogative which other 
10,2m length of the further 20,2m long remainder of the carport over the 
western building line he/she would want to keep. 

 
The above mentioned recommendation will limit the carport on the street 
boundary to 13,2m, which is approximately half of the length of the street 
frontage.  This is considered more acceptable, considering that there is no 
direct access from the street to this carport. 

 
The recommendation to reduce the carport on the lateral boundary with 
approximately 16m would ensure that the carport length on the lateral boundary 
will be less than 33% of the boundary.  This is also considered to be more 
acceptable and visually less imposing.  These alterations will also provide for an 
acceptable coverage of 50%, in line with the Zoning Scheme Regulations. 

 
It is then also supported that the restrictive conditions in the Title Deed relating 
to coverage and building lines be removed, to enable the above proposal. 

 
The application however does not include the construction of a second dwelling 
or the subdivision of the erf, and the removal of such conditions cannot be 
supported, as there is not sufficient information to measure the impact of the 
removal of such restrictions. 

 
The condition [D.4.(e)] stipulating that the conditions stipulated in a Zoning 
Scheme will apply also has no impact on the application and there is no reason 
for such condition to be removed. 
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13. RECOMMENDATION 
 

1. that the application in terms of Section 16(2)(f) of the Overstrand Municipal 
By-Law on Municipal Land Use Planning, 2015 (By-Law) on Erf 221, 
Fisherhaven for the removal of restrictive condition D4(c) and D4(d)of Title 
Deed T37434/2015, be approved in terms of the provisions of Section 61 of 
the By-Law; 

  
2. That the application in terms of Section 16(2)(f) of the By-Law on Erf 221, 

Fisherhaven for the removal of restrictive conditions D4, D4(a), D4(b) and 
D4(e) of Title Deed T37434/2015, not be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
3. that the application in terms of Section 16(2)(b) of the By-Law on Erf 221, 

Fisherhaven for the relaxation of the allowable coverage from 50% to 
55,05%, not be approved; 

  
4. that the application in terms of the By-Law on Erf 221, Fisherhaven to relax 

the western lateral building line from 2m to 0m, the street building line from 
4m to 0m and the maximum width of a carport over the street building line 
from 6,5m, to accommodate an existing carport, be partially approved in 
terms of the provisions of Section 61 of the By-Law; 

  
5. that the decisions in Points 1. and 4. be subject to the following conditions: 
  
 (a) that the amended building plans be submitted only indicating the 

carport over the street building line for a distance of 13,2m in front and 
in line with the north-western corner of the existing dwelling on 
Erf 221, and that the carport section over the western lateral building 
line only be allowed next to the existing dwelling and must be reduced 
to a length of 10m, thereby limiting the total coverage to 50%; 

   
 (b) that building plans be submitted to the Building Branch for approval, 

and that all conditions of the Building and the Fire Department, be 
complied with at that stage; 

   
 (c) that all other development parameters as prescribed in the relevant 

Zoning Scheme, be complied with; 
   
 (d) that this approval does not absolve the owner/applicant from 

compliance with any other relevant legislation; 
   
 (e) that all the conditions in the Services Report (attached as 

Annexure E), be complied with, and 
   
 (f) that the permission from Telkom and Eskom be obtained should any 

other infrastructure be impacted upon. 
   
6. that the applicant be notified of its right of appeal in terms of Section 78 of 

the Overstrand Municipality By-Law on Land Use Planning, 2015 with 
regard to the above decision. 
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14. REASONS FOR RECOMMENDATION 
 

POINT 1.: 
 

 No objections were received. 
 There are already other properties in Fisherhaven with coverage over 30% and 

structures onto boundaries, and the removal of these restrictions would not 
impact on the character of the area. 

 The Overstrand Zoning Scheme Regulations are sufficient controls when it 
comes to coverage and building line controls. 

 The removal of the restrictions will not have a negative effect on the Fisherhaven  
Community. 

 
POINT 2.: 

 
 The application does not include the construction of a second dwelling or a 

subdivision application, and therefore the benefit of the restriction cannot be 
measured, nor the value of the restriction. 

 The impact of the removal of the conditions on the character of Fisherhaven 
could also not be measured. 

 
POINT 3.: 

 
 Most properties in Fisherhaven have densities of less than 30%, with a limited 

number with coverage between 30% and 50%, and a departure to relax the 
Zoning Scheme limitation of 50% to 55,08% is considered too extreme.  This is 
not considered in line with the character of Fisherhaven and could create an 
unwanted precedent. 

 
POINT 4.: 

 
 The encroachment of the carport over the western lateral and street building line 

is extreme, being 76% of the lateral boundary and 60% of the street boundary. 
 The above encroachments are not in line with the low-density character of the 

area, and have a visual impact on the neighbour and the street façade. 
 The reduction of the carport over the 4m street building line to 13,2m, would 

reduce it to less than 50% of the street frontage, and more acceptable. 
 The reduction of the carport over the lateral building line to 10m would reduce it 

to less than 33% of the boundary length, and more acceptable. 
 The above mentioned alterations would ensure that coverage drops to 50%, 

providing for encroachments that are less bulky, and fit in more with the character 
of Fisherhaven. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed T37434/2015 
Annexure E: Services Report 
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