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4.3 
ERF 987, 30 MOFFAT STREET, HERMANUS (EASTCLIFF), OVERSTRAND MUNICIPAL 
AREA: REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS: MESSRS PLAN ACTIVE 
TOWN- AND REGIONAL PLANNERS ON BEHALF OF PM HEYNS 
 
987 HEC (3784) 
P Roux (028) 313 8900 Hermanus Administration 
16 August 2018 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 13 September 2017 from Messrs PlanActive 
Town- and Regional Planners on behalf of the owner of Erf 987, Hermanus 
(Eastcliff), PM Heyns, for the following: 

 
 removal of restrictive title deed conditions in terms of Section 16(2)(f) of the 

Overstrand By-law on Municipal Land Use Planning, 2015 (By-Law) in order to 
conduct a dental practice from the residence and the retention of the existing 
carport; and 

 departure in terms of Section (2)(b) of the By-Law to relax the lateral building line 
from 2m to 0m in order to retain the existing carport. 

 
The Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Report from the applicant in support of the application is attached as 
Annexure B, the Site Development Plan is attached as Annexure C, while the Title 
Deed of the property is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 987, Hermanus (Eastcliff) is zoned as Single Residential Zone 1 and is developed 
with a dwelling and outbuilding.  The wish to operate a dental practice from the 
residence will be in line with the primary use for home occupation.  However, the 
Title Deed of the property has a restrictive condition which limits the use of the 
property to residential only.  The applicant seeks to remove the restrictive condition.  
The applicant also seeks a departure from the lateral building line in order to legalize 
the existing carport structure. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The detailed motivation for the proposed application (attached as Annexure B to the 
item) must be read together with this summary below: 

 
 Erf 987 Eastcliff is 694m² in extent and is held by Title Deed No. T48386/2017. 
 The subject property is situated in a residential area and across the street from 

Hermanus High School. 
 The Title Deed applicable to Erf 987, Hermanus is more restrictive in terms of 

building lines and use of the property than the current Zoning Scheme. 
 The property owner seeks to operate a home occupation (dental practise) and 

retain the existing carport, therefore the following is proposed: 
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 departure in terms of Section 16 (2)(b) of the By-Law for the lateral 
building line from 2m to 0m in order to retain the existing carport on the 
lateral boundary; and 

 removal of title deed restrictions in terms of Section 16(2)(f) of the By-Law 
to conduct a dental practice from the residence and to allow the retention 
of the existing carport. 

 Title Deed T48386/2017 applicable to the property Page 2, paragraph B.A.(a) 
stipulates restrictive conditions which relate to: 

 that this erf be used for residential purposes only; 
and Page 2, paragraph B.A.(d) which stipulates restrictive conditions which relate 
to: 

 that no building or structure or any portion thereof except boundary walls 
and fences shall be erected nearer than 4,72m to the street line which 
forms a boundary of this erf.  No such building or structure shall be 
situated within 1,57m of the lateral boundary common to adjoining erf. 

 The use and zoning of the property will remain unchanged and in line with the 
zoning of the neighbouring properties. 

 The proposed dental practice will be in compliance with the parameters for home 
occupation as stipulated in the Zoning Scheme. 

 Although removal of the title deed condition is requested for the proposed dental 
practice, the proposed use is not applied for as it is a primary right with the only 
restriction that which is stated in the Zoning Scheme. 

 No additional structures will be built and no additional services will be required. 
 The applicant further motivates that the proposal is in line with Overstrand 

Municipality’s forward planning documentation and the planning principles as 
depicted in the planning legislation. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 08/03/2018 20/04/2018 

Ward councillor Yes 14/03/2018 20/04/2018 

Provincial Gazette Yes 16/03/2018 20/04/2018 

Local newspaper Yes 13/03/2018 20/04/2018 

Total letters of objection One (1) 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning?  

Yes 

Was the application processed correctly?  Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  
Date 
received 

Summary of comments Recommendation  

Ward Councillor 14/03/2018 

If there is no approved 
plan for the carport, how 
could the sale have been 
legally passed? Should 
there be any objections 
forthcoming, I will not 
support this application. 

Negative 

Building 
Department  

26/03/2018 

Supported subject to 
compliance with SANS 
10400 and heritage 
approval 

Positive 

Local Heritage 27/03/2018 No comment. Positive 

Environmental 
Section 

04/04/2018 No objection Positive 

Engineering 
Services 

25/04/2018 Annexure G. Positive 

Fire Department 22/05/2018 Annexure H. Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Two (2) objections were received against the application from two (2) adjacent 
property owners; however one (1) was withdrawn in support of the application.  The 
remaining objection is from Mr and Mrs Romburgh, property owners of Erf 988, 
Hermanus (Eastcliff). 

 
The full objection and response thereto is attached to this item and should be read 
together with the summary below: 

 
Eastcliff and Moffat Street is an established old residential neighbourhood 
with no premises currently operating a home based business.  The proposal 
will affect property value in the street and change the character of the quiet 
residential environment.  Any advertising for the practice will be an eye sore.  
It will further create a precedent for future endeavours. 

 
Applicant’s response 

 
The Overstrand Municipality Zoning Scheme Regulations makes provision for home 
occupation as a primary right subject to the restrictions as listed in the regulations.  
The proposed use will comply with all of the parameters as set forth and therefore 
the primary use will remain single residential.  The retention of the primary use will 
allow the character of the area to be unchanged and therefore the dental practice 
will not have a negative effect on the residential character. 
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Advertising will be professionally designed and will also be submitted to the 
Municipality for their approval.  The property owner will ensure that the signage is 
tasteful and that it would not retract from the current character and land values of 
the area. 

 
Town Planner’s response 

 
The objection of the next door property owner is noted.  This report will seek to 
establish whether the removal of the title deed restriction will have a negative impact 
on the character of the area. 

 
Lack of sufficient parking available on site due to narrow driveways, and 
therefore vehicles will be parked across the street near the school.  This 
would add to the busy intersection of arriving and departing cars during drop 
off and collection times. 

 
Traffic issues may also occur due to traffic during peak times, this will be 
magnified by the coming and going of guests. 

 
Applicant’s response 

 
A single garage and parking bay behind the garage is for the sole use of the owner 
of the subject erf.  Two (2) additional parking bays are provided for patients that will 
not interfere with the vehicular movement of the owner’s vehicles.  The two (2) 
additional parking bays are allocated for the use of patients only, further the parking 
bays are positioned not to interfere with one another.  Two (2) parking bays are 
sufficient as the patients will only be seen on appointment with one (1) patient being 
treated and the next patient waiting. 

 
Vehicular impact will be minimal and not have a negative impact on traffic flow as 
only one (1) to two (2) vehicles are anticipated to exit and enter in an hour. 

 
Town Planner’s response 

 
Parking bays are provided on the Site Development Plan.  The application was also 
circulated to the traffic department who did not respond to the application, and to the 
Engineering Department who indicated that the roads and traffic are in order. 

 
Noise pollution as there are high pitched noise coming from dentistry’s drills 
and other equipment, the coming and going of staff and patients to be 
disruptive and irritating to the immediate neighbours. 

 
Applicant’s response 

 
The high school causes a greater cumulative impact on noise levels than the dental 
practice will.  This is due to the activities which take place on the sports fields.  The 
applicant also states that the noise generated by the equipment will not be more 
than that of a typical conversation this is due to how the humans perceive noise. 

 
Town Planner’s response 

 
The response provided by the applicant is noted.  The property owner can also 
install mitigation measures to prohibit noise pollution caused by the dentistry. 
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Medical waste will be stored on the property and collected once a week which 
is a worrying factor.  The potential exist for used hypodermic needles, etc. to 
be misplaced. 

 
Applicant’s response 

 
Medical waste will be sorted into two (2) separate containers one for sharp objects 
and one for soft waste.  The containers are kept in a sterilised room.  Medical waste 
is collected by a specialized company and it will not be disposed with the domestic 
waste. 

 
Town Planner’s response 

 
The response provided by the applicant is agreed with. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See comment above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
Comment received from the Ward Councillor is as follows: 

 
“If there is no approved plan for the carport, how could the sale have been legally 
passed?  Should there be any objections forthcoming, I will not support this 
application.” 

 
Town Planners’ response 

 
The sale of the property is not subject to the approval of building plans, unless the 
buyer and seller is in agreement that approved building plans must be furnished 
before the sale can take place.  The Building Department cannot stop the sale of a 
property on account of illegal building work.  Lastly the objections provided by the 
adjacent property owner are sufficiently addressed. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The proposed application is considered consistent in the following manner from 
a town planning perspective: 

 
Spatial Justice 
The proposed departure and removal of the restriction of the Title Deed will not 
further promote the spatial development imbalances.  The proposed application 
is in character with the existing area where similar uses have occurred in the 
past and thereby the approval of the proposed application will not be spatial 
bias. 
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Spatial sustainability 
The application is considered spatially sustainable as the existing property will 
be more optimally utilised without affecting natural vegetation.  The existing 
structures are compatible with the character of the area and do not impact 
conservation worthy areas of Hermanus.  The dental practice will be in close 
proximity to the high and primary schools and it would therefore be easily 
accessible for school children to obtain regular dental check-ups. 

 
Efficiency 
The proposed application only affects the current property and its immediate 
neighbouring properties, and therefore has limited impact.  Further, the property 
has been in existence since 1995. 

 
Spatial resilience 
The application will ensure that the existing resource (land) is utilised in line 
with the Overstrand Municipality’s forward planning documents. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as above. 
 

10.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The primary uses are in line with the land use parameters in terms of the 
Zoning Scheme.  The proposed application is further in line with the principles 
of the Overstrand Municipality Wide Spatial Development Framework, 2006 
(SDF). 

 
10.4 (In)consistency with guidelines prepared by the Provincial Minister 

 
Not applicable. 

 
10.5 Impact on municipal engineering services 

 
Services are to be rendered as stated in the Services Report.  No additional 
services will be required. 

 
10.6 Outcomes of investigations/applications i.t.o other legislation 

 
The proposed application does not trigger any listed activity in terms of NEMA. 

 
10.7 Existing and proposed zoning comparisons and considerations 

 
The subject property is zoned Single Residential Zone 1 and therefore Single 
Residential Zone 1 parameters as described in the Overstrand Municipal 
Zoning Scheme, 2013 are applicable. 
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10.8 The desirability of the proposal 
 

Initially the applicant sought to acquire approval for the following proposals: 
 

 departure in terms of Section 16(2)(b) of the By-Law for a building line 
relaxation from 2m to 0m to accommodate the existing carport on the lateral 
boundary; 

 removal of restrictive title deed conditions in terms of Section 16(2)(f) of the 
By-Law applicable to the property, which read as follows: 

 
Page 2, paragraph B.A.(a) which stipulates restrictive conditions which relate 
to; 

 
“That this erf be used for residential purposes only.” 

 
Page 2, paragraph B.A.(d) which stipulates restrictive conditions which relate 
to: 

 
“That no building or structure or any portion thereof except boundary walls and 
fences shall be erected nearer than 4,72m to the street line which forms a 
boundary of this erf.  No such building or structure shall be situated within 
1,57m of the lateral boundary common to adjoining erf.” 

 
The first proposal is a building line relaxation from 2m to 0m to 
accommodate the existing carport.  It is also proposed to remove 
Condition B.A.(d) of title deed in order to accommodate the existing 
structure. 

 
A site inspection was done and it was noted that the carport infront of the 
garage was demolished.  The applicant was contacted regarding the application 
to depart from the 2m lateral building line and the removal of condition 
Condition B.A.(d).  The applicant stated that there was a miscommunication 
with the property owner and the application for the retention of the carport is not 
required.  Thus the carport will not be considered in this evaluation.  

 
10.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

As stated previously removal of condition B.A.(d) will allow the property owner 
to retain the existing carport which is part of the departure application and can 
be considered positively. 

 
A Conveyance’s Certificate was submitted with the application indicating that it 
is required to remove the restrictive condition on Page 2, paragraph B.A.(a) to 
allow the property owner to utilize his property in line with primary rights as 
depicted in the Zoning Scheme.  In this specific instance the property owner 
seeks to conduct a dental practice from the dwelling.  The dental practice itself 
will comply with the provisions of the Zoning Scheme as motivated by the 
applicant.  However, due to the restrictive title deed condition the property 
owner was obligated to submit an application.  The issues as mentioned by the 
objector have been addressed by the applicant and can be managed by the 
property owner. 
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As stated by the applicant the subject property is situated next to the high 
school where various activities take place.  Further, in the Eastcliff suburb 
various other activities are taking place in line with the primary right in terms of 
the Zoning Scheme. 

 
The above being stated the following directly relates to Section 39(5) of LUPA, 
2014 (Act 3 of 2014): 

 
Will financial or other value of the rights in terms of the restrictive 
condition enjoyed by a person or entity, irrespective of whether these 
rights are personal or vest in the person as the owner of a dominant 
tenement 

 
The property owner will be able to act upon the rights provided to him/her 
through the Zoning Scheme, thus adding value to his/her property.  It is further 
clear that the restrictive conditions were registered to create a residential 
character in Eastcliff.  The proposed dental practice will be compliant with the 
Zoning Scheme Regulations and be situated in the existing dwelling and 
therefore the removal of the restrictive conditions is still considered to be in line 
with the character of the area. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition 

 
The Municipality gains no benefits in keeping or removing the restrictive 
conditions. 

 
The personal benefits which will accrue to the person seeking the 
removal, suspension or amendment of the restrictive condition if it is 
removed, suspended or amended 

 
As stated earlier the property owner will be enabled to develop his/her property 
in line with the Scheme Regulations. 

 
The social benefit of the restrictive condition remaining in place in its 
existing form and the social benefit of the removal, suspension or 
amendment of the restrictive condition 

 
There is no social benefit should the condition remain in place.  The proposed 
dental practice will however have a social (communal) benefit to the community 
living in the area due to the proximity to the school. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
The rights enjoyed by the beneficiary will remain in place since the erf will 
remain residential and the right obtained will be subservient to the zonings, e.g. 
residential.  The residential rights of the adjacent property owners will not be 
affected. 

 
Given the abovementioned evaluation the opinion is held that if the restrictive 
conditions are removed as proposed, it will allow the property owner to retain 
the existing structure and to develop the property in line with the Zoning 
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Scheme parameters and operate a dental practice.  The opinion is further held 
that the proposal is sufficiently evaluated in terms of Section 39(5) of LUPA, 
2014 (Act 3 of 2014). 

 
11. RECOMMENDATION 

 
1. that, the application in terms of Section 16(2)(f) of the By-Law for the removal of 

restrictive title conditions B A (a) as contained in Title Deed T48386/2017 
applicable to Erf 987, Hermanus (Eastcliff), in order to be in line with the primary 
rights and development parameters applicable to single residential properties as 
set out in the Overstrand Zoning Scheme, be approved in terms of the provisions 
of Section 61 of the By-Law and subject to the following conditions: 

  
  
 (a) that this approval is for the development as indicated on the Site 

Development Plan that was submitted with the application; 
   
 (b) that building plans be submitted to the Building Department for approval; 
   
 (c) that the conditions compiled by the Fire Department (Annexure H), be 

complied with; 
   
 (d) that applicable rates and service tariffs, as determined by the annual budget 

be made applicable, which tariffs are automatically adjusted in terms of the 
annual budget; 

   
 (e) that the dental practice complies with Health and Safety Legislation and that 

this approval will be subject to regular inspections by the Fire Control Co-
ordinator and the Health Inspector; 

   
 (f) that should complaints be received, regarding noise pollution, the property 

owner at his/her cost appoint a specialist to conduct a noise impact 
assessment in accordance with SANS 10328 to establish whether the noise 
impact rating of the proposed land use or activity exceeds the appropriate 
rating level for a particular district as indicated in SANS 10103; 

   
 (g) that all the conditions in the Services Report (attached as Annexure G), be 

complied with, and; 
   
 (h) that this approval does not absolve the applicant from compliance with any 

other relevant legislation; 
   
 (i) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with. 
   
2. that the applicant and objector be notified of their respective appeal rights in terms 

of Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above conditional approvals. 
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11. REASONS FOR RECOMMENDATION 
 

 The encroachment of the lateral building line has a minimal impact on the 
adjoining neighbours. 

 The objections received have been sufficiently addressed and any issues can 
be mitigated by the property owner. 

 The application has followed due procedure. 
 None of the internal departments have any objection. 
 Local and provincial departments have provided supporting comments for the 

proposed application. 
 The relevant legislation was considered with the removal of the restrictive 

conditions in the Title Deed. 
 The proposal is compliant with the spatial policies contained in the SDF. 
 The proposal is constant with the spatial principles as set out in SPLUMA and 

LUPA. 
 

12. Annexures 
 

Annexure A: Locality Plan 
Annexure B: Site Development Plan 
Annexure C: Motivation Report 
Annexure D: Title Deed 
Annexure E: Objection received 
Annexure F: Comment on objection 
Annexure G: Engineering Services 
Annexure H: Fire Services 
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