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4.9 

ERF 4725, 21 BERGHOF DRIVE, ONRUSTRIVER: APPLICATION FOR DETERMINATION OF 

ZONING: MESSRS WRAP ON BEHALF OF PH DE CHATTILON DE KOCK 

 
4725 HON (3226/2019) 
H Olivier (028) 313 8900 Hermanus Administration 
20 October 2020 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 17 July 2019 from Messrs WRAP Consultancy on 
behalf of PH De Chattilon De Kock on Erf 4725, Onrustrivier in terms of Section 
16(2)(m) of the Overstrand Municipality By-Law on Land Use Planning, 2015 for a 
determination of zoning motivating that the existing cottage be accommodated as a 
dwelling unit in terms of a consent use right and the upgrade and expansion of the 
cottage up to 625m² in size in extent be allowed under existing land use rights. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 4725, Onrustrivier is zoned Open Space Zone I : Nature Reserve and is 
developed with an existing small stone cottage and lookout picnic and braai area.  
The property measures approximately 1,6557ha in extent and is further covered with 
some bluegum trees. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
❖ The purpose of the application is to determine the historic land use rights of the 

subject property to evaluate the consistency/inconsistency of the existing zoning 
rights in relation to historic land use approvals. 

❖ The historic planning approval relating to Erf 3710, Onrustrivier dates back to 
2001.  Erf 3710 was originally, prior to the planning approval, zoned Agriculture 
Zone I. 

❖ There was an appeal to Western Cape Government : Environmental Affairs and 
Development Planning (EADP) against the Greater Hermanus Municipality’s 
approval in March 2000, whereby EADP dismissed the appeal subject to 
conditions, one being “that subdivision only be allowed to the 100m contour line 
and that the area above the 100m contour line be zoned Open Space Zone III 
(Nature Reserve)”. 

❖ An Open Space Development Management Plan (OSDMP) dated February 2001 
was also submitted to comply with conditions of approval, with the following 
reference to Erf 4725 being highlighted: 
o The site was utilized for residential purposes (stone cottage) long before the 

town planning application was submitted. 
o The OSDMP indicates the cottage was to be upgraded, which serves as 

proof that there was an existing stone cottage (dwelling). 
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o A plan indicates a lookout point and picnic and braai facilities to be retained. 
❖ The endorsed subdivision plan also (by the Municipality) indicates a block where 

the cottage is located, indicating the Municipality acknowledged the cottage and 
residential use rights and did not contest it.  No conditions were contained in the 
letter of approval by the Municipality depriving these rights.  The intent to upgrade 
and expand the existing cottage was illustrated and plans submitted by Plan 
Consult, and not contested. 

❖ The intend was also to expand the cottage in line with properties in Berghof with 
coverage of 500m² to 750m², with an average of 625m². 

❖ The plans submitted by Plan Consult and approved by the Overstrand 
Municipality depicted the location of the cottage as a residential use right.  This 
approval empowered the Municipality with the approval of the development rules 
of the Open Space Zone III zoning to stipulate additional provisions.  The 
additional provisions should have indicated the land use rights of a dwelling unit 
for the existing cottage by means of a departure. 

❖ The cottage was already situated above the 100m contour line, prior to the 
repealed Onrust River Structure Plan was approved that limited any new 
developments in Onrustriver to the said contour line, therefore the cottage was an 
existing right. 

❖ With the promulgation of the Overstrand Zoning Scheme, 2013 (By-Law) the 
existing historic right was not awarded to the property, hence this application for 
zoning determination to rectify the situation. 

❖ The utilization of land prior to the commencement of the By-Law should have 
been considered to allocate a zoning, and historic events show the following: 
o The cottage was used for residential purposes (dwelling house) prior to 2001 

in the Agriculture Zone I zoning with no limit for expansion. 
o The cottage was used from 2001 to 2013 as a dwelling unit when it was 

zoned Open Space Zone III.  The Overstrand Municipality was supposed to 
allocate a dwelling unit right as a departure, as the cottage upgrade and 
expansion areas were approved and not contested by the Municipality. 

o With the approval of the 2013 Zoning Scheme Overstrand Municipality 
should have allocated the cottage as a consent use for dwelling unit under 
the new Open Space Zone I : Nature Reserve (OS1) Zone. 

❖ A consent use is not required as it was already indicated on plans approved in 
2001 “existing stone cottage to be upgraded”. 

❖ The application is desirable as surrounding owners are used to the visual and 
land use impact, it is compatible with the residential land uses, the upgrade and 
expansion of the unit will be in line with public interest, will contribute to 
maintaining and improving properties, will not deprive adjacent property owners 
any land use rights they enjoy and will help with the environmental restoration 
and rehabilitation of the property. 

❖ A new Environmental Management Plan (EMP) for Erf 4725 was prepared, which 
found the area surrounding the cottage contain evasive plant species, which 
when cleared would have a positive environmental impact providing for more 
sunlight and water for existing natural vegetation. 

❖ The area around the cottage is not conservation worthy. 
❖ The creation of a road to the cottage is seen as an environmental threat in terms 

of the new environmental plan, but not the expansion of the cottage. 
❖ The new EMP contain strategies to clear alien vegetation and manage fire risks, 

which would help increase biodiversity, water quality and quantity, soil health, 
reduce erosion, improve nutrient recycling, increase surrounding property values 
and aesthetics of the area. 
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❖ The implication of the implementation of a management plan is to ensure the 
historic land use rights are confirmed and managed in such a way to improve the 
natural environment in the interest of the owner of the property and surrounding 
property owners. 

❖ For the owner to implement the EMP he must have the assurance that he can 
upgrade the cottage, due to the cost associated with the implementation of the 
EMP. 

❖ Comply with Zoning Scheme as a Site Development Plan was submitted and an 
EMP was provided, and Council may now determine development rules 
applicable to the land unit. 

❖ Although the subject property is located outside the urban edge as indicated on 
the current SDF and OMGMS it cannot deprive the subject property of the 
existing residential land use. 

❖ It is recommended that Erf 4725, Onrustrivier be allocated an Open Space Zone 
I: Nature Reserve (OS1) zoning with a consent use for a dwelling unit, which 
allows for upgrade and expansion, not to exceed a coverage of 625m². 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Notices  Yes 10 October 2019 15 November 2019 

Internal departments Yes 10 October 2019 15 November 2019 

Ward councillor Yes 10 October 2019 15 November 2019 

Total comments FOUR (4) letters of objection 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Department 10/12/2019 No objection. 

Building Control 14/10/2019 No objection. 

Telkom 19/11/2019 See Annexure H. 

Western Cape Government : EADP 27/02/2020 See Annexure F. 

Engineering Services 28/10/2019 See Annexure I. 
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Eskom 18/10/2019 See Annexure G. 

Operational Manager 14/10/2019 See Annexure J. 

Environmental Management 29/11/2019 

A clear indication must 
be provided that this is 
not a Municipal Open 
Space. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Four (4) letters of objection were received from the following parties: 

 

• Adrian Louw Attorneys on behalf of the Berghof Home Owners Association 

• HJ & MDM Janse van Rensburg 

• SG Cohen 

• N & L Batiste 
 

The objections are attached as Annexure D.  The application was provided an 
opportunity to respond to the objections received (see Annexure E), and also to the 
Municipal Town Planner. 

 
It is to be noted that DEA&DP also provided a comment and indicated they do not 
support the application.  The applicant was provided an opportunity to respond to 
the comments, and the Municipal Town Planner will also provide a response.  (See 
attached as Annexure D.) 

 
Objection 1 

 
There was no consultation with the Berghof Homeowners Association (HOA) 
or directly adjacent property owners or sufficient time to address the proposal 
at an Annual General Meeting (AGM).  The HOA only provided preliminary 
objections and reserve the right to supplement the documents at a later stage. 

 
Applicant’s response 

 
The Municipality did send the application to the Berghof HOA and ninety (90) 
property owners in Berghof, and it is therefore not clear why the Berghof HOA 
needs to provide a collective view. 

 
The property is also not part of the Berghof Development or HOA, and it is unclear 
why an AGM is required or a collective opinion of the HOA must be provided. 

 
Town Planner’s response 

 
The applicant’s viewpoint is supported. 

 
The HOA and the Berghof property owners were informed of the application, and 
the fact that the property is not a member of the HOA means that a formal 
response/approval is not required from the HOA. 

 
All future additional comments will then also be accepted in terms of possible appeal 
rights as contemplated and clearly indicated in the Overstrand Municipality By-Law 
on Municipal Land Use Planning, 2015. 

990



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 26 NOVEMBER 2020 

 
 
 

Objection 2 
 

The Nature Reserve zoning is the correct allocation and the Municipality 
cannot grant consent use if it was not included in an application.  The cottage 
is above the 100m contour and was used for storage and not fit for habitation, 
and would require a subdivision application for residential purposes.  The 
cottage also does not make it a residence, as can be seen with huts on other 
Nature Reserves. 

 
Applicant’s response 
The Open Space Zone : Nature Reserve zoning is not contested, only the land use 
rights for a dwelling which is historical and have vested, and the Municipality should 
have accommodated it as a consent use under the Zoning Scheme in 2013. 

 
The 100m contour line is not contested. 

 
Even if the cottage might have only been occasionally habitated, does not mean the 
existing residential use rights need to be deprived. 

 
The application is contested, however the objector proposes application be made for 
subdivision to accommodate the land use rights. 

 
The cottage cannot be compared to a hut in a Nature Reserve, due to its historic 
use and the fact that it was indicated to be upgraded on an approved layout plan. 

 
Town Planner’s response 

 
Both comments are duly noted.   

 
It is impossible for the Town Planner to comment on the historic use of the stone 
cottage 20 years ago, and can only consider historic approvals, plans and legislation 
over the 20 year period to make a final assumption or recommendation about the 
application. 

 
It is clear the zoning is not contested.  The applicant is of the opinion the existing 
residential right have vested, and the Municipality should have allocated such right 
as a consent use with the approval of the Zoning Scheme in 2013. 

 
It is to be noted that consultation did take place between municipal officials and the 
applicant prior to the application, and the applicant submitted this application based 
on their viewpoints. 

 
Further response to this point will be discussed in detail under Desirability, as it is 
largely the point that will determine the final recommendation. 

 
Objection 3 

 
The lack of information regarding the nature of the construction (footprint, 
height) and possible uses is not clear, and there is concern that it could be 
used for other amenities in future. 
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Applicant’s response 
 

Only the construction of a dwelling is envisaged with a total floor area of 625m², 
meaning a two storey dwelling with ground and first storey of 325m² each. 

 
Town Planner’s response 

 
The comments are noted. 

 
The objector’s concern regarding the lack of scale and height of the building is valid 
concerns, as it could lead to a loss of privacy and possibly create a visual impact on 
the mountain slope.  Although it could be seen as speculation, it is still difficult to 
determine the desirability of a building proposal you cannot visualize. 

 
Objection 4 

 
The applicant’s statement that “no application fees are therefore paid when it 
relates to the correction of an error”, is a crafty claim by the Applicant, 
parading as a fact that an administrative error was made.  Fees must be paid 
and the applicant should have consulted the Western Cape Government : 
Environmental Affairs and Development Planning (EADP) to determine if an 
error was made. 

 
Applicant’s response 

 
Under the current planning regime EADP has no jurisdiction over making town 
planning decisions, only the Municipality. 

 
Application fee was in fact paid after it was requested by the Overstrand 
Municipality. 

 
The claim is not a crafty claim, but supported by hard evidence in the Motivation 
Report. 

 
Town Planner’s response 

 
The comments are duly noted.   

 
The fact is again reiterated that it was the applicant’s choice to submit the 
application based on their own opinion about property rights. 

 
As indicated by the applicant, an application fee was requested by the Municipality, 
and it was duly paid. 

 
Note that if an application is received it is required in terms of the relevant Municipal 
By-Law to process such application and should not be seen as support/non-support 
of an application. 

 
The applicant is correct in that the EADP does not have jurisdiction over the 
municipal area, but could have obtained their opinion with regards to the original 
decision if they wished to do so.  They chose not to do so. 
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Objection 5 
 

The existing right-of-way access to Erf 4725 is only 3m wide and too narrow 
for construction vehicles, and would require additional negotiations and 
registering of right-of-way servitudes over adjacent properties. 

 
Applicant’s response 

 
There is an existing 3m servitude right-of-way over Erf 4862, which serves a single 
property, and thus not necessary to register any additional servitude right-of-way 
over other properties. 

 
Town Planner’s response 

 
The comments are noted. 

 
The access to the site is narrow (3m) and very steep.  It will however be speculation 
and not clear if additional width will be required to provide access to construction 
trucks, as it is not clear what types of trucks, materials, etc. will be used should the 
application be supported. 

 
Objection 6 

 
The current owner retained the erf and was responsible to clear the plot of 
alien vegetation, which was not done.  The current owner also had to pay a 
levy for services, which never were complied with. 

 
Applicant’s response 

 
Erf 4725, Onrustrivier is only a neighbour of the Berghof Development.  The owner 
of the property acknowledges the obligation to clear alien vegetation and appointed 
a consultant to compile a Botanical Study and Management Plan, which was 
submitted with the application. 

 
The payment of levies is not a land use function.  If this fact is correct that levies 
was not paid, the HOA should have collected or taken steps to collect it. 

 
Town Planner’s response 

 
The objector’s opinion that the current land owner had to do alien clearing is 
supported, and not debated by the applicant.  This is however an indication that the 
condition of approval was never complied with, or possibly only partially complied 
with.  The land owner in terms of the approved open space management plan had 
to remove alien vegetation and also constantly maintain the fynbos on site.  This will 
have to receive further attention by the land owner. 

 
The matter regarding non-payment of a levy is not a matter that can be dealt with as 
part of this application, but will have to be dealt with the two parties involved as a 
private matter. 
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Objection 7 
 

There is security concerns, considering this is a security gated complex.  
Vagrants already squad in the existing cottage. 

 
Applicant’s response 

 
The security risks are more directed at the speculation that the property might be 
used for other potential land uses, which would attract more visitors.  It will only be 
utilized as a single dwelling, and the implementation of the proposal will eliminate 
any squatting and bring additional security. 

 
Town Planner’s response 

 
The comments are duly noted. 

 
The objections are mostly speculative.  Permanent residence of the cottage could 
possibly improve security on Erf 4725. 

 
Objection 8 

 
The property is not part of Berghof Estate that has specific guidelines for 
buildings, and there are no guidelines or guiding principles for the structure 
to be erected.  Any construction that detracts completely from the Estate 
guidelines is unacceptable, and must therefore comply with such Guidelines 
to ensure property values in future.  The surrounding property owner’s view 
of nature, loss of privacy and the additional noise could lead to an impact on 
property values.  Construction vehicles create safety concerns. 

 
Applicant’s response 

 
The property is not part of the Berghof Estate and does not have to comply with the 
Estate Guidelines.  This is not a sustainable reason for refusal, and invalid. 

 
SPLUMA clearly highlights that a Municipal Planning Tribunal may not be impeded 
or restricted in its decision on the grounds that value of land or property is affected.  
Noise will any way only increase during construction, as will be the case with all 
other vacant erven, and the further impact of a single dwelling for a single family can 
hardly be regarded as disruptive. 

 
Construction firms also take precautions to avert accidents.  

 
Town Planner’s response 

 
The applicant is correct that Erf 4725 is not part of Berghof and the Estate 
Guidelines (in terms of the constitution).  The objector’s concern about the new 
building’s aesthetical appearance is however understood, as no draft plans or 
sketches were provided.  It is speculative to think the building could due to its visual 
appearance impact on Berghof’s property values, but it is not unreasonable for 
surrounding property owners to want to be able to view such proposals. 

 
Visual proposals also would have addressed concerns about loss of privacy, views, 
etc. which most people consider to impact on property value.  The comments are 
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noted about consideration of property values in terms of SPLUMA, however impact 
on views, privacy, etc. should however be considered to evaluate desirability. 

 
Objection 9 

 
Berghof residents are responsible for the upkeep of the road infrastructure 
leading to Erf 4725, and increased impact of traffic for the proposal will 
negatively impact Berghof community and will have to pay for the upkeep. 

 
Applicant’s response 

 
There is an existing stone cottage on the property that can accommodate a single 
family and guests, and the new dwelling will allow the same, therefore there will be 
no additional traffic.  The road network will therefore not be impacted. 

 
Town Planner’s response 

 
The contents are duly noted.  At this stage the owner of Erf 4725 have the right to 
obtain access over the private road and Erf 4862 in Berghof by right-of-way 
servitudes, and the notarial ties indicate the HOA must maintain such roads and 
access.  Berghof is therefore responsible for maintenance and upkeep. 

 
It is however debatable if a new house for a single family will ultimately have a major 
impact on the road and access over Erf 4862.  Construction vehicles might however 
have an effect especially on the 3m wide access road to Erf 4725, due to its narrow 
width and steep slope, and it is not clear if the existing surface would last with heavy 
load vehicles.  The Berghof HOA’s concern that the upkeep of especially this access 
can be understood as it could require resurfacing after construction. 

 
Objection 10 

 
With the purchase of a property in Berghof the understanding was no other 
building permission would be granted above the 100m contour, allowing it to 
be enjoyed as a Nature Reserve. 

 
Applicant’s response 

 
The approved layout plan indicated the stone cottage would be upgraded. 

 
Town Planner’s response 

 
The comments are duly noted.   

 
The original layout plan had to be amended to exclude the subdivision and rezoning 
of any land for residential erven above the 100m contour line.  The amended layout 
plan submitted reflected this, and the area above such 100m contour line had to be 
rezoned to Nature Reserve. 

 
The applicant refers to an Open Space Management Plan that had to be submitted 
as a condition of approval to ensure that all open spaces, including Erf 4725, be 
managed and maintained in an environmentally sensitive manner.  On one of the 
proposal plans it was then indicated that the existing stone cottage be “upgraded”. 
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The interpretation of the Environmental Management Plan is then also a very 
important part that will be considered in considering this application, and will be 
further elaborated on under the Desirability heading. 

 
DEA&DP Comments/Objections 

 
Objection 11 

 
A zoning determination is only required when the lawful zoning of a property 
cannot be ascertained.  In the instance of Erf 4725, the zoning of the property 
is known, as the Overstrand Municipality adopted a new Zoning Scheme in 
terms of which all properties within their area of jurisdiction were allocated 
new zonings.  If no further applications were considered and approved in 
respect of this property, the zoning that was allocated to this property on the 
date of coming into effect of the new Zoning Scheme is still the valid zoning.  
No zoning determination is therefore required. 

 
Applicant’s response 

 
The Overstrand By-Law on Municipal Land Use Planning, 2015 indicates various 
factors that should be considered with Determination of Zoning, for example: 

 
➢ “the lawfull utilization of land, or for the purpose which it could be lawfully 

utilized immediately before the commencement of this By-Law, if it can be 
determined” 

➢ “the zoning, if any, that is most compatible with that utilization or purpose 
and any applicable title deed condition” 

➢ “any departure or consent use that may be required in conjunction with that 
zoning”, also 

➢ “it must have regard for a zoning which is most compatible with that 
utilization and any departure or consent use that may be required in 
conjunction with that zoning” 

 
DEA&DP’s comment is that zoning determination can only be submitted if the lawfull 
zoning of a property cannot be established.  This is not supported, as a Municipality 
is empowered to assess an application for the determination of a zoning if evidence 
can be submitted that there are consent uses or departures which are required in 
conjunction with the applicable zoning to confer the most appropriate land use. 

 
Town Planner’s response 

 
The applicant is quoting the Overstrand By-Law on Municipal Land Use Planning, 
2015 with regards to the determination of zoning.  The first determination of the 
allocation for the residential building should then have been done in 2001, when the 
Section 8 Zoning Scheme was applicable.  An Open Space Zone (Nature  Reserve 
Zoning) was then allocated to the erf, which the applicant do not contest. 

 
The section 8 Zoning Scheme Regulations did not make provision for any consent 
uses, but did allow for tourist accommodation in terms of the zoning. This then 
would have been the only form of accommodation that could have been allowed 
which is compatible with the zoning. 

 
The context that a departure is used in terms of the By-Law of 2015 would not relate 
to land uses, as a departure for land use would only have been valid for five (5) 
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years.  The proposed “dwelling unit” use could therefore also not have been dealt 
with as a departure. 

 
Objection 12 

 
It would appear from the submission that the existing structure was a lawful 
building prior to the change in zoning in 2001, although the original use of 
said building is undetermined.  In the absence of any conditions that confirm 
that a dwelling house is allowed, the structure would have had to be 
interpreted as a structure allowed within the definition of a “nature reserve”.  
As such, this Directorate does not support the applicant’s supposition and is 
of the opinion that the new zoning should, at best, have included a consent 
use for a tourist accommodation unit. 

 
Applicant’s response 

 
DEA&DP submits that at best a consent use for tourist accommodation ought to 
have been inserted.  DEA&DP in principle agrees with the notion that a consent can 
be inserted in a determination of zoning application, which contradicts the first 
extract of their letter. 

 
Town Planner’s response 

 
The applicant’s interpretation of DEA&DP’s comments is not correct.  DEA&DP is of 
the opinion that when the property was rezoned in 2001 a specific zoning was 
allocated to the land, which was never contested.  At that stage the Section 8 
Zoning Scheme Regulations did not make provision for a dwelling unit on Open 
Space Zone III properties, and also not for any consent uses to such effect.  
Therefore no dwelling unit right was applicable after 2001.  Note that this was all 
part of a rezoning application, and not contested by the owner/applicant at that 
stage.  The opinion is that the stone cottage could only have been accommodated 
as tourist accommodation. 

 
DEA&DP’s further comment was that when the new Zoning Scheme was approved 
in 2013, the only way to accommodate the tourist accommodation (stone cottage) 
was as a consent use.  This cannot be compared to a possible “allocation” in 2001, 
and would only have been applicable after 2013. 

 
The applicant’s opinion is therefore not supported. 

 
Objection 13 

 
It should be noted that had the land been transferred to the Berghof Home 
Owners Association, the subsequent development of “open space” for 
residential purposes would have been prevented. 

 
Applicant’s response 

 
The property has not been transferred to the Berghof Home Owners Association 
(HOA) which prevents an open space being used for residential purposes. 
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Town Planner’s response 
 

The property is still in the name of a private person, and there is no condition in the 
original approval that stipulated the property be transferred to the Berghof HOA. 

 
The applicant’s opinion that there is no provision in the Constitution preventing an 
open space being used for residential purposes are not concurred with.  Firstly the 
Berghof HOA Constitution is not applicable to Erf 4725, therefore it would not 
stipulate anything about such property.  Secondly, there are an open space and 
Management Plan applicable to Erf 4725 and all other open spaces in Berghof, but 
this document also does not allow open spaces to be used for residential purposes. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 

objections/and response thereon) 
 

See Paragraph 7 above. 
 

Internal and External Departments 
 

The application is supported by all internal municipal departments. 
 

It is to be noted that the Western Cape Government : Environmental Affairs and 
Development Planning is not in support of this application.   

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
N/A 

 
Spatial sustainability 
The application is outside the urban edge but will not impact on agricultural 
land.  It is zoned Nature Reserve (private), and although a residential building 
with a large footprint and scale would not necessarily trigger environmental 
activities, it is unclear what its impact would be on the Nature Conservation 
value of the property. 
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Efficiency 
The property is surrounded by an existing road network and services 
infrastructure and will require no additional infrastructure to be developed. 

 
Spatial Resilience 
N/A 

 
Good administration 
Good procedure was followed and with a good public participation. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The property is indicated outside the urban edge and earmarked for 
Conservation Agricultural Buffer in terms of the Overstrand Municipal Wide 
SDF, 2006 allocation, and is also indicated outside the urban edge and in a 
Mountain Management Zone in terms of the Overstrand Growth Management 
Strategy, 2010. 

 
In terms of the Integrated Development Framework, 2014, the property is also 
indicated outside the urban edge, and indicated as a green area. 

 
This means that, considering the Nature Reserve Zoning of the property, the 
development of the site should be controlled by an Environmental Management 
Plan, as were approved in 2001.  The interpretation of the Environmental 
Management Plan will further be discussed under the heading Desirability. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The area is already serviced and sufficient bulk capacity exists to 
accommodate the application. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The Nature Reserve zoning is not contested.  The applicant is of the opinion a 
“residential dwelling” right as a consent use should have been allocated to the 
property in 2013 in terms of the Overstrand Municipal Zoning Scheme.  This will 
be discussed in detail under the Desirability heading. 
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11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

N/A 
 

12. THE DESIRABILITY OF THE PROPOSAL 
 

Erf 4725, Onrustrivier was created from the approval of the rezoning and subdivision 
of Erf 3710, Onrustrivier by the Department of Planning, Local Government and 
Housing on 20 March 2000, when dismissing an appeal which was received against 
the Greater Hermanus Municipality’s decision. 

 
One (1) of the conditions of approval was that the layout plan be amended and the 
following be provided: 

 
“2.1.2 The Nature Reserve erf along the 100m contour line, the zoning of the erf 

to be Open Space Zone III.” 
 

Two (2) other conditions also make reference or have relevance to the same 
portion, being as follows: 

 
“2.3 that a Development and Management Plan for the Open Spaces be drawn 

up with the help of an environmentalist be approved by Council.” 
“2.5 that subdivision only be allowed to the 100m contour line and that the area 

above the 100m contour line be zoned Open Space Zone III (Nature 
Reserve).” 

 
The developer did submit the amended layout plan, to be developed in phases, 
Erf 4725 forming part of Phase 1B.  The developer also submitted an Open Space 
and Management Plan in March 2001. 

 
The reason the applicant has submitted this application for determination of zoning 
is not to rectify the Nature Reserve zoning, but in their opinion for the Municipality to 
rectify an “error” made in not acknowledging “existing historical residential rights” the 
property owner wants to act on.  The applicant motivates this by way of considering 
historic planning approvals, Zoning Schemes and the Open Space and 
Management Plan previously referred to. 

 
To consider this application it is firstly important to consider the applicant’s path to 
apply for determination of zoning, to determine if there is validity to the applicant’s 
opinion about vested rights.  Only thereafter can an opinion be provided if the 
correct path was used and then if the desirability factor should be evaluated. 

 
The approval granted in March 2000 led to the allocation of an Open Space Zone III 
(Nature Reserve) zoning to Erf 4725, which is not debated by the applicant. 

 
The Section 8 General Zoning Scheme Regulations (approved in terms of LUPO, 
1985) was applicable to the Onrustrivier area in 2000.   

 
The definition of Open Space Zone III (Nature Reserve) reads as follows: 

 
“Nature Reserve means a national park, or some other nature park which is in the 
ownership of a public authority or has been declared as such in terms of legislation 
and remains in private ownership; it consist of an area which is utilized as a game 
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park or reserve for fauna and flora in their natural habitat and includes 
accommodation facilities for tourists and holidaymakers.” 

 
It is to be noted that the primary uses allowed in terms of the relevant zone was only 
“Nature Reserve”, and no consent uses were allowed. 

 
In 2013 the new combined Overstrand Municipality Zoning Scheme Regulations, 
including the zoning map, was approved. 

 
In terms of the new Zoning Scheme, Erf 4725 was allocated an Open Space Zone 
1: Nature Reserve (OS1) zoning.  This zoning is also not debated by the applicant. 

 
In terms of the Open Space Zone 1 : Nature Reserve (OS1) zoning the following 
uses are allowed: 

 
Primary uses: Nature Reserve 

 
Consent uses: dwelling units, environmental facilities, rooftop base station, 

transmission tower, tourist accommodation, tourist facilities, utility 
service, any other related uses permitted by Council. 

 
The definition of Nature Reserve in terms of the Open Space Zone 1 : Nature 
Reserve (OS1) read as follows: 

 
“nature reserve means a national park or environmental conservation area that has 
been declared as a nature reserve in terms of legislation whether in public or private 
ownership, for the purpose of conserving and managing wild life, flora and fauna, in 
a predominantly natural habitat, it includes conservation use but does not include 
tourist facilities or tourist accommodation.” 

 
The applicant’s opinion is that due to the fact that there was an existing stone 
cottage on the property prior to the application for land use rights in 1998, these 
rights should have been indicated as a consent use for a dwelling unit in 2013. 

 
However, when the land use application was approved in 2000, no specific 
reference was made in the approval to allow a dwelling unit on the property.  In 
2000 the Section 8 Zoning Scheme allowed for tourist accommodation as a primary 
right, but made no provision for dwelling units in any format.  The alleged “dwelling 
unit” should have been dealt with at that stage, and the right should then still have 
had to comply with the primary uses allowed.  The primary use however did not 
allow for dwelling units, only tourist accommodation  

 
The comment of the Western Cape Government : Environmental Affairs and 
Development Planning (EA&DP) also had to be obtained, as in terms of LUPA all 
applications outside the Municipal Urban Edge must be forwarded to such 
Department for comments.  That Department is also of the opinion that any rights for 
a “dwelling unit” should already have been dealt with in 2000, and due to the fact it 
was not it would have had been interpreted as a structure allowed within the 
definition of a Nature Reserve (in terms of the then Section 8 Zoning Scheme 
Regulations).  The opinion is that the new zoning (2013), at best, should have 
included a consent use for a tourist accommodation unit. 

 
The Town Planner concurs with the abovementioned opinion from EA&DP. 
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The applicant also further motivates his/her opinion in terms of the information found 
in the Open Space and Management Plan. 

 
The applicant motivates that relevant authorities have the right to stipulate land use 
restrictions and additional provision, and quote provisions contained in a relevant 
guide plan that is in force in terms of Section 6A of the Physical Planning Act 1967.  
It appears the applicant is under the impression that the Open Space and 
Management Plan is a “Guide Plan” in terms of the Physical Planning Act, 1967, 
which is incorrect. 

 
The applicant is of the opinion that the Open Space and Management Plan clearly 
show the vested residential rights and also is of the opinion that rights are also 
provided to upgrade and expand the dwelling unit. 

 
In the mentioned document under “Existing Site Analysis” under Point 2.1 it reads 
as follows: 

 
“This erf is situated on the highest point of the site presently utilized for residential 
purposes (Stone Cottage) and as a lookout and picnic facility”. 

 
Note that abovementioned uses referred to uses at that specific time found on-site 
prior to development. 

 
Under Heading 3 – Development and Management Proposals 3.1, General, the 
following comment is made: 

 
“Erf 107 will function in the same fashion with the exception that the zoning will be 
Open Space Zone III (Nature Reserve) in order to comply with the policy of Council 
to restrict development to 100m contour line and zone the land above the 100m 
contour to nature reserve.” 

 
On the Plan on Page 102 of the said document it indicates “Existing Stone Cottage 
to be upgraded”. 

 
On the Development Schedule (Point 3.2) in the document under Development 
Proposals “clearing all alien vegetation” and “Retain cottage” is indicated, and under 
Management Proposal it is indicated “Annual removal of new plant growth”, “prevent 
erosion” and “monitor fynbos growth”.  

 
Also under Point 4 : Implementation it reads as follows: 

 
“The previous schedule indicating the development and management proposals 
also indicates the phasing of the development.   

 
It should be noted that each open space erf would be developed simultaneously 
with the particular construction phase within which the particular open space is 
situated.” 

 
Considering the above the development proposals regarding the Stone Cottage was 
purely to “upgrade” the cottage, and no mention is made of extend or expansion.  
There is also no specific extension footprints indicated on the proposal plan. 

 
Secondly, in the Development Schedule it is only indicated “retain cottage” and 
“clear alien vegetation”.  Therefore the interpretation is that the Open Space and 
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Management Plan only made provision for the upgrade of the cottage within its 
existing footprint and height to a higher quality cottage. 

 
In the Implementation Plan it is also indicated the development proposals on each 
open space should be developed simultaneously with the particular construction 
phase.  Open Spaces must usually be formalized prior to any transfers in a 
development.  If this interpretation is followed, development proposals should have 
been finalized prior to any erf transfers in Phase 1B.  Note that most erven have 
already been transferred. 

 
Considering the facts regarding the interpretation of the planning approvals and 
Zoning Schemes by the writer and Department of Environmental Affairs and 
Development Planning, and also the writer’s opinion regarding the interpretation of 
the Open Space and Management Plan of 2001, the applicant’s opinion that an 
error was made by the Municipality not to allocate a consent use for a dwelling unit 
on Erf 4725 in 2013, is not supported. 

 
Considering the facts and opinions, it is the opinion that there is a historic tourist 
accommodation unit on Erf 4725, which is limited to its existing footprint and height.  
Therefore if it is the intention of the landowner to expand the historic cottage, he will 
have to apply to amend the existing limitations. 

 
In terms of the Overstrand Municipality Zoning Scheme 2013, the following 
development rules are a requirement in terms of the Open Space Zone 1 : Nature 
Reserve (OS1) zone: 

 
“Development Rules 

 
12.1.2 The following rules apply: 

 
(a) A site development plan must be submitted in terms of 16.3 to the satisfaction 

of Council; 
(b) Council may require an environmental study and/or environmental management 

plan in terms of 16.4; 
(c) The Council must determine the development rules applicable to a land unit, 

when: 
(i) The zoning of a land unit to this zone is approved; 
(ii) Any environmental impact report is considered; 
(iii) Any environmental management plan is considered; 
(iv) Any site development plan is approved; 
(v) Prior to the approval of any building plans or engineering services; and 

(d) Structures/buildings may be erected with the written consent of Council, should 
Council deem it necessary, provided that Council may impose conditions 
relating to design, architecture, and development parameters.” 

 
It is therefore the opinion that for the Municipality to consider any extensions to 
existing buildings, new buildings or facilities on an Open Space Zone I property, a 
Site Development Plan must be submitted for consideration, and that the 
Municipality may require an environmental management plan also be submitted. 

 
It is therefore the opinion that the existing application does not comply with the 
requirement to submit a SDP and also sufficient information to consider impact on 
the nature reserve site itself, or the surrounding properties. 
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It must also be noted that objections were received from the Berghof HOA and other 
objectors regarding lack of information regarding the use, scale, visual impact and 
architectural style of the proposed extensions to the cottage.  Some residents also 
made the comment that they were under the impression no further building 
permission would be granted above the 100m contour in the nature reserve.  It is 
clear that a SDP would be required to address the concerns. 

 
The applicant indicated in his motivation that for the owner to implement the new 
Environmental Management Plan, as submitted with this application, he must know 
if he could upgrade and expand the cottage from a cost perspective.  In terms of the 
Open Space and Management Plan dated 2001, all alien vegetation had to be 
cleared.  It is therefore not clear how the applicant can motivate that he would only 
be able to do alien clearing if he can extend the cottage, as the alien clearing was a 
condition of approval in 2001.  This motivation point is actually acknowledgement by 
the applicant/owner that the original conditions of approval was not complied with, 
which is problematic. 

 
Considering the above it is the opinion there is no existing “dwelling unit” rights on 
the property, or rights to expand the cottage to a size of 625m². 

 
The opinion of the EADP is duly noted that a historic tourist accommodation unit 
right in the form of a consent use could be considered valid on the property 
considering the historic events.  It is however the opinion that should the owner want 
to amend the existing tourist accommodation, an application for a site development 
plan be submitted with a clear indication regarding scale, placement, height and 
visual appearance of any such additions. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(m) of the Overstrand Municipal By-

Law on Municipal Land Use Planning, 2015 for a zoning determination 
accommodating the existing cottage on Erf 4725, Onrustrivier as a dwelling unit in 
terms of a consent use right, which also allow the upgrade and expansion of the 
cottage up to 625m² in size in extent, not be approved in terms of the provisions of 
Section 61 of the By-Law; 

  
2. that the existing cottage be accommodated as a consent use as a tourist 

accommodation unit, limited to its existing footprint and height, and that a zoning 
certificate to such effect be provided to the property owner; 

  
3. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 with 
regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ The original planning approval in 2000, which led to the creation of Erf 4725 only 

indicated that the erf be zoned for Open Space Zone 3 (Nature Reserve) 
purposes, and included no application to accommodate a dwelling unit. 

❖ The erstwhile Open Space Zone 3 (Nature Reserve) zoning in terms of Section 8 
of erstwhile LUPO, 1985 did not provide for any dwelling unit right as a primary or 
consent use right in terms of such zoning, and only tourist accommodation. 

❖ The Western Cape Government : Environmental Affairs and Development 
Planning support the viewpoint in the above two bullets, and is of the opinion the 

1004



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 26 NOVEMBER 2020 

 
 

Municipality could therefore not have allocated a dwelling unit right on the 
property as a consent use in 2013 when the new Overstrand Municipality Zoning 
Scheme Regulations (and map) was approved. 

❖ The Open Space and Management Plan as submitted in 2001, which was 
submitted to comply with as a condition of approval, made reference to 
residential use as the use on site when the document was prepared.  It later 
clearly in the development and management proposals refers to “restricting 
development to the 100m contour line”.  It also refers to “upgrade of the cottage” 
and “retain cottage”, with no wording expressing the extension or enlargement of 
the cottage.  No additional footprint extensions are also indicated on the plan 
proposals for Erf 4725.  The opinion that the Open Space and Management Plan 
(2001) provide the land owner with rights for a dwelling unit and expansion rights 
to build up to 625m² in size, is not supported. 

❖ The viewpoint of EA&DP that the existing cottage could possibly be 
accommodated as a tourist accommodation unit under the Open Space Zone I : 
Nature Reserve zoning in terms of the Zoning Scheme Regulations approved in 
2013 can be supported, subject thereto that it only accommodates the existing 
cottage in its existing scale and footprint, and that for any possible future 
extension application be made for such additional rights by way of the submission 
of a site development plan and all necessary information to consider footprint, 
scale, height, visual impact and architectural style and impact on surrounding 
neighbours. 

❖ Objections were received from three (3) surrounding neighbours and the Berghof 
HOA, with concerns relating to footprint, scale, height, visual impact, architectural 
style of the proposed extensions, the impact on their private road, the right-of-
way over the open space being used, and also impact on their privacy.  Their 
opinion that due to lack of information it is difficult to consider the impact, and 
therefore the desirability of the application, is valid concerns and supported. 

❖ The applicant’s motivation that the land owner can only do the clearing of alien 
vegetation as recommended in the newly prepared Environmental Management 
Plan if he can upgrade and extend the cottage is not considered a valid 
motivation.  The Open Space and Management Plan submitted in 2001 already 
indicated all alien vegetation was to be removed. 

❖ The applicant’s opinion that Erf 4725 have an existing right for a dwelling unit that 
should have been accommodated as a consent use under the Overstrand 
Municipality Zoning Scheme in 2013, and that it is the property owners’ existing 
right to construct a dwelling unit of 625m² in extent, has not been proven in the 
motivation, and therefore the application for determination of zoning cannot be 
supported. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report & Management Plan 
Annexure C: Layout Plan 
Annexure D: Objections received / and DEA&DP’s comments 
Annexure E: Applicant’s comments on objections and DEA&DP’s comments 
Annexure F: Comments: EADP  
Annexure G: Comments: Eskom 
Annexure H: Comments: Telkom 
Annexure I: Services Report 
Annexure J: Comments : Operation Department 
Annexure K: Old approval letters and Environmental Management Plan 
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