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4.8 

PORTION 3 (DE GANG) OF FARM 575, AFDAKSRIVIER, CALEDON DIVISION, 
OVERSTRAND MUNICIPAL AREA: PROPOSED DEPARTURE AND CONSENT USE: 
MESSRS INTERACTIVE TOWN AND REGIONAL PLANNING ON BEHALF OF 
AFDAKSRIVIER (PTY) LTD 

 
Ptn 3 of Farm 575, RCAL  
(4103)  
H Olivier  (028) 313 8900 Hermanus Administration 
12 October 2020 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 13 July 2018 from Messrs Interactive Town and 
Regional Planning on behalf of Afdaksrivier (Pty) Ltd on Portion 3 (De Gang) of Farm 
575, Afdaksrivier for the following: 

 
❖ Departure in terms of Section 16(2)(b) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2015 for the following: 
➢ to accommodate a gatehouse of 6m² in lieu of 5m²;  
➢ to relax the eastern lateral building lines from 30m to 10m to accommodate the 

dwelling units and staff quarters; 
➢ to relax the eastern lateral building lines from 30m to 4,5m to accommodate a 

gatehouse in excess of 5m² in extent; 
➢ to relax the western street building line from 30m to 0,9m to accommodate a 

gatehouse in excess of 5m² in extent; 
 

❖ Consent Use in terms of Section 16(2)(o) of the Overstrand Municipality By-Law on 
Municipal Land Use Planning, 2015 to accommodate five (5) additional dwelling 
units. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, and 
the proposed Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUD / SITE HISTORY 

 
The farm is zoned Agriculture Zone I and measures approximately 50,9608 ha in 
extent. 

 
There is one (1) existing cottage on the property. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is as follows: 

 
- The application is to develop five (5) additional dwelling units (each 250m2 in 

extent) as an additional right, and also further construct a main dwelling 250m2, a 
farm shed, farm manager dwelling (120m2) and two (2) additional labourers’ 
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cottages (60m2 in extent each).  There is also one (1) existing historical labourer’s 
cottage (60m2) on the farm, which is not habitable. 

- Application is also made that new accommodation units and a proposed gatehouse 
be constructed over the 30m building lines, up to 10m, 4,5m and 0,9m from the 
property boundaries. 

- All accommodation units will be single storey. 
- Specialized agriculture is proposed in the form of vineyards, protea plantations and 

cash crops on a smaller scale. 
- Application is also made to construct a 6m2 gatehouse at the entrance point of the 

property. 
- The property is situated 1,5km north of Fisherhaven, and obtains access from the 

Karwyderskraal Road, 2,5km from the Karwyderskraal / R43 Intersection. 
- The farm is zoned Agriculture Zone I and surrounded by other farms. 
- The farm is earmarked for Core Agriculture and Conservation 2 in terms of the 

Overstrand Municipality SDF, 2006.  Development will comply with environmental 
requirements and according to an Environmental Consultant no Environmental 
Impact Assessment (EIA) is required. 

- Council’s Policy on additional dwelling units and accommodation for farm workers, 
2009.  The proposal complies with the policy requirements, as it would be 
developed in a linear clustered farm on land with low agricultural potential, and will 
be closer (10m) to the farm boundary to reduce impact on farming operations, and 
will also be outside the set-back line of water courses. 

- The Infrastructure Scoping Report provided the following information regarding 
access and services. 

• Main Access - Will be moved eastwards to improve access. 

• Routes and Roads – Existing road next to the eastern boundary will be 
utilized (upgraded) to provide access to all accommodation units, staff 
quarters, the main dwelling and the shed. 

• Access and Security – The construction of security fencing, boom/gate and 
provision of CCTV to be investigated. 

• Storm Water Management – Will be managed by road network and removing 
invasive and alien growth. 

• Water Supply – The registered water use from Afdaksrivier is 
45 140kl/annum, which is sufficient for the agricultural and other developments 
on the farm. 

• Electricity – Farm’s housing units will be off-grid and Eskom power will be 
used for the storage (shed) area, workshop and water pumping station. 

• Solid Waste Management – Organic material will be used as compost, whilst 
non-biodegradables will be transported to the Overberg Dump Site. 

• Fire Management – Fire breaks will be created and maintained and a fire 
fighting water tank with pump that fits onto a bakkie will be on-site. 

- The farming activities are labour intensive, therefore one (1) manager’s unit 
(120m2) and two (2) staff quarters (60m2 each) are also required. 

- The internal road will be 4m wide, and parking will be provided at all units and staff 
quarters. 

- Eco-friendly farming and building practices will be used. 
- In terms of need: 

• Development will provide a valuable service in terms of agricultural produce 
providing grapes for wine making, providing proteas to export and smaller 
cash crops. 

• Farm land which is currently vacant will be optimally utilized in terms of its 
original potential, provide housing for farm workers and dwelling houses for 
the owners of the property. 

• Will provide employment for farm workers as well as the secondary economy. 
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• Only 3546m2 footprint of buildings will be created. 

 
- In terms of desirability: 

• the farm character of the area will be preserved and local sourced material 
and skilled labour will be used. 

 
Planning Principles: 

 
Spatial Justice  
Will expand the agriculture sector providing employment and also accommodation 
for farm employees. 

 
Spatial Sustainability  
Units will only be constructed on areas with low agricultural potential, and the 
proposal will revitalise previously cultivated land. 

 
Efficiency  
Cluster development will be used to maximize agricultural use and the proposed 
internal road keeping existing crossings over water courses is sufficient. 

 
Spatial Resilience  
The new employment opportunities and improvement of the natural environment 
would provide more opportunities in livelihood, and contribute to buffer or absorb 
economic or environmental setbacks. 

 
Good Administration  
The Municipality followed a consultative process and the application was also 
advertised. 

5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for comments 

Notices Yes 11 January 2019 15 February 2019 

Ward councillor Yes 28 December 2018 15 February 2019 

Total comments One (1) 

Total letters of support None 

Was public participation undertaken in accordance with Section 46 - 50 of the 
By-Law on Municipal Land Use Planning? 

Yes 

Was  the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENT FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Municipal Environmental Branch 28/02/2019 No objection. 
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Building Department 14/02/2019 No objection. 

Fire Department 28/01/2019 
No objection, subject to 
compliance with Fire 
Regulations. 

Engineering Services Department 5/03/2019 See Annexure F. 

Telkom 7/02/2019 See Annexure G. 

Eskom 28/01/2019 See Annexure H. 

Heritage Western Cape 21/01/2019 See Annexure I. 

EADP (Planning) : Western Cape 8/02/2019 See Annexure J. 

Overberg District Municipality 14/02/2019 See Annexure K. 

Cape Nature 22/03/2019 See Annexure L. 

EA&DP : Environmental Western 
Cape 

18/02/2019 See Annexure M. 

Western Cape Government : 
Agriculture 

24/04/2019 See Annexure N. 

BGCMA 3/10/2019 See Annexure O. 

Republic of South Africa : 
Department of Agriculture National 

30/08/2019 See Annexure P. 

Western Cape Government : 
Transport & Public Works 

22/05/2019 See Annexure R. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION, 

APPLICANT’S REPLY TO COMMENTS AND MUNICIPAL ASSESSMENT OF 
COMMENTS  

 
One (1) letter of comment/objection was received from the public.   

 
Negative comments were also received from the following government departments: 

 
➢ Western Cape Government : Environmental Affairs and Development Planning; 
➢ Directorate Development Management, Overberg District Municipality (hereafter 

referred to as ODM), and 
➢ Western Cape Government : Agriculture. 

 
Note that the National Department of Agriculture did provide a comment, but it was only 
submitted six (6) months after it was circulated to them, and is therefore considered a 
late comment and will thus not be dealt with. 

  

833



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 26 NOVEMBER 2020 

 
 
 

It is to be noted that the Town Planning Consultant provided comments on the 
objection and comments from state departments.  A legal opinion on some of the 
matters was also attached to the response to the objection letter, and there is some 
duplication in these documents.  Therefore only the most prominent facts/points will be 
summarised in addressing the objections/comments. 

 
It is important that the decision maker duly consider the above legal opinion.  It relates 
to powers of various spheres of government and also the Municipality’s functions as a 
decision making authority. 

 
The objections/comments, the applicant’s response and the Municipal Town Planners 
response is summarized as follows: 

 
7.1  Objection : By Public 

 
No mention was made in the application of a servitude for a water channel over 
the property providing water for irrigation and farm workers.  The concern is that 
provision will not be made to control sewerage above such water channel, 
leading to the pollution of the water channel. 

 
Applicant’s Response 

 
A commitment is made that sewerage will strictly be dealt with in terms of municipal 
requirements to ensure no sewerage will be deposited into the water channel. 

 
Town Planner’s Response 

 
The comments are noted.  Also note that BGCMA supports the application considering 
the concern is related to possible pollution of a water channel.  The applicant will have 
to comply with all relevant legislation regarding sewerage disposal. 

 
7.2  Objection: EA&DP and Department of Agriculture 

 
The additional dwellings should in terms of the Provincial Rural Areas Guideline 
be placed on previously disturbed footprints within or adjacent to the farm 
“werf” and not cultivated or agricultural land. 

 
Applicant’s Response 

 
The land was previously cultivated for wheat production.  An area of 8 ha was cleared 
of alien vegetation, which will now be cultivated.  The only disturbed footprint is around 
the existing labourer’s cottage in the southern portion of the property.  The dwellings 
were arranged linear to minimise impact on agricultural activities, and a soil suitability 
study (for vineyards) indicated four (4) units will be placed on land with low to medium 
vineyard suitability, and three (3) units on land with high vineyard suitability.  The 
distance from Karwyderskraal Road and the Waste Disposal Site was also considered 
with placement of the units.  The footprint of all the buildings will only be 0,3 ha, and 
the additional units are an integral financially supportive component for the financial 
investment in the agricultural component development. 
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Town Planner’s Response 
 

The farm is only developed with one (1) small cottage (60m²), and was previously 
utilized for wheat farming. 

 
The comments are duly noted.  The application must also be considered in terms of the 
Policy on Guidelines and Requirements in respect of applications for the 
erection/establishment of additional dwelling unit and accommodation for farm 
workers/staff on agricultural land units within the jurisdiction area of the Overstrand 
Municipality. 

 
The Western Cape Government : Agriculture indicated that they do not support the 
application for dwellings on cultivated land.  In terms of the above-mentioned policy 
“written permission from the Provincial Department of Agriculture to the effect that the 
position of the proposed units are not located on high potential agricultural land, must 
accompany the relevant application.” 

 
Written consent is not provided by the Western Cape Government : Agriculture.  The 
mentioned policy then further requires that dwelling units should be placed on localities 
where it will not interfere with daily agricultural activities, and will not impact the farming 
unit or surrounding agricultural practices (such as spray drift, etc.). 

 
The property owner will have to construct the additional dwellings and also the shed, a 
main dwelling, manager’s unit and staff quarters (which are primary rights) on 
“cultivated land”.  The concern of the Western Cape Government : Agriculture is 
therefore not unfounded. 

 
Ultimately the decision will have to be made to either stringently apply Council’s Policy 
for additional dwelling units on farms and Department of Agriculture’s opinion to ensure 
no cultivated land will be lost, or possibly affect the whole development not to be 
proceeded with.  This matter and the applicant’s opinion regarding the status of the 
Provincial Rural Area Guidelines will be dealt later in this report under 
Evaluation/Desirability. 

 
7.3 Objection: EA&DP and Western Cape Government : Agriculture 

 
In terms of the nature of the additional dwellings, the “Rural Area Guidelines” 
indicates additional dwelling units are intended to support rural tourism and 
diversify farm income (EA&DP).  Additional units should cater for short-term 
transient quest accommodation (Department of Agriculture: Western Cape). 

 
Applicant’s Response 

 
The Provincial Rural Areas Guideline is only a guideline to assist the decision maker, 
and not legally/statutory enforceable.  The Overstrand Municipality is more tailored for 
specific conditions and needs in the area.  The Municipality must make decisions that 
benefit the local community, within the framework of all relevant national and provincial 
legislation, policies and guidelines.  In terms of the Agriculture Zone I zoning in the 
relevant Zoning Scheme, “additional dwellings” mean dwellings which are not required 
for the accommodation of bona fide persons involved in the agricultural practice on the 
property concerned, and additional dwelling units may be used for long or short-term 
accommodation purposes.  Although the Policy (municipal) on additional dwelling units 
states that it is intended to guide decisions to expand rural tourism, it nowhere states it 
is exclusively for tourism. 
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Also, although the additional dwellings will not involve rural tourism, it could lay the 
groundwork for rural tourism through shareholders getting involved in wine tasting and 
other small-scale tourist facilities in the area, subject to municipal approval. 

 
Municipal Town Planner’s Response 

 
The comments are noted.  The applicant’s opinion that the Overstrand Municipality’s 
Policy for additional dwelling units on farms does not limit such units to tourist 
accommodation is correct.  The policy also requires that it needs to be indicated for 
what purpose the additional dwellings will be used, and what other planning 
applications will be triggered.  This was inserted in the policy, as an additional 
application is required for self-catering tourist units, as later is confirmed in point 13 of 
such policy.  

 
In terms of the Overstrand Municipality Zoning Scheme Regulations, it is also not 
specified whether additional dwelling units on farms must be limited to tourist 
accommodation.  On some farms in the rural area of Overstrand, additional dwelling 
units are leased out for longer terms to obtain additional income.  The Zoning Scheme 
also indicates that the additional units may be used for long- or short-term 
accommodation.  This shows it was not only directed at tourist accommodation, but 
also for long-term rentals, etc. 

 
The applicant’s opinion that the development should have a positive impact on rural 
tourism is not unrealistic.  The residents staying in these additional units will in all 
probability support surrounding tourist facilities, farm shops, farm stalls, etc. and will 
have a positive economic impact on the area.  It will, to a certain extent, also diversify 
farm income, as shareholders in the farm will in all probability also have other income 
basis, ensuring more funding for the farming activity to first be developed and then be 
maintained. 

 
The comment on the status of the Provincial Rural Guidelines will be addressed later in 
this report under the heading Evaluation of Desirability. 

 
7.4. Objection: EADP and Western Cape Government : Agriculture  

 
The size of the additional dwellings exceeds 120m2.  It should be limited to 175m2 
in terms of the Provincial Rural Area Guidelines. 

 
Applicant’s Response 

 
In terms of the Overstrand Policy for additional dwelling units, units and outbuildings 
may not have a footprint exceeding 250m2. There is compliance with the municipal 
policy. 

 
The provincial guidelines are merely guidelines, whilst the municipal document is a 
policy. 

 
No NEMA Regulations are also triggered by the application. 

 
Municipal Town Planner’s Response 

 
The applicant is correct in his comments regarding the allowable 250m2 footprint for 
additional dwelling units with outbuilding on farms in terms of the Policy on Guidelines 
and Requirements in respect of applications for the erection/establishment of additional 
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dwelling units and accommodation for farm workers/staff on agricultural land units 
within the jurisdiction area of the Overstrand Municipality. 

 
It is to be noted that the Municipality already approved the abovementioned Policy on 
Additional Dwelling Units on farms in 2008, and that there was consultation with Cape 
Nature, and the Department of Agriculture: Western Cape when the policy was drafted. 
It is also fact that additional dwelling units with a footprint of 250m2 have been 
approved in the Overstrand area in line with this policy. 

 
It is acknowledged that the Provincial Rural Area Guidelines specify additional dwelling 
units on farms should be limited to 175m2.  It is also to be noted that in the extract from 
the definition of additional dwelling units in the Provincial Rural Area Guidelines, which 
states the following: “A maximum floor area, including garaging of 175m2 and building 
height of one (1) storey (6.5m) is encouraged,...”.  It therefore does appear to allow 
some discretion. 

 
An opinion on the status and enforceability of the mentioned Provincial Rural Area 
Guidelines will be later discussed in the evaluation of Desirability. 

 
7.5.  Objection: Overberg District Municipality (ODM) 

 
The development will be close to the Karwyderskraal Waste Management Site, 
and in terms of the conditions of the waste landfill site permit requires that no 
further residential areas be allowed within the buffer area. 

 
Applicant’s Response 

 
ODM states they do not support the application.  This is not a substantive, unqualified 
or valid objection.  The comments made by ODM are vague and do not bind or limit the 
powers of the Municipality to decide on the application. 

 
The precise meaning of “residential areas” is questioned as in the IEA Report done for 
the facility (dumpsite) there is reference to “residential areas of Fisherhaven and 
Hawston”.  It is the opinion that the residential area referred to relates to residential 
suburbs such as Fisherhaven and Hawston.  The proposal is for agriculture and to 
construct additional dwelling units, which are subservient to the agricultural use, and is 
thus agricultural development. 

 
The meaning of “residential area” in terms of a Case Law is interpreted as “the 
character of areas within which a zoning scheme is established by the zoning 
applicable to the properties in that area”.  The property and surrounding properties are 
zoned Agricultural, the development of five (5) residential units was incorrectly equated 
by ODM as residential area.  It is correctly defined in the Provincial Zoning Scheme 
Model By-Law (October 2014) and also the Saldanha Bay Municipality By-Law.  The 
development does not constitute a residential area, thus ODM’s point does not apply to 
the development. 

 
Secondly, the so-called “buffer zone” restricts the land use rights on the subject 
property according to the Overstrand Zoning Scheme, 2015.  The so-called buffer is 
not mentioned in the Overstrand Zoning Scheme or Overstrand Municipal Wide SDF. 

 
The only reference to “buffer zone” is in the Draft Environmental Impact, 1999 and 
Amendment of the Operating Permit for the Karwyderskraal Landfill in 2005.  The Draft 
EIA also only indicated the following two impacts on the area, being impact on 
groundwater quality to be controlled by mitigating measures, and odours which would 
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be dispersed by strong winds year-round and mitigating measures further minimizing 
odours.  There would still be a 800m distance between additional dwellings and the 
landfill site. 

 
Further consultation took place with the Directorate Waste Management of DEA&DP 
and their recommendation was that an air pathway study be done to determine exact 
distances measurements.  This study is considered unnecessary due to the low-impact 
of the development, and the 800m distance between the dwellings and landfill site 
further ensure an insignificant impact. 

 
No specific radius distance is stated for the buffer area, merely “closer to the facility 
than any existing residential areas during the operative life of the facility”.  The extent of 
the buffer is not indicated in the permit for Karwyderskraal Waste Disposal Site. 

 
The Gauteng Provincial Environmental Management Framework Standard, 2018 states 
“Best case buffer of 400m and worst case buffer of 200m must be maintained for 
general landfill sites (communal, small, medium and large)...” 

 
ODM’s letter for not supporting the application is not valid, and the Municipality can 
exercise its discretion to consider the application. 

 
It is also to be noted that an environmental scan was also done for the development 
and EA&DP: Environmental Section indicated that no listed activities are triggered.  It is 
the opinion that no Buffer Zone exists. 

 
Municipal Town Planner’s Response 

 
The comments of the applicant are duly noted, and the opinion that the permit 
conditions regarding the application of the Karwyderskraal Landfill Site is vague and 
open for interpretation. 

 
A legal opinion was then also obtained which provide the interpretation of the condition 
regarding the “buffer” is legal terms. 

 
The legal opinion was forwarded to the Municipal Legal Branch for an opinion and this 
will be further elaborated under Evaluation. 

 
7.6. Objection: ODM 

 
The relaxation of the 30m eastern lateral building line to 10m and 4,5m should 
not be considered, as the buffer area between the waste disposal facility and 
development should be maximised. 

 
Applicant’s Response 

 
This is a confusing statement as ODM seems to support the application subject to no 
building line relaxation condition. 

 
Relaxation of building lines from 30m to 10m would only place dwelling units 20m 
closer to the landfill site.  The approximately 800m from the landfill site would still be 
almost double the best case buffer (400m) stipulated in the abovementioned Gauteng 
Pollution Buffer Zones Guidelines. 
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Municipal Town Planner’s Response 
 

The comments are duly noted. 
 

7.7. Objection: ODM 
 

ODM required confirmation by the developer that he is aware of and accepts the 
regional waste disposal facility on Portion 79 and expansion of the facility 
towards the southern boundary in future. 

 
Applicant’s Response 

 
The developer confirmed in writing he accepts the condition and has no objection 
against current or future operations, subject thereto that ODM operates according to 
international best practice and no informal settlements will be allowed. 

 
From this condition it appears that ODM is seemingly conditionally supportive, although 
some comments appear that they do not support the application. 

 
Municipal Town Planner’s Response 

 
The comments are duly noted.  The applicant’s opinion that his condition creates an 
impression that ODM is conditionally supportive is confusing, considering the 
comments regarding the buffer zone and building line departures. 

 
It is however noted that the applicant accepted the condition. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 

objections/and response thereon) 
 

See Paragraph 7. 
 

Internal Departments 
 

See Paragraph 7. 
 

10. MUNICIPAL PLANNING EVALUATION  
(REFER TO RELEVANT CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management 

Act, 2013 (Act 16 of 2013)  
 

The application is in line with the planning objectives applicable to this 
application. 

 
The objectives relating to: 
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Spatial Justice 
The application for additional dwelling units and building line relaxation does 
not have a direct impact on Spatial Justice, but will indirectly financially help 
establish a farm with job opportunities and accommodation for labourers on-
site. 

 
Spatial Sustainability 
The proposal will be done in an environmentally sensitive way and would fit in 
with the scenic and cultural landscape.  The development is however on 
valuable agricultural land which must be protected, which therefore could have 
a negative impact on Spatial Sustainability. 

 
Efficiency 
The development is considered efficient in that existing roads will be used for 
the farm access, and the placement of the units close to the boundary would 
lessen the impact on agricultural activities to a certain extent.  It is however 
still proposed on existing valuable agricultural land and not limited to one (1) 
large footprint (werf), but is placed approximately 30m to 50m apart, thereby 
requiring land to be cultivated to be set back from each unit. 

 
Spatial Resilience 
The proposal is in line with what uses are allowed on agricultural land.  It 
should however comply with certain requirements.  In the Overstrand 
Municipality SDF, 2006 one of the key objectives identified was to “protect 
areas with high agricultural production potential” and to protect prime and 
unique agricultural land, also to provide guidelines to assist in assessing 
applications outside the urban edge. 

 
A specific policy was also approved by Council in 2008 to assess additional 
dwelling units on farms.  The policy stipulates that the Department of 
Agriculture must be in support of applications for additional dwelling units, to 
ensure high potential agricultural land is not affected. 

 
The Western Cape Province has also prepared a Provincial Rural Area 
Guideline document (dated 2019).  This guideline also stipulates the 
protection of valuable agricultural land. 

 
Considering the above and the fact that the Western Cape Government :  
Agriculture (the specialist considering the value of agricultural land) does not 
support the application, leaves the conclusion that the proposed development 
is not in line with the aims of the Overstrand Municipality SDF, 2006, the 
Policy on Guidelines and Requirements in respect of applications for the 
erection/establishment of additional dwelling units and accommodation for 
farm workers/staff on agricultural land units within the jurisdiction area of the 
Overstrand Municipality or the Western Cape Province Rural Area Guidelines 
(2019).   

 
Good Administration 
The application followed the required planning procedures to ensure that a 
proper public administration process was followed, and all relevant state 
departments and institutions were provided an opportunity to provide their 
comments on the application. 
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10.3 (In)consistency with the principles referred to in Chapter VI of the Land 
Use Planning Act, 2014 (Act 3 of 2014) 

 
Same as Point 10.2 above. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 

 
The comments under Point 10.2 related to Spatial Resilience are relevant.  
The proposal is not considered in line with the Overstrand SDF or the policy 
for additional dwelling units. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
The comments under Point 10.2 relating to Spatial Resilience are relevant.  
The proposal is not in line with the Western Cape Province Rural Area 
Guidelines. 

 
10.6 Impact on Municipal Engineering Services 

 
This area is not serviced by the Municipality. 

 
10.7 Outcomes of investigations/applications i.t.o. other legislation 

 
No EIA Regulations are triggered. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
N/A 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
N/A 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The application for additional dwelling units, a gatehouse larger than 6m2 and building 
line departures must be considered on its own merit. It is, however additional 
privileges being applied for.  

 
The construction of a gatehouse of 6m2, and over building lines is considered a minor 
application.  The proposal is also supported by the Western Cape Government : 
Transport and Public Works.  It is therefore considered desirable. 

 
The second part of the application is to construct five (5) additional dwelling units of 
250m2 in extent.  The Overstrand Zoning Scheme provides therefore that an 
application can be made by way of a consent use, and the Policy on Guidelines and 
Requirements in respect of applications for the erection/establishment of additional 
dwelling units and accommodation for farm workers/staff on agricultural land units 
within the jurisdiction area of the Overstrand Municipality, provides criteria that must 
be complied with to obtain a positive result.  The Western Cape Province also 
approved the Provincial Rural Area Guidelines that must be considered. 

 
The applicant in his response to the objections and comments by state departments 
did provide a legal opinion over the role of the state departments, District and Local 
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Municipalities in taking decisions on municipal level.  The legal opinion also included 
statements relating to the Provincial Guidelines. 

 
In short, the legal opinion states that the Municipality has exclusive powers in terms of 
the Constitution to manage municipal planning.  It is stated that Municipalities must 
regulate the criteria for deciding on land use applications.  Municipalities must “have 
regard” to applicable SDF’s, structure plans, planning principles (In Chapter VI 
LUPA), desirability of the land use and also guidelines issued by the Provincial 
Minister regarding desirability of land use.  It was also stated from case law that “have 
regard” means “bear in mind” or “do not overlook”, and courts stated guidelines 
should not be applied rigidly or inflexibly and thereby fitters its decision on the 
decision-maker. 

 
Considering the above, in terms of the legal opinion there is some flexibility when it 
comes to Provincial Guidelines. 

 
To determine the desirability of the comments and opinions, the following matters will 
be further discussed: 

 

• ODM’s reason for not supporting the application. 

• Statements that additional dwelling units may not be used for tourist 
accommodation. 

• The maximum size of additional dwelling units. 

• The placement of additional dwelling units considering impact on valuable 
agricultural land. 

 
The comment by ODM is vague with regard to the fact that no clear buffer was 
provided in the permit, and it also relates to residential areas which is debatable if it 
relates to additional dwelling units.  It is also not clear how the Overstrand 
Municipality will then have to consider the placement of main farm dwellings, 
manager’s dwelling and labourers’ cottages which are primary rights on land zoned 
Agricultural Zone I.  It is therefore debatable how the Overstrand Municipality can 
enforce such a vague condition on any surrounding property owners considering their 
primary rights, and when considering secondary (consent use) rights. 

 
The second matter is the fact that EA&DP: Planning Section and the Western Cape 
Government : Agriculture indicated that additional dwelling units may only be used for 
tourist accommodation. 

 
In the Western Cape Province Rural Area Guidelines (March 2019) the following 
Guidelines are stated: 

 
Under 8.1 

 
“Encourage the economic viability of agricultural purposes through the introduction of 
non-agricultural land uses including tourist accommodation and facilities and 
additional dwelling units”. 

 
“Additional dwelling units may not be alienated, whether by individual erven, sectional 
title, share block or any other means”. 

 
Under Chapter 10 

 
“The following accommodation types should be avoided at all costs: 
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Multiple residences of owners of farms, nature reserves or resorts where the owner is 
an entity with more than one shareholder”. 

 
It is clear from the above quotes that the Provincial Rural Area Guidelines is not 
supportive of this type of application. 

 
The definition of additional dwelling units in terms of the Overstrand Municipality 
Zoning Scheme, 2013 states: 

 
“Means dwellings in the Agriculture Zone I, which are not required for the 
accommodation of bona fide persons involved in the agricultural practice on the 
property concerned, and additional dwelling units may be used for long or short-term 
accommodation purposes”. 

 
The Zoning Scheme Regulations also provide therefore under Agriculture Zone I zone 
that application can be made for tourist accommodation.  This means that additional 
dwellings are not limited to tourist accommodation in terms of the Overstrand Zoning 
Scheme, and specific reference is made to leasing it out as long and short-term rental 
property. 

 
The Policy on Guidelines and Requirements in respect of applications for the 
erection/establishment of additional dwelling unit(s) and accommodation for farm 
workers/staff on agricultural land units within the jurisdictional area of the Overstrand 
Municipality, 2008 also do not specify that additional units may only be utilized for 
tourist accommodation. 

 
It is therefore, the opinion that the comments from Western Cape Government : 
Agriculture and EA&DP : Planning Branch that additional units are to be used for rural 
tourism and not specified as such in the Municipality’s Planning Documents. 

 
The General Section 8 Zoning Scheme Regulations that were applicable to farm 
areas since 1986 also provided for application for additional dwelling units, and it was 
not specifically limited to tourist accommodation.  It was used to construct dwellings 
for family members, or lease out for rental income. 

 
The concerns of the above-mentioned departments relate more to the specific format 
of this application.  The creation of an estate type development is where the main 
focus will be more to create residential opportunities than the development of a 
productive farm.  This concern is not unfounded as the Municipality does receive 
complaints from residents in residential type developments in the Hemel & Aarde 
Valley of some farming activities negatively impacting on them.  These residents also 
have certain expectations, which could influence the potential for agricultural land. 

 
The third concern from EA&DP : Planning and Department of Agriculture: Western 
Cape is the size of the additional dwelling units.  This is due to the Western Cape 
Rural Area Guidelines (March 2019) specifying a footprint maximum of 175m2 for 
additional dwelling units with their garaging. 

 
The extract from the additional dwelling unit definition in terms of the Provincial Rural 
Areas Guideline is as follows: 

 
“A maximum floor area, including garaging of 175m2 and building height of one (1) 
storey (6.5m), is encouraged…” 

 
It is clear that this is only a guide, considering the wording “encouraged”. 
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The Overstrand Municipality has approved its own policy on additional dwelling units 
in 2008, which is considered an acceptable norm for the Overstrand area.  This 
criterion has been applied since 2008, and is thus the acceptable norm in this area.  
The 250m2 footprint for additional dwellings, including garaging, for which the 
applicant is applying for, is therefore considered in line with area specific criteria, and 
is considered acceptable. 

 
The final matter in which the Department of Agriculture: Western Cape as well as 
EA&DP: Planning provided a negative comment on is the proposal to utilize cultivated 
agricultural land and not disturbed footprints to place the additional units on. 

 
In terms of the Rural Area Guidelines, farm buildings and associated structures 
should be clustered within the farmstead precinct and should not be on cultivated 
land. 

 
Another definition provided in the Provincial Rural Area Guidelines is “high potential 
agricultural land”, which states: 

 
“Means the best land available for, suited to and capable of consistently producing 
optimum yields of a wide range of agricultural product (food, feed, forage, fibre and oil 
seed), with minimum damage to the environment.”  

 
Then, in terms of the Overstrand Municipality SDF, 2006, one strategy specifies that 
land having high primary production potential should be retained for agricultural use 
and not sterilised by alternative forms of development. 

 
The Overstrand Municipal Policy to consider Additional Dwelling Units, approved by 
Council in 2008, also captured the importance of this strategy with specific criteria 
that had to be complied with to ensure the protection of high potential agricultural 
land. 

 
One of the criteria that was created to ensure compliance, was that Provincial 
Department of Agriculture had to confirm that the position of the proposed units were 
not located on high potential agricultural land.  Criteria such as the clustering together 
of additional dwelling units and placement of units where they will not interfere with 
the daily agricultural activities (e.g. the plough and harvest routes of farming 
implements), or do not impact on the farming unit and surrounding farming units (e.g. 
in regard to dust generation or product security), and do not impact on surrounding 
agricultural practices (e.g. through spray drift). 

 
The Western Cape Government: Agriculture is not supportive of the application as the 
units are proposed on “cultivated” land.  In terms of that Department’s GIS mapping 
the Dry Land Potential for the property is considered very high. 

 
The applicant did motivate that the only disturbed footprint on the farm is around the 
existing labourers’ cottage.  It was also indicated that four (4) of the units will be 
placed on land with low to medium soil suitability for vineyards and three (3) units on 
land with high soil suitability for vineyards.  This further confirms the agricultural 
potential of the land, but also the lack of other land with disturbed footprints. 

 
The units were placed on the periphery of the farm in an attempt to further limit impact 
on agricultural land, but the units are still 40m to 50m apart, and not clustered in a 
werf to limit impact on additional activities.  This then requires that a buffer area 
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around each additional dwelling unit will have to be provided, thereby further affecting 
agricultural land. 

 
Considering the above, in relation to the protection of agricultural land, the application 
is not considered compliant with the Rural Area Guidelines, the Overstrand 
Municipality SDF or the Overstrand Municipality’s Policy for Additional Dwelling Units. 

 
The opinion of the Municipal Legal Department were also obtained on the application 
due to the fact that a legal opinion was submitted with the application. 

 
The Legal Department indicated although there is agreement with the applicant with 
regard to what constitutes or does not constitute “residential”, “tourism” and “buffer”, 
and the ODM’s opinion is vague and unsubstantiated, the applicant always was going 
to have a problem to comply with the requirements of National and Provincial 
Government Policies regarding the physical placement/location and impact of the five 
(5) dwellings on the farm. 

 
The Legal Department furthermore states that in terms of Section 42(1)(b), and to a 
lesser extend (c); and read with Sections 6(1)(c) and 7(b)(ii) of SPLUMA, the MPT 
“must adhere to its provisions i.e. make a decision which  is consistent the National 
and Provincial Government Policies, and the MPT has no discretion in this regard, 
because if it approves the consent use application, its decision will be inconsistent 
with National and Provincial Government Policies.  (See Legal Department’s 
comments attached as Annexure O.) 

 
The applicant’s motivation, comments on objections and the legal opinion submitted 
were duly considered.  Considering the above, the policies and guidelines of National 
and Provincial Governments’ advise Local Governments SDF’s and Policies, and 
Local Governments must comply with National/Provincial Policies/Guidelines.  Where 
National/Provincial Policies/Guidelines provide discretion in such documents such 
discretion can be applied in areas where the Municipality is the decision maker.  It is 
however clear that DEA&DP’s Rural Area Guidelines and the Department of 
Agriculture’s mandate to protect high potential agricultural land are not being 
complied with. 

 
Section 42 of SPLUMA which states that when a Municipal Planning Tribunal 
consider an application, it must “make a decision which is consistent with norms and 
standards, measures designed to protect and promote the sustainable use of 
agricultural land, national and provincial government policies,...” 

 
Should the Municipality as decision maker therefore approve this application, it will be 
inconsistent with provincial government policies, and also not consistent with the 
measures designed to protect and promote the sustainable use of agricultural land.  
Such a decision will therefore not be in line with Section 42 of SPLUMA. 

 
It is therefore the opinion that the applicant did not prove the construction of five (5) 
additional dwelling units on the property to be desirable. 

 
The application entails the departure to relax a 30m farm building line to 10m to 
accommodate a new farm main dwelling, the five (5) additional dwelling units, a 
manager’s dwelling and also two (2) labourers’ cottages.  As indicated above, the 
application for five (5) additional dwelling units is not supported, but the other 
buildings are primary rights.  The placement of these buildings closer to the boundary 
could reduce its possible impact on agricultural activities, and such relaxation should 
therefore be supported. 

845



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 26 NOVEMBER 2020 

 
 
 

The final recommendation is that the departure application for building line relaxations 
other than for the five (5) additional dwelling units be supported, and the consent use 
for five (5) additional dwelling units is not supported. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(o) of the Overstrand Municipality By-

Law on Municipal Land Use Planning, 2015 (By-Law) for a consent use for five (5) 
additional dwelling units on Portion 3 (De Gang) of Farm 575 Afdaksrivier, 
Caledon District, not be approved in terms of the provisions of Section 61 of the 
By-Law. 

2.  
2. that the application in terms of Section 16(2)(b) of the Overstrand Municipality By-

Law on Municipal Land Use Planning, 2015 (By-Law) for a departure to 
accommodate a gatehouse larger than 5m2 in extent, measuring 6m2 in extent; 
also a departure to relax the 30m eastern lateral building line to 4,5m and 10m to 
accommodate a gatehouse and other farm buildings respectively, and to relax the 
30m western street building line to 0,9m to accommodate the gatehouse, 
be partially approved, in terms of the provisions of Section 61 of the By-Law, 
subject to the following conditions:  

  
 (a) that the approval does not include the five (5) additional dwelling units; 
   
 (b) that the buildings be placed as indicated on Site Development Plans AA QS 

(4 plans) for the gatehouse and other buildings, excluding the additional 
dwellings; 

   
 (c) that the conditions in the Services Report (attached as Annexure F), be 

complied with; 
   
 (d) that the conditions by Telkom (attached as Annexure G), be complied with; 
   
 (e) that all the conditions by Eskom (attached as Annexure H), be complied 

with; 
   
 (f) that all Fire Regulations in terms of SANS 10400 T: 2011, be complied with; 
   
 (g) that building plans be submitted to the Municipal Building Branch for all 

buildings, for their consideration and approval; 
   
 (h)  that this is not an approval in terms of any other relevant legislation; 
   
 (i) that the labourers’ cottages and farm manager’s unit be limited to one (1) 

storey, as indicated in Council’s Policy for Farm Buildings.  
   
3. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above conditions of approval.” 
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14. REASONS FOR RECOMMENDATION 
 

Point 1: 
 

❖ The application is not supported by EA&DP: Planning Western Cape as the 
proposal is not in line with the Western Cape Rural Area Guidelines. 

❖ The application is not supported by Department of Agriculture: Western Cape, who 
is the authority on value of agricultural land, as the additional dwelling units are 
proposed on cultivated agricultural land. 

❖ The proposal for the additional dwelling units is not in line with Council’s approved 
Policy for the establishment of Additional Dwelling Units, as the required consent 
of the Department of Agriculture was not obtained, who consider the land to be of 
such high potential that they do not support the application. 

❖ The units are also clustered together or on or near the farm werf, which could 
increase the impact on the potential of the agricultural land. 

❖ The proposal is not in line with the Planning Principle of Spatial Sustainability, as it 
would impact on valuable agricultural land, and not be in line with Section 42 of 
SPLUMA. 

 
Point 2: 

 
❖ It is only partially approved as the additional dwelling units are not supported. 
❖ The Department of Transport and the Engineering Department support the 

application, therefore it is not foreseen that the gatehouse would have a negative 
impact on the Karwyderskraal Road. 

❖ The main farm dwelling, farm manager’s dwelling and labourers’ cottages are 
primary rights as long as they are used for bona fide agricultural activities. 

❖ The placement of the above-mentioned buildings closer to the farm boundary 
ensures less valuable agricultural land will be impacted. 

❖ The relaxation of the building line to accommodate the above-mentioned buildings 
would not have a negative effect on surrounding neighbours, as the buildings will 
still be 10m from the boundary line. 

❖ These structures are considered bona fide farm buildings, not residential buildings, 
and the ODM”s proposed 800m radius for “residential development” should not be 
considered relevant. 

❖ The above-mentioned buildings will not have a negative impact on the character of 
the area, and is therefore desirable. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Objection received (public) 
Annexure E: Applicant’s response to objections and negative state institution 

comments  
Annexure F: Services Report 
Annexure G: Comment: Telkom 
Annexure H: Comment: Eskom 
Annexure I:  Comment: Heritage Western Cape 
Annexure J: Comment: EA&DP: Planning Section 
Annexure K: Comment: Overberg District Municipality (ODM) 
Annexure L: Comment: Cape Nature 
Annexure M: Comment: EA&DP: Environmental Branch 
Annexure N: Comment: Western Cape Government: Agriculture 
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Annexure O: Comment: BGCMA 
Annexure P: Comment: Department of Agriculture: National (Late) 
Annexure Q: Comment: Western Cape Government: Transport & Public Works 
Annexure R: Overstrand Municipality Policy on Additional Dwellings on farms 
Annexure S: Comments Municipal Legal Department 
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