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4.7 
PORTION 229 OF FARM 575, BENGUELA COVE, OVERSTRAND MUNICIPAL AREA: 
AMENDMENT OF SITE DEVELOPMENT PLAN: MESSRS WRAP ON BEHALF OF 
BENGUELA COVE INVESTMENTS (PTY) LTD 
 
HBENG 229/575 (2948/2019) 
H Olivier (028) 313 8900 Hermanus Administration 
20 October 2020 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 2 February 2019 from Messrs WRAP on behalf of 
Benguela Cove Investments (Pty) Ltd on Portion 229 of Farm 575, Benguela Cove 
for the amendment of the Site Development Plan (SDP) in terms of Section 16(2)(l) 
of the Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 to 
accommodate the new water play park, large wooden decking and seating area. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B and 
the proposed Site Development Plan (SDP) is attached as Annexure C.   

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Benguela Cove is a wine estate with residential plots, a hotel site, agricultural land, 
private roads, private open spaces, nature areas and also a Special Zone erf.  The 
Special Zone erf (Portion 229 of Farm 575) was created to accommodate Tourism 
Businesses which include a wine cellar, restaurants, wine tasting and other tourist 
related facilities.  The applicant also applied for some additional uses such as market 
stalls and a place of entertainment that was partially approved in early 2019.  The 
land owner also constructed a water play park and some wooden decking for which 
they did not apply, hence this application to legalize these structures. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 

• The application is to permit a water play park, large wooden decking and seating 
area. 

• The water play park and deck were to cater for the needs of clients to make the 
facility more welcoming for families with children. 

• The new structures are visually appealing, enhance the ambiance of the entire 
estate area and are in harmony with the prevailing upmarket architectural style.  

• There will be no deviation from the Special Zone SZ-2 parameters. 

• The new uses/structures are ancillary and subservient to other uses on the 
subject property, and therefore no additional parking is required (309 parking 
bays are provided and sufficient for all activities). 

• Electricity is provided to the site by Eskom. 

• None of the existing structures which the application is made for, as indicated on 
the SDP, require additional water. 

• The property is connected to the existing sewer network. 

• It is not projected that the new structures/activities will generate additional traffic. 
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• The new activities will enhance the attractiveness of the restaurant and wine 
tasting and prove employment opportunities, enhancing the economy. 

• The blend of facilities on the erf helps promote intercultural interaction on the 
property.  

• The water play park and decking are compatible with the prevailing 
tourism/restaurant character. 

• An increase in genteel clients ensures additional surveillance on the property. 

• No heritage impact. 

• Conditions of approval will ensure land use rights of surrounding property owners 
will not be deprived. 

• The structures are not visually intrusive or deprive Benguela Cove residents of 
any land use rights. 

• The agricultural land and private open spaces around the site would help that the 
new activities will not interfere with the peace and comfort which residents enjoy. 

• The application is in line with the PSDF, SDF, IDF and OMGMS. 

• If the application is tested in terms of the common law principle of 
reasonableness, it is the opinion that the merit and scale of the land uses is such 
that it would not deprive residents’ rights of occupation and wellbeing. 

 
Planning Principles: 

 
Spatial Justice 
Work opportunity will be created for mostly previously disadvantaged. 

 
Spatial Sustainability 
The application promotes mixed uses which are related to the tourism industry, 
which again promotes a functional space economy. 

 
Efficiency 
The new structures/activities promote the optimal utilization of space, energy, 
infrastructure and resources. 

 
Spatial Resilience 
The application is in line with forward planning policies. 

 
Good Administration 
The Overstrand Municipality followed a good administrative process, advertising 
to the public and informing other effected spheres of government of the 
application. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 3 June 2019 12 July 2019 

Ward Councillor Yes 3 June 2019 12 July 2019 

Total letters of support NONE 

Total letters of objection TWELVE (12) 

Was public participation undertaken in accordance with Section 46 - 50 of Yes 
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the By-Law on Municipal Land Use Planning? 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Department 12/06/2019 Must comply with SANS 10400. 

Engineering Services 7/08/2019 See Annexure H. 

Environmental Branch 21/11/2019 See Annexure I. 

Western Cape Government : 
Transport & Public Works 

25/06/2019 See Annexure J. 

Telkom 10/07/2019 See Annexure K. 

Waste Management 2/07/2019 No objection. 

Building Department 4/06/2019 No objection. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Twelve (12) letters of objection were received from surrounding property owners, 
including from the Benguela Cove Estate Homeowners Association (HOA).  See 
Annexure D. 

 
The applicant was also granted an opportunity to respond to the objections received, 
and is attached as Annexure E. 

 
Objections were received from the following parties / individuals: 

 
➢ J Viljoen 

➢ M & R Diessner 

➢ CS McCarthy 

➢ V & IM Buchholz 

➢ M & S Prew 

➢ R & J Chopamba 

➢ Anneli van Zyl Attorneys obo Karl & Sarah Properties (Pty) Ltd 

➢ N Buchholz 
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➢ Anneli van Zyl Attorneys obo K Oswald-Diesel 

➢ DECA Consulting (E Schoeman) 

➢ Leyson Construction (R & L Southin) 

➢ Tommy Brummer Town Planners obo the Austen Dundas Family Trust 

 
The objections can be summarised as follows: 

 
1. Non-compliance with Benguela Cove Constitution 

 

• The consent of the association as well as the urban and architectural 
review control committee should have been obtained for the application, 
but BCI did not do so. 

• From heading “20. Voting, 30. Dealing with common property”, “31. No 
subdivision or rezoning and not more than one dwelling”, “32. Building 
standard rules and aesthetic approval” “4. Membership” in the BCE it is 
derived that 75% support is required to change the constitution, and that 
Benguela Cove Lagoon Owner Association, with special resolution has 
mandate in terms of common property to allow building, improvements or 
enhancement other than that shown on the approved layout plan, and it is 
interpreted also the amendment of the SDP. The urban and architectural 
review control committee then has the mandate to allow the approval of 
building plans of any structures, improvements, alterations, etc. The same 
process is argued for any departure approvals.  

• 31.1 lists the extent of facilities on the commercial land area, and it is 
deemed appropriate in terms of Clauses 4.6.2 and 32.1 that consent of the 
association has to be obtained to alter or expand the listed facilities. 

• Recommend the Overstrand Municipality to reject the application until the 
internal protocols are followed. 

 
Applicant’s response 

 

• Voting – The contents under the voting heading only pertain to the process 
regarding internal decision making and has no relevance to the submitted 
proposal. 

• The property is not common property and is excluded from the definition of 
common property.  Therefore, the HOA consent is not required. 

• The application is not for a subdivision or rezoning and not more than one 
dwelling; therefore the HOA consent is not required. 

• The new structures are below a height of 1m, therefore approval in terms of the 
National Building Regulations and Building Standards Act is not required.  The 
HOA consent is therefore not required. 

• This application does not include the transferring of a property therefore point 
4.6.2 in the Constitution which relates to building works can only be evoked 
before a property is transferred.  

 
Town Planner’s response 

 

• The comments from the objectors and applicant are noted. 

• It is noted that a legal person submitted an objection in this regard on behalf of 
two (2) property owners in Benguela Cove, the opinion was, however not 
substantiated by such legal person. 
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• The HOA appointed a Town Planning Consultant who provided an opinion on the 
interpretation of the constitution and that the owner of the property had to obtain 
the HOA and the architectural review committee’s approval for the application.  
The applicant’s town planning consultant however does not concur with this 
opinion. 

• With the previous similar application for departure and amendment of the SDP, 
the same debate was raised, but the chairman of the HOA did then provide a 
comment, which was based on the opinion of the Benguela Cove Estate HOA’s 
attorney at that time, that the owner of Portion 229 of Farm 575 did not need the 
HOA’s consent for the Municipality to consider such application.  (See attached 
as Annexure M) 

• The same HOA now obtained an opinion from a Town Planning Professional 
which states the HOA consent is required prior to council taking a decision on the 
planning application. 

• Considering the Special Zone requirements applicable to Portion 29, it is 
indicated that if changes are made on the site, a SDP must be submitted to the 
Municipality for approval. 

• It also states that all building plans relating to development on the site should be 
considered and approved by the Architectural and Review Committee, which 
performs their function on behalf of the HOA. 

• The applicant is of the opinion that if structures are lower than 1m, no building 
plan submission is required, and is of the opinion that it is not a requirement for 
the structures being applied for.  Additional comment was requested from the 
Municipality’s Building Department to provide their opinion if the submission of 
the building plans was a requirement for the water play park and decking.  It was 
confirmed by the Building Department that building plan submission was required 
for the mentioned structures. 

 
Considering the above, the water play park, large wooden deck and seating area is 
in line with the zoning of the erf.  The opinion of the planning consultant of the HOA 
that the HOA must consent to the SDP amendment are noted, but not supported.  
Various clauses are quoted in his response trying to proof such consent is an 
requirement, but no mention is made of “Clause 16.  Commercial Unit” in the 
Constitution.  This clause states that the developer reserves a right to further amend 
the rules relating to the Commercial Component, once such component has been 
built.  

 
In a comment received from the HOA’s lawyer in 2018, with regard to an application 
for amendment of the SDP, this clause was also prominently quoted (attached as 
Annexure M).  After receiving the lawyers comment the chairman of the HOA then 
indicated the HOA Trustee Committee did not need to comment/provide consent for 
an amendment to the SDP based on the constitution.  It is therefore not clear how 
the comments of the town planning consultant contradict a previous opinion from the 
HOA lawyer. 

 
The fact is however, that as indicated above, the developer will have to submit a 
building plan for the structures that were illegally constructed.  Such building plan will 
have to be considered and approved by the Architectural and Review Committee on 
behalf of the HOA, and therefore the HOA is not excluded from the process, and 
were even provided opportunity to provide comment on the application for the 
amendment of the SDP. 
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The opinion that the HOA had to consent to the amendment of the SDP is therefore 
not supported, but the opinion that the building plans be submitted and be approved 
by the architectural review committee is supported. 

 
2. Impact on Environments 

 

• Benguela Cove is a protected nature reserve.  The chemicals from the 
waterpark will affect marine life. 

• More noise will chase away bird species. 

• Is an EIA not required? 
 

Applicant’s response 
 

• No listed activities in terms of NEMA are triggered, thus no authorization is 
required. 

• Water from the water play park is not discharged into the lagoon, but treated on-
site, therefore have no impact on marine life. 

 
Town Planner’s response 

 

• The applicant addressed the concern regarding water of the pool possibly 
impacting on marine life in the lagoon. 

• The Municipal Environmental Department was consulted and did not indicate that 
any EIA listed activities will be triggered.  Their response was as follows: “The 
construction and operation of the water play park does not trigger any NEMA EIA 
listed activities. Water is recycled in the system and no discharge is taking place 
within the estuary.  The site is still within the “Special Zone” as it was approved in 
the ROD issued to Benguela Cove”. 

 
3. Engineering Services 

 

• The water play park will use additional water, considering the De Bos Dam 
is at the low level of 48%, clearly such plans should not be approved. 

• Report was obtained from DECA Consulting Engineers who indicated, 
that considering the impact, the following documents need to be 
upgraded: 
➢ Services Report concerning Benguela Cove Estate and the SDP for 

Portion 229 of Farm 575 – DECA Consulting Engineers, 8 June 2016 
➢ Calculation of development contribution levies – DECA Consulting, 

2017 
➢ Services agreement between Overstrand Municipality and Benguela 

Cove Investments (Pty) Ltd – DECA Consulting Engineers, 2017 
The above-mentioned documents should be amended to reflect the latest 
services requirements at Benguela Cove Estate. 

 
Applicant’s response 

 

• The De Bos Dam level has raised from 37,7 to 48,1% in one week, so water 
levels are increasing.  Residential stands in Benguela Cove can also have pools, 
it is unclear why the subject property should then be denied. 

• Due to the small scale of the water play park, it is not required to amend the 
services report. 

621



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 26 NOVEMBER 2020 

 
 

• Additional development levies are only applicable when additional land portions 
are created, which is not the case.  The new facilities would lead to a small 
increase in property value, and when the Municipality upgrade their valuation roll, 
additional rates will have to be paid by the owner. 

• The amendment of the Service Agreement between the Overstrand Municipality 
and Benguela Cove Investment (Pty) Ltd would only be required if the nature of 
additional land uses necessitates it. 

 
Town Planner’s response 

 

• The comments of the objectors and the applicant were duly considered. 

• The comments of DECA Consulting Engineers was forwarded to the Municipal 
Engineering Services Department to comment on the consultant’s opinion.  The 
Municipal Engineering Services Department indicated that the proposed 
additional land uses will not have a meaningful impact on municipal services, 
including water supply.  The Engineering Services Department also note that 
additional land uses are “ancillary and subservient” to the restaurant, and 
therefore not the main reason guests visit the site.  Their final opinion is that 
there is no legal basis to charge additional bulk levies or to amend the Services 
Agreement.  (See Annexure J.) 

 
4. Misrepresentation 

 

• The estate was sold as a quiet exclusive estate, but the water play park 
would create noise, which would ultimately impact on property values. 

• Submitting selected bits of development as separate SDP’s is an attempt 
not to fully disclose the final development and does not enable Council to 
assess the potential impact. 

 
Applicant’s response 

 

• The water play park, wooden decking and seating area are all primary rights on 
the property, and considering the scale thereof is not visually intrusive and in 
harmony with the existing character.  No additional development rights are 
therefore unlocked. 

 
Town Planner’s response 

 

• The Municipality cannot comment on claims of how a development was marketed 
to potential buyers and can purely consider the zoning rights applicable to the 
property. 

• The applicant did not comment on the claim of submission of separate 
applications to amend SDP’s as an attempt to not fully disclose the final 
development. 

• It is to be noted that while the application for departure and SDP amendment was 
in process for proposed market stalls and place of entertainment, the property 
owner constructed the water play park and deck area.  Acting on complaints of 
residents, a notice was sent to the property owner to address the illegal situation.  
An application for the amendment was then submitted in February 2019, while 
the one (1) application was still in process.  This was an attempt of the landowner 
to legalize the activities, and the fact that two (2) applications were being 
considered at the same time on the same property was duly indicated in this 
application.  Considering the scale of this application, it was also not considered 
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of such a magnitude that the previous application had to be withdrawn and a 
totally new one had to be submitted. 

• Also note that the first application was already finalized in March 2019, and that it 
was only partially supported, limiting impact even more.  Also note that no 
appeals were submitted against such application by Benguela Cove residents or 
the HOA. 

 
5. Use of existing facilities in the absence of approval building plans 

 

• No building plans for the water play park, wooden deck and other 
amenities have been approved by the Municipality, therefore the facilities 
are being used “at risk”.  The use should therefore be discontinued. 

• Were unaware structures were illegal and used it. 
 

Applicant’s response 
 

• The property owner appointed consultants to start a process to legitimize the 
wooden deck, water play park and seating area, showing sincere intent to comply 
with regulations, therefore there is no need for cessation of the activities by the 
Municipality. 

 
Town Planner’s response 

 

• The concerns are duly noted and the actions of the land owner are not condoned. 

• The landowner comments are also duly noted. 

• The Municipal Building Control Branch is aware of the situation. The Building 
Control Branch indicated that no notice was served because a Town Planning 
Application was lodged.  Building Control Branch believes that the best solution 
to rectify unauthorised structures is to allow for the regularisation thereof by 
submitting a building plan application.  The submission of the Town Planning 
Application is part of the process to regularise the unauthorised work. 

 
6. Security 

 

• The area next to the putt-putt course where people can park provides 
them access to the estate, with no security. 

• No proper additional surveillance and vehicles are entering to the 
residential stands. 

• Can mitigating conditions be imposed to increase security? 
 

Applicant’s response 
 

• There are security entrances into the residential part of the estate, and the 
additional surveillance by guests has a positive impact on the security of the 
area. 

• Guests to the private golf course and water play park do not roam into Benguela 
Cove. 

• Only guests to the residential erven and those on guided tours are allowed into 
the residential areas, and is all screened at the security gate. 

• The possible deployment of more security guards within the development should 
be raised at the complex meetings. 
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Town Planner’s response 
 

• The issue of security around the Special Zone II erf was not addressed in the 
original planning approval for Benguela Cove Development. 

• The matter of security is an in-house matter which the developer, HOA and 
residents will have to resolve.  Portion 229 of Farm 575 was always earmarked 
for commercial activities, and therefore if there were never any conditions in the 
original land use approvals or contracts between the developer and residents that 
a fence or wall be created around the Special Zone erf, it should then have been 
expected that there could be some flow of visitors into the vineyards.  The hotel 
site down at the lagoon would also always have been open to the public, and this 
means some form of access to the public should have been expected. 

• Although the residents’ concerns regarding security are understood, this is an in-
house matter. 

 
7. Contradicting information (visitors and parking) 

 

• It is motivated in the report that no additional parking is required. 
However, later in the report it is stated the uses will attract “additional 
genteel clients”.  There will thus be implications for additional traffic and 
noise generation, and provide additional parking for such clients. 

 
Applicant’s response 

 

• The wooden deck and water play park is an attempt by the property owner to 
attract more guests to the restaurant.  The restaurant already provides sufficient 
parking in terms of the Special Zone Zoning.  

 
Town Planner’s response 

 

• The objection regarding parking is duly noted. 

• Additional motivation was originally requested from the applicant regarding what 
the increase in visitors would be to the new facility, to determine parking.  The 
applicants indicated no additional increase was expected. 

• Although the objectors’ concern regarding parking is duly noted, it would be very 
difficult to allocate a parking ratio to, for example a wooden deck, as the existing 
grass area also could have catered for security.  Ultimately it is the opinion some 
sort of ratio should be applied to the water play park. 

• The other factor which is not considered and for which parking was earmarked on 
the SDP, was only partially approved.  The previous partially approved 
application would mean that the marque tent area of 134m², for which twenty (20) 
parking bays were allocated and also approximately half of the area that had to 
be used for market stalls, which totals to approximately 1729m² (eighty (80) 
stalls) for which sixty nine (69) parking bays had to be allocated, approximately 
thirty four (34) parking bays are not required anymore.  A total of approximately 
fifty four (54) less parking bays would thus be required. 

• The final SDP submitted dealing with the stalls and place of entertainment rights 
provided a total parking bays on the property and only approximately two 
hundred and fifty seven (257) would be reserved at this stage, and forty eight 
(48) would still be available for additional parking. 

• Considering the above, there is sufficient parking on-site, but it is the opinion that 
additional parking be required for at least seven (7) parking bays of the parking 
ratio of 4 bays/100m² is used (calculated only for the water play park). 
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• Further, it is to be noted that the wine cellar parking also had to be provided at a 
ratio of 4 bays/100m², which is excessive, but had to be applied due to the 
Special Zoning.  It is therefore not foreseen that a shortage of parking will occur 
for the approved activities on the erf. 

• It is also to be noted that the Department of Transport and the Engineering 
Department support the application.   

 
8. Impact on existing character and rights 

 

• Increase noise and light pollution, impacting on the peaceful and tranquil 
ambiance. 

• Any live entertainment should be inside the building. 

• Outside speakers at the putt-putt course with loud music create noise. 

• Open air music events were held even after the Municipality’s April 2019 
approval. 

• The floodlights at the putt-putt course abstract wildlife such as bats and 
night birds. 

• Tourist facility appears to take a character of an amusement park. 

• Water play park would lead to increased noise. 

• Open areas around the play area does not actually act as a buffer, but 
promotes the distribution of sound. 

• Lack of noise barriers and absence of restricting operating hours makes 
problem of noise worse. 

• Following mitigating conditions proposed: 
➢ Requirement for a noise barrier installation around the water play park, 

deck and seating area, including golf course to contain noise 
generation. 

➢ Additional large tree planting along the eastern boundary of the tourist 
facility. 

➢ Clear times of operation restricting operating hours of the water play 
park and associated facilities (outside deck and seating area). 

➢ The issue of additional parking must be addressed. 
➢ A final SDP must be provided showing all changes, which must again 

be advertised for comment. 
 

Applicant’s response 
 

• The open space and agricultural component act as a buffer to minimize noise 
impact created at the seating area, water play park and wooden deck. 

• The one (1) objector indicates he is concerned that the water play park will lead 
to screaming kids disturbing tranquillity.  Considering the fact that the water play 
park already exists, it is clearly not a disturbance. 

• No live entertainment or marque tent forms part of this application. 

• The putt-putt course has already been approved by the Municipality and this is 
not an animal conservation area. 

• With the approval of the previous application for markets and a place of 
entertainment, the approval limited the extent of the application and stipulated 
mitigating measures to limit impact. 

• The one (1) objector commented: “the impact of the existing non-approved 
structures on the existing commercial development at Benguela Cove Estate is 
from a tourism perspective, generally considered to be aligned with the town 
planning criteria that is relevant to the property”. 
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Town Planner’s response 
 

• The comments of the objectors and applicant are duly noted. 

• The greatest concerns are noise and lack of noise banners, impact of floodlights 
and also concern about operating hours. 

• These same concerns were raised in the previous application for market stalls 
and also place of entertainment, and it is the opinion that these concerns were 
duly addressed by limiting the scale of activities and mitigation measures. 

• The concerns regarding noise pollution are not unfounded, and it is considered 
as a major issue for the residents in Benguela Cove who indicated that they 
bought into a development with a peaceful and tranquil ambiance.  
Recommendations are made that the owner should create noise barriers, plant 
more trees and limit operating hours (including for the putt-putt course). 

• The applicant’s consultant’s response is that there is sufficient open area around 
the site to buffer noise impact, and that the putt-putt course has already been 
approved. 

• The applicant also quoted the one (1) objector’s statement that the new activities 
are in line with tourism activities as allowed in terms of the town planning rights. 

• It is clear that the residents do not support the activities the owners of Portion 
229 of the Farm 575 are proposing on the erf, as they feel it would negatively 
impact their lifestyle.  The Municipality was, however not involved in the 
marketing of the development, and can only consider the application in terms of 
the zoning rights of the property.  As then clearly indicated in the comment of a 
professional town planner providing a response on behalf of the HOA, the 
activities is in line with the zoning rights. 

• In terms of the Special Zone II zoning, the Municipality must consider a SDP for 
new development on the site to ensure there is sufficient parking, etc.  It is also 
used to see if it will trigger environmental processes, if services are available, 
and if it would impact the entrance onto the R43.  All these issues form part of the 
consideration of the SDP.  The SDP submission is however not to apply for new 
uses, not usually allowed on the property. 

• Considering the above, if all the above-mentioned criteria is complied with, the 
Municipality could stipulate some mitigating conditions. 

• Ultimately the activities being applied for are in line with the approved zoning, 
and this must be considered when claims of impact on existing character and 
rights are debated. 

• The Municipality must also be reasonable towards the landowner and also the 
residents.  Although these two (2) parties are divided in their opinions, the 
Municipality must still make a decision that would address both parties’ 
concerns/expectations.  It is therefore the opinion that some conditions can be 
stipulated to address concerns regarding noise and floodlights (and operating 
hours to a certain extent) of the new activities.  This will be discussed in more 
detail under the Evaluation heading. 

 
9. Non-compliance with By-Law 

 

• The Site Development Plan submitted was not too scale or dimensioned, 
therefore Council cannot approve the SDP. 

 
Applicant’s response 

 

• No comment provided.  
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Town Planner’s response 
 

• The applicant did not provide any comment. 

• The Benguela Cove commercial development is an existing development, and 
this application is only for a water play park, wooden deck and seating area.  All 
the structures have already been constructed, therefore, the scale of the activities 
is visible on site. 

• The plan submitted is not to scale, but in the legend the size of the “proposed 
marque tent” and “stalls market area” are indicated, and the areas are also 
clearly indicated on the plan, providing some form of scale to a person evaluating 
the SDP. 

• Also note that plans are reduced in size to send to the public, and a scale on a 
plan would not serve a purpose in such regard. 

• It is the opinion that the SDP contained sufficient information to consider the 
impact thereof. 

• This office will request a scale copy of the SDP for approval as a condition of 
approval of this application is approved.  No additional public participation 
process is foreseen for a new SDP at this stage. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
See Paragraph 7 above. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
N/A 

 
Spatial Sustainability 
The Benguela Cove Wine Estate was planned in such a manner to create a 
mixed-use development, providing for residential, agricultural and commercial 
activities that mainly are directed at tourism.  It also provides for environmental 
sensitive areas closer to the lagoon to ensure the environment is protected.  
This application relates more to the impact of the different land uses on one 

627



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 26 NOVEMBER 2020 

 
 

another and will therefore be considered under desirability to try to determine 
where the balance in terms of land use is. 

 
Efficiency 
The Benguela Cove Wine Estate was developed in such a manner to cater for 
a specific up-market residential market.  The Special Zone erf was created to 
provide some facilities to serve the community, but it was also created to act as 
a tourism node for visitors to the region or residents in the region.  It is thus 
reasonable that the owners of the Special Zone erf see potential to create more 
activities on the site to cater for the wider community. 

 
Spatial Resilience 
The Special Zone erf, making provision for tourism business, makes provision 
for a mixture of land use to ensure that a wider spectrum of land uses can be 
allowed to provide the site some spatial resilience. 

 
The water play park (±150m²), wooden deck and seating area are primary uses 
and are considered subservient to the main wine cellar, restaurant, etc. 
activities. 

 
Good Administration 
All landowners within Benguela Cove and the HOA were informed of the 
application.  Although the application took some additional time to finalize, it 
was considered necessary to obtain additional input from some municipal 
departments to make an informed decision. 

 
A good administrative process was thus followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Consistent with the Spatial Development Framework and the Overstrand 
Municipal Growth Management Strategy, 2010. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
This is a private development that has its own internal services.  The 
Engineering Services Department indicated their support for the application, 
and it is therefore the opinion that existing services within the development and 
also external bulk services of the Municipality have sufficient capacity to deal 
with the additional pressure created by the application. 

 
It must also be noted that the HOA obtained a comment from DECA Consulting 
who indicated that a Services Report concerning Benguela Cove, calculation of 
Development Contribution levies and the Services Agreement between the 
Overstrand Municipality and Benguela Cove (Pty) Ltd must be 
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updated/amended.  The applicant did not support the comments.  The 
Engineering Services Department however indicated that it is not a requirement 
for this application that the Services Agreement between the Municipality and 
Benguela Cove have to be amended. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
Portion 229 of Farm 575 has a Special Zone, providing for tourism business.  
The Special Zone II was created to provide for tourism business to cater for 
locals and tourist, and can allow land uses associated with tourism. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
N/A 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The Benguela Cove Wine Estate was approved as a mixed-use development 
providing for low-density residential erven, a hotel site, nature areas, private open 
spaces, agricultural land and also a Special Zone portion (Portion 229), created for 
tourism business activities.  The Special Zone portion serves the Benguela Cove 
Estate, but was also created to increase tourism in the area, thereby serving a wider 
community. 

 
The Special Zone II erf has been developed with a wine cellar, wine tasting, 
restaurant, tourist shops and also a mini-golf course with restaurant.  It is to be 
noted that place of entertainment rights were approved only in the restaurant and 
wine cellar for weddings, other functions and live acts/music, and also for forty (40) 
market stalls only to be placed in the court yard. 

 
It is also to be noted that when this application was submitted, the place of 
entertainment and market stalls were not yet approved, but due to the illegal 
construction of the water play park and wooden deck, the land owner had to submit 
the application as an attempt to legalize the structures. 

 
At this stage there is some conflict between the owners of Portion 229 and the HOA 
and residents.  This can clearly be seen in the comments/objections received. 

 
The objections and responses thereon were discussed in detail.  Therefore only 
matters pertaining to requirements of submission to the HOA, services requirements 
and contracts, approval of building plans, parking provision, and impact on the 
character of the surrounding character will be elaborated on. 

 
As previously indicated in this report, an application for the amendment of a SDP is 
only to measure the impact of additional development on property, in line with 
additional development rights (uses), to see if there are sufficient services, road 
infrastructure, parking, etc. to serve such expansion.  Such application relates more 
to an increase in scale, not to land uses not allowed in terms of a property’s zoning. 
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The issues pertaining to the character of the area and the expectations of residents 
were discussed in this report.  It is noted that two (2) town planning consultants 
commented on the application on behalf of objectors, and the compatibility of the 
water play park and wooden deck and seating with the property’s existing zoning 
was not questioned.  The impact of the new activities on the expected rights of 
residents was, however motivated in detail.  Increase in traffic and increased noise 
are the greatest factors that could impact the character of the area and “quality of 
life of residents”. 

 
The Benguela Cove Development is unique, in that it is a low density residential 
development, surrounded by agricultural land and nature areas, also providing for a 
commercial component that must cater for Tourism Business opportunities for 
residents of Benguela Cove Estate, residents of the Greater Hermanus area and 
also tourists alike.  The Tourism Business site was not only created to serve the 
residents of Benguela Cove Estate, and as with the case with any commercial 
development, the aim is to develop facilities to attract business. 

 
References to impact on character of previously approved buildings, structures and 
uses also does not form part of this application, as previous SDP’s and departure 
applications were considered and already approved.  The concerns regarding traffic 
impacting the character of the area is also not supported.  An increase in traffic over 
time as the Special Zone erf developed further was to be expected by residents, and 
the support of the Department of Transport and the Municipal Engineering 
Department indicates existing road infrastructure can handle the possible increase 
in traffic. 

 
The concerns regarding parking does have some validity, because it is foreseen that 
the water play park could increase numbers of guests to the site, which then could 
require additional parking.  It must however be considered that due to limiting the 
approval for place of entertainment and market stalls in March 2019, less parking 
bays would be required for such facilities and forty eight (48) parking bays are still 
available. Special Zone II parking provision is four (4) parking bays for 100m² GLA 
for a tourism business area, and it relates to approximately seven (7) new parking 
bays required at most for this application.  This means that sufficient parking bays 
can be provided on-site, which would ensure no overflow parking would be created 
onto agricultural land and possibly impacting the character of the area. 

 
The concerns regarding impact of noise on the character of the area does have 
some validity, and the owner of the commercial site does have some responsibility 
to control noise pollution to some extent.  The water play park area is created for 
smaller children and it is safe to say it would create more noise than a restaurant, 
wine cellar or the outside restaurant with putt-putt course.  It is noted that vegetation 
and trees have been planted around the water play park, but to ensure more noise 
dampening, a landscape plan specifically designed to address noise control would 
be advisable. 

 
A concern from the HOA was that there are service contracts between the 
developer (owner of Portion 229 of Farm 575) and the HOA that should be updated 
with the new development, and also a Service Agreement of the development with 
the Municipality.  It is to be noted that the Municipal Engineering Services 
Department indicated their support for the application.  The additional comments 
were requested regarding the concerns about their Service Agreement and they 
indicated that due to the subservient role of the water play park, no additional bulk 
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service levies are required and the Service Agreement does not have to be 
upgraded / amended. 

 
The other concern of the objectors that no building plans were submitted for the 
water play park and wooden decking, is a valid concern.  It was confirmed by the 
Municipal Building Control Department that building plans must be provided for the 
structures. 

 
The most difficult matter pertaining to this application is to what level the HOA 
should be involved in the consideration and approval of this application.  This was 
also duly discussed under the consideration of objections. 

 
The Municipality cannot take responsibility to police the Constitution of Benguela 
Cove Estate or provide opinions over the interpretation of such document.  The 
Municipality is also not involved in Service Agreements and levies between the 
developer and the HOA. 

 
Having said the above, Portion 229 of Farm 575 is a member of the HOA.  It also 
obtains access over the private road maintained by the HOA.  All previous building 
plans on the said portion were also duly approved by the HOA.  It is also to be noted 
that with the application for the market stalls and place of entertainment, the 
chairman of the HOA indicated that they however did not have to provide their 
consent for such town planning application, and it was therefore duly involved in 
such process. 

 
In this application, the HOA’s planning consultant and other objectors are of the 
opinion that the HOA should provide their consent for this application.  Although this 
office note the HOA’s opinion that this application involves the amendment of the 
service contract with the developer, such opinion is not supported by the applicant 
(who is also the developer).  It is fair to say that this concern by the HOA cannot 
only be ignored and should be addressed by the two (2) parties. 

 
Although it is not supported that the HOA should provide their consent for the SDP 
amendment, structures have already illegally been constructed by the applicant, 
which does require building plan approval.  It is therefore the opinion that the 
approval of the Architectural and Review Committee (on behalf of the HOA) is 
required for such building plans, as they must consider the aesthetics of all 
buildings/structures in the development, as was done with all previous building 
plans.  

 
In terms of the Regulations of the Special Zone II zone, it is also stipulated that a 
Site Development Plan must be submitted to Council for consideration for all 
amendments on the site.  It is further stipulated that all building plans should be 
approved by the Architectural Review Committee. 

 
Therefore, should this application be considered, the applicant should submit 
building plans to the HOA for consideration by the Architectural Review Committee, 
and update any service contracts with the HOA, if so required.  This will be 
stipulated as a condition of approval, and will have to be done within a specific time 
frame.  It is also to be recommended that the applicant submit a Landscape Plan to 
the municipality, to address ways to limit noise.  These conditions should then be 
complied with within a limited time period, considering the fact that the water play 
park and wooden deck is already constructed.  If there is non-compliance, the 
approval will lapse. 
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It is the opinion that should the above-mentioned mitigation measures be stipulated, 
the concerns of the HOA and other objectors would be addressed, and also the 
noise concerns to a certain extent. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(l) of the Overstrand Municipal By-

Law on Municipal Land Use Planning, 2015 (By-Law) for amendment of the Site 
Development Plan applicable to Special Zone II site on Portion 229 of Farm 575 
to accommodate a water play park and wooden deck, be approved in terms of 
the provisions of Section 61 of the By-Law, subject to the following conditions: 

  
 (a) that Building Plans for the structures be duly approved by the Benguela 

Cove Estate Home Owners Association (HOA) and a letter from the HOA 
confirming service and levy contract have duly been addressed, be 
submitted to the Municipality within three (3) months of the date of the 
approval letter; 

   
 (b) that a Landscape Plan be submitted to the Municipality, duly approved by 

the HOA, addressing specifically a noise control barrier and be submitted 
to the Municipality within three (3) months of the date of the approval letter; 

   
 (c) that any alterations or work required to comply with conditions (a) and (b) 

above, be complied with within six (6) months of the final approval date of 
this application; 

   
 (d) that in terms of the “Noise Control Regulations” promulgated under the 

Environmental Conservantion Act, 1989 (Act 72 of 1989) the music 
volumes emanating from the premises at all times be controlled in such a 
manner that it adds less than 7dB(A) to ambient noise; 

   
 (e) that building plans be submitted to the Building Department for approval; 
   
 (f) that should it be necessary to provide any additional ablution facilities due 

to the additional people visiting the site, it be provided to the satisfaction of 
the Building Department; 

   
 (g) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation; 
   
 (h) that adequate provision be made to manage the behaviour of patrons and 

protection of surrounding properties; 
   
 (i) that a scaled Site Development Plan be provided to the Municipality, 

clearly showing parking required and parking provided, the size of the 
water play park and wooden decking to the satisfaction of the Senior 
Manager: Town- and Spatial Planning; 

   
 (j) that all conditions in the Services Report (attached as Annexure H), be 

complied with. 
   
 (k) that all the conditions of the Western Cape Government : Transport & 

Public Works (attached as Annexure J), be complied with, and 
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 (l) that all the conditions of Telkom (attached as Annexure K), be complied 

with. 
   
2. that the applicant and objectors be notified of its right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ With the specific conditions of the approval, the Benguela Cove Home Owners 

Association (HOA) will be provided the opportunity to consider building plans for 
the applications and also ensure that any service contracts and levies between 
the developer and HOA be duly addressed. 

❖ The property has a potential to be used for tourism related businesses. 
❖ Some of the objections were valid concerns, whilst the applicant also has some 

reasonable expectations to utilize the property for expanded tourist business 
uses.  Mitigating conditions would create the balance to protect both parties’ 
interests. 

❖ All relevant municipal and state departments support the application.  
❖ In terms of comments received from municipal and state departments, no 

concerns were raised regarding availability of services or traffic impact. 
❖ The submission of a Landscape Plan indicating a noise barrier to immediate 

residents, would mitigate such concern and help protect the character of the 
surrounding low-density residential component. 

❖ The applicant had to submit this planning application, whilst another planning 
application was being considered on the site, due to the illegal construction of 
some structures.  This fact was however clearly indicated in this application, 
and considering that the previous application for place of entertainment and 
market stalls was significantly scaled down in the approval thereof.  The 
process followed and information provided was sufficient to consider this 
application. 

❖ At this stage three hundred and five (305) parking bays are provided for in 
terms of the approved SDP, and only two hundred and fifty seven (257) parking 
bays are required at most.  This provides for forty eight (48) additional parking 
bays, of which approximately only a maximum of seven (7) would be required 
for the water play park. 

❖ The SDP submitted did not indicate a scale, but considering the fact that the 
structures exist, the 10m building line is clearly shown on the plan and the size 
of the market stall areas and place of entertainment areas were provided on the 
SDP.  The SDP was sufficient to consider the application. 

❖ The objectors did not provide substantial proof that it is a requirement that the 
HOA had to provide their consent for the application for the amendment of the 
SDP.  All owners and the HOA also duly were provided the opportunity to 
partake in the public participation process and objections were duly considered. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Objections 
Annexure E: Applicant’s response to objections 
Annexure F: Copy of Special Zone parameters 
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Annexure G:  Copy of Constitution 
Annexure H: Services Report 
Annexure I: Municipal Environmental Branch 
Annexure J: Western Cape Government : Transport & Public Works 
Annexure K: Comments: Telkom 
Annexure L: Additional comments received from municipal departments – 

Building- and Engineering Branches in response to objections 
received 

Annexure M: Home Owners Association response to previous application for the 
SDP amendment 
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