616

AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 26 NOVEMBER 2020

4.7

PORTION 229 OF FARM 575, BENGUELA COVE, OVERSTRAND MUNICIPAL AREA:
AMENDMENT OF SITE DEVELOPMENT PLAN: MESSRS WRAP ON BEHALF OF
BENGUELA COVE INVESTMENTS (PTY) LTD

HBENG 229/575 (2948/2019)
H Olivier (028) 313 8900 Hermanus Administration
20 October 2020

1. EXECUTIVE SUMMARY

An application was received on 2 February 2019 from Messrs WRAP on behalf of
Benguela Cove Investments (Pty) Ltd on Portion 229 of Farm 575, Benguela Cove
for the amendment of the Site Development Plan (SDP) in terms of Section 16(2)(l)
of the Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 to
accommodate the new water play park, large wooden decking and seating area.

A Locality Plan of the property concerned is attached as Annexure A. The Motivation
Report from the applicant in support of the proposal is attached as Annexure B and
the proposed Site Development Plan (SDP) is attached as Annexure C.

2. DECISION AUTHORITY
Municipal Planning Tribunal
3. BACKGROUND / SITE HISTORY

Benguela Cove is a wine estate with residential plots, a hotel site, agricultural land,
private roads, private open spaces, nature areas and also a Special Zone erf. The
Special Zone erf (Portion 229 of Farm 575) was created to accommodate Tourism
Businesses which include a wine cellar, restaurants, wine tasting and other tourist
related facilities. The applicant also applied for some additional uses such as market
stalls and a place of entertainment that was partially approved in early 2019. The
land owner also constructed a water play park and some wooden decking for which
they did not apply, hence this application to legalize these structures.

4. SUMMARY OF APPLICANT’S MOTIVATION

o The application is to permit a water play park, large wooden decking and seating
area.

e The water play park and deck were to cater for the needs of clients to make the
facility more welcoming for families with children.

e The new structures are visually appealing, enhance the ambiance of the entire
estate area and are in harmony with the prevailing upmarket architectural style.

e There will be no deviation from the Special Zone SZ-2 parameters.

e The new uses/structures are ancillary and subservient to other uses on the
subject property, and therefore no additional parking is required (309 parking
bays are provided and sufficient for all activities).

o Electricity is provided to the site by Eskom.

o None of the existing structures which the application is made for, as indicated on
the SDP, require additional water.

e The property is connected to the existing sewer network.

It is not projected that the new structures/activities will generate additional traffic.
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The new activities will enhance the attractiveness of the restaurant and wine
tasting and prove employment opportunities, enhancing the economy.

The blend of facilities on the erf helps promote intercultural interaction on the
property.

The water play park and decking are compatible with the prevailing
tourism/restaurant character.

An increase in genteel clients ensures additional surveillance on the property.

No heritage impact.

Conditions of approval will ensure land use rights of surrounding property owners
will not be deprived.

The structures are not visually intrusive or deprive Benguela Cove residents of
any land use rights.

The agricultural land and private open spaces around the site would help that the
new activities will not interfere with the peace and comfort which residents enjoy.
The application is in line with the PSDF, SDF, IDF and OMGMS.

If the application is tested in terms of the common law principle of
reasonableness, it is the opinion that the merit and scale of the land uses is such
that it would not deprive residents’ rights of occupation and wellbeing.

Planning Principles:

Spatial Justice
Work opportunity will be created for mostly previously disadvantaged.

Spatial Sustainability
The application promotes mixed uses which are related to the tourism industry,
which again promotes a functional space economy.

Efficiency
The new structures/activities promote the optimal utilization of space, energy,

infrastructure and resources.

Spatial Resilience
The application is in line with forward planning policies.

Good Administration

The Overstrand Municipality followed a good administrative process, advertising
to the public and informing other effected spheres of government of the
application.

5. ADMINISTRATIVE COMPLIANCE

Methods of advertising Date published Closing date for
comments
Notices Yes 3 June 2019 12 July 2019
Ward Councillor Yes 3 June 2019 12 July 2019
Total letters of support NONE
Total letters of objection TWELVE (12)

Was public participation undertaken in accordance with Section 46 - 50 of | Yes




618

AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL

26 NOVEMBER 2020

the By-Law on Municipal Land Use Planning?

Was the application processed correctly (if no, elaborate below): Yes

Is the proposal consistent with the principles referred to in Chapter 2 of
SPLUMA and Chapter VI of LUPA? (can be elaborated further below)

Yes

6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL

DEPARTMENTS

Name Date received | Summary of comments

Fire Department 12/06/2019 Must comply with SANS 10400.
Engineering Services 7/08/2019 See Annexure H.
Environmental Branch 21/11/2019 See Annexure I.
ﬁgﬁtseggrtcgfuglfcv\e/\;mi”t © | 25/06/2019 | See Annexure J.

Telkom 10/07/2019 See Annexure K.

Waste Management 2/07/2019 No objection.

Building Department 4/06/2019 No objection.

7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION

Twelve (12) letters of objection were received from surrounding property owners,
including from the Benguela Cove Estate Homeowners Association (HOA). See

Annexure D.

The applicant was also granted an opportunity to respond to the objections received,

and is attached as Annexure E.

Objections were received from the following parties / individuals:

»J Viljoen

»M & R Diessner
»CS McCarthy
»V & IM Buchholz
»M & S Prew

»R & J Chopamba

»Anneli van Zyl Attorneys obo Karl & Sarah Properties (Pty) Ltd

>N Buchholz
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»Anneli van Zyl Attorneys obo K Oswald-Diesel

»DECA Consulting (E Schoeman)

»Leyson Construction (R & L Southin)

»Tommy Brummer Town Planners obo the Austen Dundas Family Trust

The objections can be summarised as follows:

1. Non-compliance with Benguela Cove Constitution

The consent of the association as well as the urban and architectural
review control committee should have been obtained for the application,
but BCI did not do so.

From heading “20. Voting, 30. Dealing with common property”, “31. No
subdivision or rezoning and not more than one dwelling”, “32. Building
standard rules and aesthetic approval” “4. Membership” in the BCE it is
derived that 75% support is required to change the constitution, and that
Benguela Cove Lagoon Owner Association, with special resolution has
mandate in terms of common property to allow building, improvements or
enhancement other than that shown on the approved layout plan, and it is
interpreted also the amendment of the SDP. The urban and architectural
review control committee then has the mandate to allow the approval of
building plans of any structures, improvements, alterations, etc. The same
process is argued for any departure approvals.

31.1 lists the extent of facilities on the commercial land area, and it is
deemed appropriate in terms of Clauses 4.6.2 and 32.1 that consent of the
association has to be obtained to alter or expand the listed facilities.
Recommend the Overstrand Municipality to reject the application until the
internal protocols are followed.

Applicant’s response

Voting — The contents under the voting heading only pertain to the process
regarding internal decision making and has no relevance to the submitted
proposal.

The property is not common property and is excluded from the definition of
common property. Therefore, the HOA consent is not required.

The application is not for a subdivision or rezoning and not more than one
dwelling; therefore the HOA consent is not required.

The new structures are below a height of 1m, therefore approval in terms of the
National Building Regulations and Building Standards Act is not required. The
HOA consent is therefore not required.

This application does not include the transferring of a property therefore point
4.6.2 in the Constitution which relates to building works can only be evoked
before a property is transferred.

Town Planner’s response

The comments from the objectors and applicant are noted.

It is noted that a legal person submitted an objection in this regard on behalf of
two (2) property owners in Benguela Cove, the opinion was, however not
substantiated by such legal person.
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e The HOA appointed a Town Planning Consultant who provided an opinion on the
interpretation of the constitution and that the owner of the property had to obtain
the HOA and the architectural review committee’s approval for the application.
The applicant’s town planning consultant however does not concur with this
opinion.

¢ With the previous similar application for departure and amendment of the SDP,
the same debate was raised, but the chairman of the HOA did then provide a
comment, which was based on the opinion of the Benguela Cove Estate HOA'’s
attorney at that time, that the owner of Portion 229 of Farm 575 did not need the
HOA'’s consent for the Municipality to consider such application. (See attached
as Annexure M)

e The same HOA now obtained an opinion from a Town Planning Professional
which states the HOA consent is required prior to council taking a decision on the
planning application.

e Considering the Special Zone requirements applicable to Portion 29, it is
indicated that if changes are made on the site, a SDP must be submitted to the
Municipality for approval.

e It also states that all building plans relating to development on the site should be
considered and approved by the Architectural and Review Committee, which
performs their function on behalf of the HOA.

e The applicant is of the opinion that if structures are lower than 1m, no building
plan submission is required, and is of the opinion that it is not a requirement for
the structures being applied for. Additional comment was requested from the
Municipality’s Building Department to provide their opinion if the submission of
the building plans was a requirement for the water play park and decking. It was
confirmed by the Building Department that building plan submission was required
for the mentioned structures.

Considering the above, the water play park, large wooden deck and seating area is
in line with the zoning of the erf. The opinion of the planning consultant of the HOA
that the HOA must consent to the SDP amendment are noted, but not supported.
Various clauses are quoted in his response trying to proof such consent is an
requirement, but no mention is made of “Clause 16. Commercial Unit” in the
Constitution. This clause states that the developer reserves a right to further amend
the rules relating to the Commercial Component, once such component has been
built.

In a comment received from the HOA’s lawyer in 2018, with regard to an application
for amendment of the SDP, this clause was also prominently quoted (attached as
Annexure M). After receiving the lawyers comment the chairman of the HOA then
indicated the HOA Trustee Committee did not need to comment/provide consent for
an amendment to the SDP based on the constitution. It is therefore not clear how
the comments of the town planning consultant contradict a previous opinion from the
HOA lawyer.

The fact is however, that as indicated above, the developer will have to submit a
building plan for the structures that were illegally constructed. Such building plan will
have to be considered and approved by the Architectural and Review Committee on
behalf of the HOA, and therefore the HOA is not excluded from the process, and
were even provided opportunity to provide comment on the application for the
amendment of the SDP.
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The opinion that the HOA had to consent to the amendment of the SDP is therefore
not supported, but the opinion that the building plans be submitted and be approved
by the architectural review committee is supported.

2. Impact on Environments

e Benguela Cove is a protected nature reserve. The chemicals from the
waterpark will affect marine life.

¢ More noise will chase away bird species.

e Is an EIA not required?

Applicant’s response

e No listed activities in terms of NEMA are triggered, thus no authorization is
required.

e Water from the water play park is not discharged into the lagoon, but treated on-
site, therefore have no impact on marine life.

Town Planner’s response

e The applicant addressed the concern regarding water of the pool possibly
impacting on marine life in the lagoon.

e The Municipal Environmental Department was consulted and did not indicate that
any EIA listed activities will be triggered. Their response was as follows: “The
construction and operation of the water play park does not trigger any NEMA EIA
listed activities. Water is recycled in the system and no discharge is taking place
within the estuary. The site is still within the “Special Zone” as it was approved in
the ROD issued to Benguela Cove”.

3. Engineering Services

¢ The water play park will use additional water, considering the De Bos Dam
is at the low level of 48%, clearly such plans should not be approved.

e Report was obtained from DECA Consulting Engineers who indicated,
that considering the impact, the following documents need to be
upgraded:

» Services Report concerning Benguela Cove Estate and the SDP for
Portion 229 of Farm 575 — DECA Consulting Engineers, 8 June 2016
» Calculation of development contribution levies — DECA Consulting,
2017
» Services agreement between Overstrand Municipality and Benguela
Cove Investments (Pty) Ltd — DECA Consulting Engineers, 2017
The above-mentioned documents should be amended to reflect the latest
services requirements at Benguela Cove Estate.

Applicant’s response

e The De Bos Dam level has raised from 37,7 to 48,1% in one week, so water
levels are increasing. Residential stands in Benguela Cove can also have pools,
it is unclear why the subject property should then be denied.

e Due to the small scale of the water play park, it is not required to amend the
services report.
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e Additional development levies are only applicable when additional land portions
are created, which is not the case. The new facilities would lead to a small
increase in property value, and when the Municipality upgrade their valuation roll,
additional rates will have to be paid by the owner.

e The amendment of the Service Agreement between the Overstrand Municipality
and Benguela Cove Investment (Pty) Ltd would only be required if the nature of
additional land uses necessitates it.

Town Planner’s response

o The comments of the objectors and the applicant were duly considered.

e The comments of DECA Consulting Engineers was forwarded to the Municipal
Engineering Services Department to comment on the consultant’s opinion. The
Municipal Engineering Services Department indicated that the proposed
additional land uses will not have a meaningful impact on municipal services,
including water supply. The Engineering Services Department also note that
additional land uses are “ancillary and subservient” to the restaurant, and
therefore not the main reason guests visit the site. Their final opinion is that
there is no legal basis to charge additional bulk levies or to amend the Services
Agreement. (See Annexure J.)

4. Misrepresentation

o The estate was sold as a quiet exclusive estate, but the water play park
would create noise, which would ultimately impact on property values.

o Submitting selected bits of development as separate SDP’s is an attempt
not to fully disclose the final development and does not enable Council to
assess the potential impact.

Applicant’s response

e The water play park, wooden decking and seating area are all primary rights on
the property, and considering the scale thereof is not visually intrusive and in
harmony with the existing character. No additional development rights are
therefore unlocked.

Town Planner’s response

¢ The Municipality cannot comment on claims of how a development was marketed
to potential buyers and can purely consider the zoning rights applicable to the
property.

e The applicant did not comment on the claim of submission of separate
applications to amend SDP’s as an attempt to not fully disclose the final
development.

e Itisto be noted that while the application for departure and SDP amendment was
in process for proposed market stalls and place of entertainment, the property
owner constructed the water play park and deck area. Acting on complaints of
residents, a notice was sent to the property owner to address the illegal situation.
An application for the amendment was then submitted in February 2019, while
the one (1) application was still in process. This was an attempt of the landowner
to legalize the activities, and the fact that two (2) applications were being
considered at the same time on the same property was duly indicated in this
application. Considering the scale of this application, it was also not considered
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5.

App

of such a magnitude that the previous application had to be withdrawn and a
totally new one had to be submitted.

Also note that the first application was already finalized in March 2019, and that it
was only partially supported, limiting impact even more. Also note that no
appeals were submitted against such application by Benguela Cove residents or
the HOA.

Use of existing facilities in the absence of approval building plans

No building plans for the water play park, wooden deck and other
amenities have been approved by the Municipality, therefore the facilities
are being used “at risk”. The use should therefore be discontinued.

Were unaware structures were illegal and used it.

licant’s response

The property owner appointed consultants to start a process to legitimize the
wooden deck, water play park and seating area, showing sincere intent to comply
with regulations, therefore there is no need for cessation of the activities by the
Municipality.

Town Planner’s response

6.

The concerns are duly noted and the actions of the land owner are not condoned.
The landowner comments are also duly noted.

The Municipal Building Control Branch is aware of the situation. The Building
Control Branch indicated that no notice was served because a Town Planning
Application was lodged. Building Control Branch believes that the best solution
to rectify unauthorised structures is to allow for the regularisation thereof by
submitting a building plan application. The submission of the Town Planning
Application is part of the process to regularise the unauthorised work.

Security

The area next to the putt-putt course where people can park provides
them access to the estate, with no security.

No proper additional surveillance and vehicles are entering to the
residential stands.

Can mitigating conditions be imposed to increase security?

Applicant’s response

There are security entrances into the residential part of the estate, and the
additional surveillance by guests has a positive impact on the security of the
area.

Guests to the private golf course and water play park do not roam into Benguela
Cove.

Only guests to the residential erven and those on guided tours are allowed into
the residential areas, and is all screened at the security gate.

The possible deployment of more security guards within the development should
be raised at the complex meetings.
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Town Planner’s response

The issue of security around the Special Zone 1l erf was not addressed in the
original planning approval for Benguela Cove Development.

The matter of security is an in-house matter which the developer, HOA and
residents will have to resolve. Portion 229 of Farm 575 was always earmarked
for commercial activities, and therefore if there were never any conditions in the
original land use approvals or contracts between the developer and residents that
a fence or wall be created around the Special Zone erf, it should then have been
expected that there could be some flow of visitors into the vineyards. The hotel
site down at the lagoon would also always have been open to the public, and this
means some form of access to the public should have been expected.

Although the residents’ concerns regarding security are understood, this is an in-
house matter.

7. Contradicting information (visitors and parking)

It is motivated in the report that no additional parking is required.
However, later in the report it is stated the uses will attract “additional
genteel clients”. There will thus be implications for additional traffic and
noise generation, and provide additional parking for such clients.

Applicant’s response

The wooden deck and water play park is an attempt by the property owner to
attract more guests to the restaurant. The restaurant already provides sufficient
parking in terms of the Special Zone Zoning.

Town Planner’s response

The objection regarding parking is duly noted.

Additional motivation was originally requested from the applicant regarding what
the increase in visitors would be to the new facility, to determine parking. The
applicants indicated no additional increase was expected.

Although the objectors’ concern regarding parking is duly noted, it would be very
difficult to allocate a parking ratio to, for example a wooden deck, as the existing
grass area also could have catered for security. Ultimately it is the opinion some
sort of ratio should be applied to the water play park.

The other factor which is not considered and for which parking was earmarked on
the SDP, was only partially approved. The previous partially approved
application would mean that the marque tent area of 134m?2, for which twenty (20)
parking bays were allocated and also approximately half of the area that had to
be used for market stalls, which totals to approximately 1729mz2 (eighty (80)
stalls) for which sixty nine (69) parking bays had to be allocated, approximately
thirty four (34) parking bays are not required anymore. A total of approximately
fifty four (54) less parking bays would thus be required.

The final SDP submitted dealing with the stalls and place of entertainment rights
provided a total parking bays on the property and only approximately two
hundred and fifty seven (257) would be reserved at this stage, and forty eight
(48) would still be available for additional parking.

Considering the above, there is sufficient parking on-site, but it is the opinion that
additional parking be required for at least seven (7) parking bays of the parking
ratio of 4 bays/100m? is used (calculated only for the water play park).
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e Further, it is to be noted that the wine cellar parking also had to be provided at a
ratio of 4 bays/100m2, which is excessive, but had to be applied due to the
Special Zoning. It is therefore not foreseen that a shortage of parking will occur
for the approved activities on the erf.

e It is also to be noted that the Department of Transport and the Engineering
Department support the application.

8. Impact on existing character and rights

¢ Increase noise and light pollution, impacting on the peaceful and tranquil
ambiance.

e Any live entertainment should be inside the building.

e Outside speakers at the putt-putt course with loud music create noise.

e Open air music events were held even after the Municipality’s April 2019
approval.

e The floodlights at the putt-putt course abstract wildlife such as bats and
night birds.

e Tourist facility appears to take a character of an amusement park.

o Water play park would lead to increased noise.

e Open areas around the play area does not actually act as a buffer, but
promotes the distribution of sound.

o Lack of noise barriers and absence of restricting operating hours makes
problem of noise worse.

¢ Following mitigating conditions proposed:

» Requirement for a noise barrier installation around the water play park,
deck and seating area, including golf course to contain noise
generation.

Additional large tree planting along the eastern boundary of the tourist
facility.

Clear times of operation restricting operating hours of the water play
park and associated facilities (outside deck and seating area).

The issue of additional parking must be addressed.

A final SDP must be provided showing all changes, which must again
be advertised for comment.

vVV VYV 'V

Applicant’s response

e The open space and agricultural component act as a buffer to minimize noise
impact created at the seating area, water play park and wooden deck.

e The one (1) objector indicates he is concerned that the water play park will lead
to screaming kids disturbing tranquillity. Considering the fact that the water play
park already exists, it is clearly not a disturbance.

¢ No live entertainment or marque tent forms part of this application.

e The putt-putt course has already been approved by the Municipality and this is
not an animal conservation area.

e With the approval of the previous application for markets and a place of
entertainment, the approval limited the extent of the application and stipulated
mitigating measures to limit impact.

e The one (1) objector commented: “the impact of the existing non-approved
structures on the existing commercial development at Benguela Cove Estate is
from a tourism perspective, generally considered to be aligned with the town
planning criteria that is relevant to the property”.
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Town Planner’s response

The comments of the objectors and applicant are duly noted.

The greatest concerns are noise and lack of noise banners, impact of floodlights
and also concern about operating hours.

These same concerns were raised in the previous application for market stalls
and also place of entertainment, and it is the opinion that these concerns were
duly addressed by limiting the scale of activities and mitigation measures.

The concerns regarding noise pollution are not unfounded, and it is considered
as a major issue for the residents in Benguela Cove who indicated that they
bought into a development with a peaceful and tranquil ambiance.
Recommendations are made that the owner should create noise barriers, plant
more trees and limit operating hours (including for the putt-putt course).

The applicant’s consultant’s response is that there is sufficient open area around
the site to buffer noise impact, and that the putt-putt course has already been
approved.

The applicant also quoted the one (1) objector’s statement that the new activities
are in line with tourism activities as allowed in terms of the town planning rights.

It is clear that the residents do not support the activities the owners of Portion
229 of the Farm 575 are proposing on the erf, as they feel it would negatively
impact their lifestyle. The Municipality was, however not involved in the
marketing of the development, and can only consider the application in terms of
the zoning rights of the property. As then clearly indicated in the comment of a
professional town planner providing a response on behalf of the HOA, the
activities is in line with the zoning rights.

In terms of the Special Zone Il zoning, the Municipality must consider a SDP for
new development on the site to ensure there is sufficient parking, etc. It is also
used to see if it will trigger environmental processes, if services are available,
and if it would impact the entrance onto the R43. All these issues form part of the
consideration of the SDP. The SDP submission is however not to apply for new
uses, not usually allowed on the property.

Considering the above, if all the above-mentioned criteria is complied with, the
Municipality could stipulate some mitigating conditions.

Ultimately the activities being applied for are in line with the approved zoning,
and this must be considered when claims of impact on existing character and
rights are debated.

The Municipality must also be reasonable towards the landowner and also the
residents. Although these two (2) parties are divided in their opinions, the
Municipality must still make a decision that would address both parties’
concerns/expectations. It is therefore the opinion that some conditions can be
stipulated to address concerns regarding noise and floodlights (and operating
hours to a certain extent) of the new activities. This will be discussed in more
detail under the Evaluation heading.

9. Non-compliance with By-Law

e The Site Development Plan submitted was not too scale or dimensioned,
therefore Council cannot approve the SDP.

Applicant’s response

No comment provided.
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10.

Town Planner’s response

The applicant did not provide any comment.

The Benguela Cove commercial development is an existing development, and
this application is only for a water play park, wooden deck and seating area. All
the structures have already been constructed, therefore, the scale of the activities
is visible on site.

The plan submitted is not to scale, but in the legend the size of the “proposed
marque tent” and “stalls market area” are indicated, and the areas are also
clearly indicated on the plan, providing some form of scale to a person evaluating
the SDP.

Also note that plans are reduced in size to send to the public, and a scale on a
plan would not serve a purpose in such regard.

It is the opinion that the SDP contained sufficient information to consider the
impact thereof.

This office will request a scale copy of the SDP for approval as a condition of
approval of this application is approved. No additional public participation
process is foreseen for a new SDP at this stage.

SUMMARY OF APPLICANT’S REPLY TO COMMENTS
See Paragraph 7 above.

MUNICIPAL ASSESSMENT OF COMMENTS

See Paragraph 7 above.

MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT
CONSIDERATIONS GUIDELINE)

10.1 Background

N/A

10.2 (In)consistency with the Spatial Planning and Land Use Management Act,

2013 (Act 16 of 2013)

The application is in line with the planning objectives applicable to this
application.

The objectives relating to:

Spatial Justice
N/A

Spatial Sustainability

The Benguela Cove Wine Estate was planned in such a manner to create a
mixed-use development, providing for residential, agricultural and commercial
activities that mainly are directed at tourism. It also provides for environmental
sensitive areas closer to the lagoon to ensure the environment is protected.
This application relates more to the impact of the different land uses on one
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10.3

10.4

10.5

10.6

another and will therefore be considered under desirability to try to determine
where the balance in terms of land use is.

Efficiency
The Benguela Cove Wine Estate was developed in such a manner to cater for

a specific up-market residential market. The Special Zone erf was created to
provide some facilities to serve the community, but it was also created to act as
a tourism node for visitors to the region or residents in the region. It is thus
reasonable that the owners of the Special Zone erf see potential to create more
activities on the site to cater for the wider community.

Spatial Resilience

The Special Zone erf, making provision for tourism business, makes provision
for a mixture of land use to ensure that a wider spectrum of land uses can be
allowed to provide the site some spatial resilience.

The water play park (x150m?2), wooden deck and seating area are primary uses
and are considered subservient to the main wine cellar, restaurant, etc.
activities.

Good Administration

All landowners within Benguela Cove and the HOA were informed of the
application. Although the application took some additional time to finalize, it
was considered necessary to obtain additional input from some municipal
departments to make an informed decision.

A good administrative process was thus followed.

(In)consistency with the principles referred to in Chapter VI of the Land
Use Planning Act, 2014 (Act 3 of 2014)

Same as Point 10.2 above.

(In)consistency with the IDP/Various levels of SDF’s/Applicable policies

Consistent with the Spatial Development Framework and the Overstrand
Municipal Growth Management Strategy, 2010.

(In)consistency with guidelines prepared by the Provincial Minister

N/A

Impact on Municipal engineering services

This is a private development that has its own internal services. The
Engineering Services Department indicated their support for the application,
and it is therefore the opinion that existing services within the development and
also external bulk services of the Municipality have sufficient capacity to deal
with the additional pressure created by the application.

It must also be noted that the HOA obtained a comment from DECA Consulting
who indicated that a Services Report concerning Benguela Cove, calculation of
Development Contribution levies and the Services Agreement between the
Overstrand Municipality and Benguela Cove (Pty) Ltd must be



629

AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 26 NOVEMBER 2020

11

12.

updated/amended. The applicant did not support the comments. The
Engineering Services Department however indicated that it is not a requirement
for this application that the Services Agreement between the Municipality and
Benguela Cove have to be amended.

10.7 Outcomes of investigations/applications i.t.o other legislation

N/A

10.8 Existing and proposed zoning comparisons and considerations

Portion 229 of Farm 575 has a Special Zone, providing for tourism business.
The Special Zone 1l was created to provide for tourism business to cater for
locals and tourist, and can allow land uses associated with tourism.

. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS

N/A
THE DESIRABILITY OF THE PROPOSAL

The Benguela Cove Wine Estate was approved as a mixed-use development
providing for low-density residential erven, a hotel site, nature areas, private open
spaces, agricultural land and also a Special Zone portion (Portion 229), created for
tourism business activities. The Special Zone portion serves the Benguela Cove
Estate, but was also created to increase tourism in the area, thereby serving a wider
community.

The Special Zone Il erf has been developed with a wine cellar, wine tasting,
restaurant, tourist shops and also a mini-golf course with restaurant. It is to be
noted that place of entertainment rights were approved only in the restaurant and
wine cellar for weddings, other functions and live acts/music, and also for forty (40)
market stalls only to be placed in the court yard.

It is also to be noted that when this application was submitted, the place of
entertainment and market stalls were not yet approved, but due to the illegal
construction of the water play park and wooden deck, the land owner had to submit
the application as an attempt to legalize the structures.

At this stage there is some conflict between the owners of Portion 229 and the HOA
and residents. This can clearly be seen in the comments/objections received.

The objections and responses thereon were discussed in detail. Therefore only
matters pertaining to requirements of submission to the HOA, services requirements
and contracts, approval of building plans, parking provision, and impact on the
character of the surrounding character will be elaborated on.

As previously indicated in this report, an application for the amendment of a SDP is
only to measure the impact of additional development on property, in line with
additional development rights (uses), to see if there are sufficient services, road
infrastructure, parking, etc. to serve such expansion. Such application relates more
to an increase in scale, not to land uses not allowed in terms of a property’s zoning.
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The issues pertaining to the character of the area and the expectations of residents
were discussed in this report. It is noted that two (2) town planning consultants
commented on the application on behalf of objectors, and the compatibility of the
water play park and wooden deck and seating with the property’s existing zoning
was not questioned. The impact of the new activities on the expected rights of
residents was, however motivated in detail. Increase in traffic and increased noise
are the greatest factors that could impact the character of the area and “quality of
life of residents”.

The Benguela Cove Development is unique, in that it is a low density residential
development, surrounded by agricultural land and nature areas, also providing for a
commercial component that must cater for Tourism Business opportunities for
residents of Benguela Cove Estate, residents of the Greater Hermanus area and
also tourists alike. The Tourism Business site was not only created to serve the
residents of Benguela Cove Estate, and as with the case with any commercial
development, the aim is to develop facilities to attract business.

References to impact on character of previously approved buildings, structures and
uses also does not form part of this application, as previous SDP’s and departure
applications were considered and already approved. The concerns regarding traffic
impacting the character of the area is also not supported. An increase in traffic over
time as the Special Zone erf developed further was to be expected by residents, and
the support of the Department of Transport and the Municipal Engineering
Department indicates existing road infrastructure can handle the possible increase
in traffic.

The concerns regarding parking does have some validity, because it is foreseen that
the water play park could increase numbers of guests to the site, which then could
require additional parking. It must however be considered that due to limiting the
approval for place of entertainment and market stalls in March 2019, less parking
bays would be required for such facilities and forty eight (48) parking bays are still
available. Special Zone |l parking provision is four (4) parking bays for 100m2 GLA
for a tourism business area, and it relates to approximately seven (7) new parking
bays required at most for this application. This means that sufficient parking bays
can be provided on-site, which would ensure no overflow parking would be created
onto agricultural land and possibly impacting the character of the area.

The concerns regarding impact of noise on the character of the area does have
some validity, and the owner of the commercial site does have some responsibility
to control noise pollution to some extent. The water play park area is created for
smaller children and it is safe to say it would create more noise than a restaurant,
wine cellar or the outside restaurant with putt-putt course. It is noted that vegetation
and trees have been planted around the water play park, but to ensure more noise
dampening, a landscape plan specifically designed to address noise control would
be advisable.

A concern from the HOA was that there are service contracts between the
developer (owner of Portion 229 of Farm 575) and the HOA that should be updated
with the new development, and also a Service Agreement of the development with
the Municipality. It is to be noted that the Municipal Engineering Services
Department indicated their support for the application. The additional comments
were requested regarding the concerns about their Service Agreement and they
indicated that due to the subservient role of the water play park, no additional bulk
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service levies are required and the Service Agreement does not have to be
upgraded / amended.

The other concern of the objectors that no building plans were submitted for the
water play park and wooden decking, is a valid concern. It was confirmed by the
Municipal Building Control Department that building plans must be provided for the
structures.

The most difficult matter pertaining to this application is to what level the HOA
should be involved in the consideration and approval of this application. This was
also duly discussed under the consideration of objections.

The Municipality cannot take responsibility to police the Constitution of Benguela
Cove Estate or provide opinions over the interpretation of such document. The
Municipality is also not involved in Service Agreements and levies between the
developer and the HOA.

Having said the above, Portion 229 of Farm 575 is a member of the HOA. It also
obtains access over the private road maintained by the HOA. All previous building
plans on the said portion were also duly approved by the HOA. Itis also to be noted
that with the application for the market stalls and place of entertainment, the
chairman of the HOA indicated that they however did not have to provide their
consent for such town planning application, and it was therefore duly involved in
such process.

In this application, the HOA’s planning consultant and other objectors are of the
opinion that the HOA should provide their consent for this application. Although this
office note the HOA’s opinion that this application involves the amendment of the
service contract with the developer, such opinion is not supported by the applicant
(who is also the developer). It is fair to say that this concern by the HOA cannot
only be ignored and should be addressed by the two (2) parties.

Although it is not supported that the HOA should provide their consent for the SDP
amendment, structures have already illegally been constructed by the applicant,
which does require building plan approval. It is therefore the opinion that the
approval of the Architectural and Review Committee (on behalf of the HOA) is
required for such building plans, as they must consider the aesthetics of all
buildings/structures in the development, as was done with all previous building
plans.

In terms of the Regulations of the Special Zone Il zone, it is also stipulated that a
Site Development Plan must be submitted to Council for consideration for all
amendments on the site. It is further stipulated that all building plans should be
approved by the Architectural Review Committee.

Therefore, should this application be considered, the applicant should submit
building plans to the HOA for consideration by the Architectural Review Committee,
and update any service contracts with the HOA, if so required. This will be
stipulated as a condition of approval, and will have to be done within a specific time
frame. It is also to be recommended that the applicant submit a Landscape Plan to
the municipality, to address ways to limit noise. These conditions should then be
complied with within a limited time period, considering the fact that the water play
park and wooden deck is already constructed. If there is non-compliance, the
approval will lapse.
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It is the opinion that should the above-mentioned mitigation measures be stipulated,
the concerns of the HOA and other objectors would be addressed, and also the
noise concerns to a certain extent.

13. RECOMMENDATION

1.

that the application in terms of Section 16(2)(l) of the Overstrand Municipal By-
Law on Municipal Land Use Planning, 2015 (By-Law) for amendment of the Site
Development Plan applicable to Special Zone Il site on Portion 229 of Farm 575
to accommodate a water play park and wooden deck, be approved in terms of
the provisions of Section 61 of the By-Law, subject to the following conditions:

@)

(b)

(©)

(d)

(e)
(®

()]

(h)

)

(k)

that Building Plans for the structures be duly approved by the Benguela
Cove Estate Home Owners Association (HOA) and a letter from the HOA
confirming service and levy contract have duly been addressed, be
submitted to the Municipality within three (3) months of the date of the
approval letter;

that a Landscape Plan be submitted to the Municipality, duly approved by
the HOA, addressing specifically a noise control barrier and be submitted
to the Municipality within three (3) months of the date of the approval letter;

that any alterations or work required to comply with conditions (a) and (b)
above, be complied with within six (6) months of the final approval date of
this application;

that in terms of the “Noise Control Regulations” promulgated under the
Environmental Conservantion Act, 1989 (Act 72 of 1989) the music
volumes emanating from the premises at all times be controlled in such a
manner that it adds less than 7dB(A) to ambient noise;

that building plans be submitted to the Building Department for approval;

that should it be necessary to provide any additional ablution facilities due
to the additional people visiting the site, it be provided to the satisfaction of
the Building Department;

that this approval does not absolve the owner/applicant from compliance
with any other relevant legislation;

that adequate provision be made to manage the behaviour of patrons and
protection of surrounding properties;

that a scaled Site Development Plan be provided to the Municipality,
clearly showing parking required and parking provided, the size of the
water play park and wooden decking to the satisfaction of the Senior
Manager: Town- and Spatial Planning;

that all conditions in the Services Report (attached as Annexure H), be
complied with.

that all the conditions of the Western Cape Government : Transport &
Public Works (attached as Annexure J), be complied with, and
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(h  that all the conditions of Telkom (attached as Annexure K), be complied
with.

2.  that the applicant and objectors be notified of its right of appeal in terms of
Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015
with regard to the above decision.

14. REASONS FOR RECOMMENDATION

% With the specific conditions of the approval, the Benguela Cove Home Owners
Association (HOA) will be provided the opportunity to consider building plans for
the applications and also ensure that any service contracts and levies between
the developer and HOA be duly addressed.

The property has a potential to be used for tourism related businesses.

Some of the objections were valid concerns, whilst the applicant also has some
reasonable expectations to utilize the property for expanded tourist business
uses. Mitigating conditions would create the balance to protect both parties’
interests.

All relevant municipal and state departments support the application.

In terms of comments received from municipal and state departments, no
concerns were raised regarding availability of services or traffic impact.

The submission of a Landscape Plan indicating a noise barrier to immediate
residents, would mitigate such concern and help protect the character of the
surrounding low-density residential component.

The applicant had to submit this planning application, whilst another planning
application was being considered on the site, due to the illegal construction of
some structures. This fact was however clearly indicated in this application,
and considering that the previous application for place of entertainment and
market stalls was significantly scaled down in the approval thereof. The
process followed and information provided was sufficient to consider this
application.

At this stage three hundred and five (305) parking bays are provided for in
terms of the approved SDP, and only two hundred and fifty seven (257) parking
bays are required at most. This provides for forty eight (48) additional parking
bays, of which approximately only a maximum of seven (7) would be required
for the water play park.

% The SDP submitted did not indicate a scale, but considering the fact that the
structures exist, the 10m building line is clearly shown on the plan and the size
of the market stall areas and place of entertainment areas were provided on the
SDP. The SDP was sufficient to consider the application.

The objectors did not provide substantial proof that it is a requirement that the
HOA had to provide their consent for the application for the amendment of the
SDP. All owners and the HOA also duly were provided the opportunity to
partake in the public participation process and objections were duly considered.
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15. ANNEXURES

Annexure A: Locality Plan

Annexure B: Motivation Report

Annexure C: Site Development Plan

Annexure D: Objections

Annexure E: Applicant’s response to objections
Annexure F: Copy of Special Zone parameters
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Annexure G:

Copy of Constitution

Annexure H: Services Report

Annexure I Municipal Environmental Branch

Annexure J: Western Cape Government : Transport & Public Works

Annexure K: Comments: Telkom

Annexure L: Additional comments received from municipal departments -
Building- and Engineering Branches in response to objections
received

Annexure M:  Home Owners Association response to previous application for the
SDP amendment
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ANNEXURE C 1/12

EXECUTIVE SUMMARY

2. ABBREVIATIONS

OoMzs Overstrand Municipality Zoning Scheme, 2013

SDF Overstrand Municipality Spatial Development Framework, 2006

OM Overstrand Municipality

OM By-Law Oversirand Municipality By-Law on Municipal Land Use Planning, 2015

SPLUMA Spatial Planning and Land Use Management Act, 2013

LUPA Land Use Planning Act, 2014

PSDF Western Cape Provincial Spatial Development Framework 2014

IDP Overstrand Municipality Infegrated Development Plan

IDF Integraied Development Framework 2014

DEADP Western Cape Department of Environmental Affairs and Development
Planning

SDP Site Development Plan .

BCHOA Benguela Cove Home Owners Associalion

BCI Pty (Ltd) Benguela Cove Invesiments Pty (Ltd)

BCE Benguela Cove Estate

3. DEFINITIONS PERTINENT TO THIS PROPOSAL

Amendment | Applying for an existing SDP, which has been approved to be amended, to

of an SDP either, depict existing, or proposed buildings and land uses,

Urban fabric | Refers fo the physical aspect of urbanism, emphasizing building types,
thoroughfares, open space, frontages, and streetscapes but excluding
environmental, functional, economic and sociocultural aspects.

4. SUMMARY OF STATUS QUO PROPERTY DETAILS

IApplicant WRAP (Wright Approach Consultancy)

Registered owner Benguela Cove Investments Pty (Lid)

Farm extent 5.3815 ha

Title deed 132226/2006

Restrictive conditions None

Applicable zoning [OMIZS

scheme

Current land use Restaurant, gift shop, wine cellar wine tasting facility, pirate golf
course, water play park and lorge wooden decking- and seating
area.

Current zoning Special Zone (S7-2)

File 19/01¢
Portion 229 of Farm Afdaks Rivier 575 Caledon
February 2019
Poge 8
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5. SUBMITTED APPLICATION: (REFERENCE: PTN 229 OF 575, HBENG (3817))

An application pertaining to the subject property was submitted by WRAP in November 2017

for the following;

* Amendment of the site development plan in ferms of Section 16(2)(l) of the Overstrand
Municipality By-Law on Municipal Land Use Planning, 2015;

* Departure from the provisions of Special Zone 52-2 to allow for a market in terms of Section
16(2)(b] of the Overstrand Municipality By-Law on Municipal Land Use Planning, 2015; and

¢ Departure from the provisions of Special Zone 5Z-2 to allow for a place of entertainment in
terms of Section 16(2)(b) of the Oversirand Municipality By-Law on Municipal Land Use
Planning, 2015.

The application is currently being processed by the OM and a decision pertaining to the
subject application will be taken in due course. The submission of this town planning
application for the amendment of a SDP is therefore running concurrently with the submitted
fown planning application.

6. BACKGROUND

The owner of the subject property erected the following structures (refer Plan 3) on the subject
property:

1. Water play park;

2. Large wooden decking area; and

3. Seating area.

The purpose of this application is to confer appropriate land use rights which permit the
above buildings and land uses. The application for the amendment of the SDP is proposed
to accommodate the existing buildings and land uses. Should this application be approved,
building plans will have to be submitted to the OM Building Confrol Department for approval.

Proposal rationale

The subject property curently has a pirate golf course (put-put) which is popular among
children and adulfs. The parents of the children requested the property owner to also
establish a water play park which has a lawn area and a deck fo cater for the needs of the
children. The property owner subsequently constructed the structures to make the existing
restaurant and wine tasting facility more appealing fo clients and to make the entire
establishment more welcoming to families with children.

The constructed structures were also made to be visually appedling to the residents of BCE
and to confribute to a contextually appropriate enhancement of the built environment of
BCE. The pirate golf course which is located next to the existing structures is projected to
enhance the ambiance of the entire development, cater to the needs of current clients and
attract genteel clients who will fit into the general make up of BC. The existing structures and
the approval of this application is therefore projected to not only enhance the existing
building in BCE but to also enhance the ambiance of the enfire estate area.

File 19/019
Porfion 229 of fam Afdaks Rivier 575 Caledon
February 2019
Page 9
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7. BCE FABRIC

Benguela Cove Estate is one of the most upmarket areas in the Overstrand, characterized by a
high quality of life and functional space economy. All buildings have modern architectural
designs and building materials which are all in harmony with each other. The agricultural and
open space land uses enhance the openness of the area and promotes easy movement of
residents within the eslate, The street frontages and offset of buildings from the street boundary
are longer than on other residential properties in Hermanus and enhances the configuration of
homes on the different erven. There is also a restaurant which offers a variety of up market meals
and beverages which also caters for kids as there is a pirate golf course on the premises,

The existing buildings for which the subject amendment of an SDP is applied for, are in harmony
with the prevailing up market architectural styling of the area [refer Plan 3) and add value the
existing visual setting of BCE.

8. ZONING
The subject property is zoned Special Zone $I-2. Herewith are the applicable development

parameters of the subject property and it being be assessed how this proposal is aligned or
deviate from these development parameters:

Use Parameters Proposal Comply/deviate

Primary Tourism business, | Tourism business Comply

use house of worship

Consent None N/A N/A

use

Land use restrictions

Floor 0.75 = 40361 hal0,22 Comply

factor pemissible

Coverage | 50% = 26907 hal17.3% Comply
permissitle

Height At most 8m or 2| The existing deck is lower than 8m. Comply

storeys, provided that
in the case of the
winery, the maximum
height shall be 14m.

Street 10m No buildings encroach on the street | N/A
building building line.

line

Side A minimum of 10m | No buildings encroach on the side | Comply
building provided that council | building line.

line may lay down

building lines in the
interest of public
hedlth and safely or

File 19/019
Portion 229 of Farm Afdaks Rivier 575 Caledon
February 2019
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to enforce any law or
right.

Parking

At least | parking bay | Total GLA 5426m? which requires 217 | Comply
per 25m? of the total | parking bays.

floor space provided | 309 parking bays are provided
that in the case of a | creating an excess of 92 parking bays.
"Place of Worship" 1
parking bay per 5|The marquee tent for which an
seats. application was submitted is currently
being processed and will
accommodate between 50 and 80
people requiring 20 parking bays.

The market for which an application
was submitted is currently being
processed and is 1729m? requiring 69
parking bays.

The existing buildings and land uses
which are applied for in the
amendment of the SDP do not require
any parking in terms of the Special
Zone requirements applicable to the
subject property. This is due to the fact
that the water play park and large
wooden decking- and seating area
are outbuildings which are ancillary
and subservient to other uses on the
subject property.

There is therefore an excess of 3
parking bays.

Additional definitions exiracted from the Special Zone

Conference facility means the use of a building for the hosting of conferences and
can include committee rooms, auditoriums, dining rooms and on-site consumption of
glcoholic beverages.
rafts sho eans ortion of a b
re produced, displa | | public;

Tourism business means the utilisation of g site and / or the buildings on the site for
business activities, such as deemed by council as important fo encourage the tourism
frade and seen as relevant to the tourism trade and which are related o the tourism

rade and includes restaurants, guesthouses, guest rooms, wineries, souvenir shops,
tourist information centres, antique shops, arts and craft shops, art galleries, interior
vel bur fi cilifies.
File 19/019
Portion 229 of Farm Atdaks Rivier 575 Caledon
February 2019
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9. SERVICES

All services in the proposed development are intended fo be off the grid and the proposals will
herewith be elucidated.

9.1 Electricity
The subject properly is connected to the Eskom electricity network. The proposed land uses will
therefore use the electricity avdailable on the property.

9.2 Water

Potable water on the subject property is received from the Fisherhaven Reservoir. None of the
existing buildings for which the amendment of the SDP is applied for require potable water. The
status quo with regards to water will therefore remain unchanged.

9.3 Sewage
The subject property is connected to the existing sewer network and system.

9.4 Traffic impacts, parking access and other transport related considerations

There is an existing road network on the subject property and there are 309 parking bays
available. The town planning application which has been submitted and which runs concurrent
with this application, illustrates that there are 306 parking bays required which means that there
is an excess of 3 parking bays on the property.

The water play park and large wooden decking- and seating area are used by guests who visit
the restaurant/wine tasting facility on the subject property and is therefore not projected to
athract any additional parking, apart from that which the restaurant currently attracts.

10. NEED AND DESIRABILITY

Section 66.(1)(c) of the By-Law read with Section 55.(b) of LUPA highlights that each town
planning application must motivate the desirability of a proposal in accordance with provincial
guidelines. DEADP issued the “Provincial support document on Relevant Considerations 2015"
which should be considered before the Municipality takes a decision. The desirability guideline
in the document was used to assess the desirability of the approval and implementation of this

proposal.

Element for | Mofivation of the impact of the approval and |Impact

consideration implementation of this proposal. Positive or
Negative

Economic impact The water play park and large wooden decking- and | Positive

sealing area, enhance the atiractiveness and
popvularity of the existing restaurant and wine tfasfing
facility. The existing buildings therefore enhances the
economic viability of the subject establishment and is

File 19/019
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February 2019
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projected to enhance the need for additional labour
in the future which is a positive economic impact,
considering the unemployment rate prevalent in the
area.

Social impact

The subject restaurant, wine tasting facility, water play
park and large wooden decking- and seating area,
atfracts genteel clients from different socio-cultural
backgrounds and promotes intercultural interaction
on the subject property. The existing buildings and land
uses on the subject property contribute towards
creating social cohesion on the subject property and
the approval of this proposal will facilitate this positive
process which is currently underway.

Positive

Scale of the capltal
investment

The substantial amount of money which the property
owner has invested in the subject property illustrates
the commitment of the property owner towards
enhancing the prevailing architectural character
prevalent in BCE.

Positive

Compatibility with
surrounding uses

This existing water play park and large wooden
decking- and seating area is ancillary and subservient
to the prevailing tourism/restaurant character which is
prevalent on the subject property and can be
regarded as a compatible land use.

Positive

Impact on safety, health
and wellbeing of the
surrounding community;

Considering that the water play park and large
wooden decking- and sealing area attract additional
genteel clients to the subjeci property, this leads to
additional surveillance on the subject property. This
surveillance enhances the safety and wellbeing of the
visitors to the subject establishment and other residents
in BCE.

There care no noxious land uses which occur on the
subject property and the health of the surrounding
community will therefore not be compromised on.

Positive

Impact on heritage

The existing buildings on the subject property do not
have a heritage value, and the approval of Heritage
Western Cape is not required.

Positive

Whether the imposition
of  condilions can
mitigate an adverse
impact of the proposed
land use

The imposition of conditions of approval on the subject

proposal is essential as it will ensure that the land use

rights which surrounding property owners enjoy are not

deprived.

* Thai all signage have to comply with the
Overstrand Municipality By-Law on Signage;

e That all development parameters in the applicable
Special Zone and other title deed restrictions be

Positive

File 19/019
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complied with. This will ensure that the scale of the
subject development remains within reasonable
bounds;

» That building plans be submitted to the Building
Department for approval as that will ensure that
building is designed in accordance with prescrived
legislation;

e That all prescripts of the fre department be
complied with fo ensure that the subject building
does not become a fire risk fo the occupant as well
as clients;

¢ That all land uses on the subject premises not
interfere with the peace, comfort or become an
unbearable nuisance fo surounding property
owners; and

» _That all other relevant legislation be complied with.

Aspects which impact | The deck which has been constructed is not in any | Positive

on qudlity of life | way visudlly intrusive and will not deprive any resident

(including views, | of BCE of any land use rights which are enjoyed.
sunlight, privacy, visual
impact, character) The subject property is also surrounded by a private

open space and the agricultural area of BCE. The
openness immediately adjacent to the subject
property is a buffer for other residents of BC and will
ensure that the minimal sound will be audible from the
water play park and large wooden decking area and
seating area, will not inferfere with the peace and
comfort which residents enjoy.

11. SPATIAL PLANNING POLICIES

The PSDF, SDF, IDF and OMGMS were perused and the existing buildings do not contradict any
of the spatial planning policies which pertain to the subject site.

12. COMMON LAW

Common law dictates that a property owner may not use his/her land in such a way as to
interfere with the rights of others, particularly neighbours (sic utere tuo ut alienum non laedas). A
nuisance occurs when a land use interferes with a neighbour's or communities health, wellbeing
or comfort in the occupation of his/her land. There must however be evidence of material
interference and the complainant must not be oversensitive.

The test applied is one of reasonableness. In other words, would o reasonable man who is the
neighbour or public believe that a water play park and large wooden decking- and seating
area, which is confextually appropriate and complies with provisions of the Special Zone,

File 19/019
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complain about the land uses. In other words, would the existing land use for which an
applicafion is submitted, negatively affect the wellbeing of the neighbours or the public in the
occupation of their land? Considering the merits and scale of the land uses which are applied
for, a reasonable person would not be deprived of his/her right of occupation and wellbeing
should this application be approved. The water play park and large wooden decking- and,
seating area, applied for are not noxious land uses which are project to deprive any resident in
BC of any land use rights which are enjoyed.

13. PLANNING PRINCIPLES

The proposal was analysed for consistency with the planning principles fo provide a
recommendation to the compeient deciding authorities for the application in terms of Section
42 of SPLUMA and Chapter VI of LUPA.

Spatial Justice

Refers fo the need fo redress the past apartheid spatial development imbalances and aim for
equity in the provision of access to opportunities, facilities, services and land. The additional
employment opportunities relating to maintenance and cleaning created at the water play park
and large wooden decking- and seating area, mostly benefit the previously disadvantaged. This
allows employees who were unemployed to earn an income which enables access fo
opportunities, quality services, facilities and housing possible due to the additional income
stream. This will therefore enable the subject development, the operation thereof and approval
of this proposal to confribute fo addressing spatial development imbalances caused by
apartheid spatial and land use planning.

Spatial Sustainability

Spatial sustainability in the context of lond use planning means promoting mixed use
environments which allow for a functional space economy to flourish. The land uses on the
subject property which are related to the tourism industry, promote a functional space economy
and there is o complementary mix of tourism related land uses. The approval of this proposal will
therefore enable the functional space economy on the subject property to flourish.

Efficiency

Efficiency refers fo the need to create rural areas that optimise on the use of space, energy,
infrastructure, resources and land. The water play park and large wooden decking- and seating
ared, promotes the opfimal ulilisation of space, energy, infrastructure, resources and land on the
subject property while being in harmony with the valued architectural character and styling of
the subject site.

Spatial Resilience

This proposal is not in conflict with any spatial resilience development proposals for the subject
site highlighted in the PSDF, IDF, SDF and OMGMS. The land use/economic diversification on the
subject property will therefore make the established commercial enterprise on the subject
property to be able to dbsorb economic and environmental shock in a timely and efficient
manner.

File 19/019
Porlion 229 of Farm Afdaks Rivier 575 Caledon
February 2019
Page 15
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Good Administration

Good administration in the context of land use planning refers to the promotion of integrated,
consultative planning practices in which all spheres of government and other role players ensure
a joint planning approach is pursued. The proposed development will promote consultative
planning as the Municipality will advertise the proposal fo the public to allow the comments of
the public to be taken into consideration. WRAP will also respond to the comments of the public
and take the comments into consideration in the planning of the project. All these measures will

ensure that a joint planning approach is pursued to the benefit of the owner of the property and
the community.

File 19/019
Portion 222 of Farm Afdaks Rivier 575 Caledon
February 2019
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14. EVALUATION AND CONCLUSION

The following is a synopsis of the essenfial elements that make this proposal viable and
pracfical:

Application
Amendment of a site development plan to accommodate the water play park and large
wooden decking- and seating area.

BCE fabric
The existing buildings for which an amendment of the SDP is applied for contiibute to the
enhancement of the prevailing BCE fabric.

Zoning

* The water play park and large wooden decking- and sealing area are primary rights on
the subject property, encourage the existing tourism industry and are all primary rights and
also comply with the definition of an outbuilding;

¢ The pemissible coverage is 50% and the existing deck has increased the existing
coverage to 17,3%;

¢ The deck is lower than 8m;

* No building lines are encroached upon; and

¢ There are 306 parking bays required and 309 parking bays are available on the property.

Services availability
Service Avdilability yes or no
Electricity Yes
Water Yes
Waste Yes
Sewage Yes
Access and egress | Yes

Desirability
Element for consideration | Mofivation Impact
Positive or
Negative
Economic impact The increased viability of the restaurant and | Positive
wine fasting facility brought about by the water
play park and large wooden decking- and
seating area has a positive economic impact.
Social impact The intercultural interaction of genteel clients | Positive
on the subject property is a positive social
impact which is enhanced by the water play

File 19/019
Portion 229 of Farm Afdaks Rivier 575 Caledon
February 2019
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park and large wooden decking- and seating
areq, contributes to social cohesion.
Scale of the capital The scale of the capital invested on the subject | Positive
investment property illustrates the commitment of the
property owner towards confributing to the
aesthetically appealing buili environment of
BCE.
Impact on safety, health The additional surveillance of genteel guests on | Positive
and wellbeing of the the subject properly can be regarded as
surrounding community; enhancing the safety, health and wellbeing of
the residents of BCE.
Impact on heritage No heritage sensitive areas will be impacted | Positive
upon.
Whether the imposition of | There are several condifions of approval which | Positive
conditions can mitigate an | are proposed which can guarantee that the
adverse impact of the subject proposal does not deprive surrounding
proposed land use property owners of land use rights which are
enjoyed.

Spatial planning policies
The approval of this proposal is not in conflict with any spatial planning policies.

Planning Principles

Policy Motivation Compliance
Yes or No
Spatial Justice | The approval of this proposal will enable the activities | Yes
which occur on the water play park and large wooden
decking- and seating area fo continue to contribute to
addressing spatial development imbalances caused by
apartheid planning.
Spatial The use of the water play park and large wooden | Yes
Sustainability decking- and seating area are aligned with the principles
of spatial sustainability.
Efficiency This proposal promotes the efficient use of the subject erf. | Yes
Spatial This proposal is aligned with the spatial resiience policy | Yes
Resilience propaosal which pertain to this site.
Good The OM has a credible history of promoting good | Yes
administration | adminisirafion in the processing of land use applications.

Portion 229 ot Farm Afdaks Rivier 575 Coledon
February 2019
Page 18
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15, RECOMMENDATION

This motivation report has illustrated that existing water play park and large wooden decking-
and sealing area are aligned with the prevailing architectural character and styling of BCE.

Considering the above, it is recommended that the following be approved:

¢ Amendment of a site development plan to accommodate the existing water play park
and large wooden decking- and seating area in terms of Section 16{2) (1) of the Overstrand
Municipality By-Law on Municipal Land Use Planning, 2015.

File 19/019
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ANNEXURE D 1/118

Plan of Portion 229 of the Farm 575, Afdaksrivier
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15 JUL 019

From: Jean Viljoen <jean.viljoen@outlook.com>
To: "loretta@overstrand.gov.za" <loretta@overstrand.gov.za>
Date: 11/07/2019 11:42 PM
Subject: Objection to the Application for the Amendment of the Site Development Plan
of Portion 229 of the Farm 575, Afdaksrivier
Attachments: 02_Interactive-report-dated-1 1-July-2019.pdf X ¢ QM
C_,'V"TO\\“\*
-
Good Day,
I would like to comment on the application for amendment of the site development plan of Portion 229 ,
of Farm No 575, Benguela cove, Hermanus. FILE NG- ?l—v\q_‘i.q I SISy
Bengyela]
My Details:
Full Name: Jean Marcel Viljoen SCAN NO: 1
Address: 5 Cape Willow, Hemel en Aarde Estate, Hermanus, 7. {0' VILTOEN
Cell no: 082 592 0661 COLLABORATOR NO:
Email: jean.viljoen@outlook.com 1202120 |

My Interest in the Application and reason to comment:

I am the owner of Erf 116 Benguela Cove (Portion 116 of Farm No 575) where | plan to build my
permanent home.

Close to the site development plan in the application.

Comments:

1 object to the processing and approval of the Application for the Amendment of the Site Development
Plan of Portion 229 of the Farm 575, Afdaksrivier. The objection is based on the following:

1. Non-compliance with the Constitution of Benguela Cove Estate

Benguela Cove Investments (Pty) Ltd (hereinafter referred to as BCI) is the developer of the
Benguela Cove Estate and the owner of Portion 229 of the Farm 575, Afdaksrivier, and the
Company is as such also a member of the Benguela Cove Estate Home Owners Association.

The Estate and its Home Owners Association is governed by a formal Constitution, which
requires from the members of the Association to follow specific procedures concerning
particular matters. In the instance of the application to amend the Site Development Plan of
Portion 229, BCI should have approached the Association as well as the Urban and
Architectural Review Control Committee to obtain consent for the matter(s) in question, but
BIC did not do so.

The clauses of the Constitution that require from BCI to obtain the various consents are,
amongst other information, outlined in the attached report by Interactive Town & Regional
Planning dated 10 July 2019.

2. Impact on the Environment:
a. Benguela Cove is a Water Scarce Area:

15 JUL 201

file:///C:/Users/loretta/ AppData/Local/Temp/X Pgrpwise/5D27C963 HermanusMunpos... 2019/07/15




650

2/118

Running a water park uses a large amount of water. Surely it is not a good idea to do
this in a water scarce area.

According to the Application, in section “9.2 water”, it states that water is received
from the Fisherhaven reservoir.
The Fisherhaven reservoir gets water from “De Bos Dam” {according to this document
“DVERSTRAND MUNICIPALITY: WATER SERVICES DEVELOPMENT PLAN")
The Current Dam levels (from here):

De Bos Dam

Date: 8 July 2019

Current storage: 48.1%

Storage level last week: 37.7%

After a huge amount of rain this Winter, we are still only on 48.1 %.
Surely we should not approve plans to operate a water park at this level.

b. Benguela Cove is a protected nature reserve.
A waterpark uses a huge amount of chemical in water to keep it clean.
Surely this will affect marine and wild life in the area.

Additionally the noise will probably chase away many of the bird species in the area
(who are typically sensitive to sound disturbances).

Has the necessary environment impact assessments been done ?
If so, please send me the impact assessment reports so that | can study them as |
simply cannot believe this would be acceptable to the nature reserve site.

3. Misrepresentation
I bought into the estate because it was sold as an quiet exclusive estate. “the lowest density
estate in south Africa”.
I expected a quiet escape away from the noisy cities.
| am concerned about the noise disturbance of a fully operation water park full of playing and
screaming kids.
I believe this will negatively impact my property value, since it’s value is largely due to the area
being a quiet, protected, isolated and exclusive nature reserve.

Sincerely

Jean Viljoen
082 592 0661

file:///C:/Users/loretta/AppData/Local/ Temp/XPgrpwise/5D27C963HermanusMunpos... 2019/07/15
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InterActive Town & Regional Planning
PO Box 980

Hermanus

7200

Reference: Portion 229 of Farm Afdaks Rivier 575

Date: 11 July 2019

AMENDED SDP FOR PORTION 229 OF FARM AFDAKS RIVIER 575 CALEDON: EVALUATION

AND COMMENTS/ PROPOSAL
1. Introduction

InterActive Town and Regional Planning was appointed by the Benguela Cove Estate Home Owners
Association (BCEHOA) to investigate and evaluate the proposed SBP amendment for Portion 229 of
Farm Afdaks Rivier 575, Caledon and to provide comments and proposals regarding the foreseen
impacts of certain of the existing non-approved proposed structures on Portion 229 of the Farm
Afdaksrivier 575, which is an integral part of the Benguela Cove Estate.

2. The request

This appointment originated
from a notice received by
the BCEHOA from the
Overstrand Municipality
regarding the proposed
amendment of the Site
Development Plan of the
Commercial Land area within
the Estate. The Commercial
Land is owned by the
developer of the Benguel

Cove Estate, Benguela Cove
Investments (Pty) Ltd, who
is also a member of the
Home Owners Association,

The adjacent areal
photograph  shows  the
status  of  commercial
development (aerial
photograph dated
December 2018 obtained
from  Overstrand GIS
Viewer):
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Resulting from the aforementioned notice, the BCEHOA requested a professional opinion regarding
the following:

a. Do the two notices address different applications for the amendment of the SHP of the
Commercial Land area, and are such applications perhaps running in parallel ?

b. What are the physical and legal differences between the proposed new SDP and the one
that was originally approved ?

¢. Does the proposed amendment of the SDP of the Commercial Land area confor to the
6Guidelines and Theme of the Estate as a whole ?

d. The merits upon which an objection(s) can be lodged against the application(s) to amend the
SDP of the Commercial Land area.

e. Are the proposed amendment of the SDP and departures permissible in terms of the
Constitution of the Benguela Cove Estate ?

3. Background - history o lications and amend: lodged
a. Township Establishment 2004 (the original application)

The first subdivision and rezoning approval of Benguela Cove Estate formed part of the
township establishment which was approved in 2004 in terms of the Land Use Planning
Ordinance, 1985 (Ord. 15 of 1985). This approval was subject to the conditions of the:

¢+ Department of Economic Development, Environmental Affairs & Tourism (refer ROD),
* Department of Agriculture (refer consent to subdivide),
 Provincial Roads Department (refer requirements for access),

In addition to the conditions set by the above entities, a services agreement with the
Overstrand Municipality, requirements relating to use of water from the Fisherhaven dam
for irrigation purposes, sewerage arrangement from the Hawston treatment works and an
agreement with the Department of Water Affairs & Forestry (DWAF), were included as
conditions of approval.

The following zonings / land-uses, number of erven, areas and percentages of the subject
areas were approved in the original application:

Residential Zone V 1 26 12
Special Zone 1 5.38 2.6
QOpen Space Zone IT 9 13.26 6.3
Open Space Zone IIT 8 61.96 29.5
Agricultural Zone I 2 89.93 428
Transport Zone I (Private Road) 1 590 2.8
Transport Zone IT 1 2.48 12
Total 147 210.22 100
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The layout of the original township establishment and its zonings and land-use, supported by a
cadastral plan, are shown below: 4

The erf under discussion is Erf
126 as shown on the layout plan,
but registered per the Surveyor
General Plan as Portion 229 of
Farm 575 Afdaks Rivier,
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According to the Overstrand
Planning Department, a SDP of the
development was only compiled
some years later.

b. Amendment of the Site Development Plan and Departures for a “market” and “a place
of entertainment” - 2018 (the second application- Refer to Annexure A)

Following the approval of the original application, a second application was submitted during
November 2017 for the amendment of the Site Development Plan, with a departure to allow
for "a market" and “a place of entertainment” as part of the existing restaurant, a section
of a wine cellar as well as a marquees tent.

The second application was advertised for public comment during March 2018, with a date
of closure for comments on 6 April 2018. According to the Overstrand Planning Department,
the second application was approved in part more than a year later on 19 March 2019.

The Overstrand Planning Department confirmed that, as part of the resolutions for
approval, the place of entertainment was restricted (mitigated) to include operations of the
“place of entertainment” and “market" on the inside of building and the courtyard areas only.
This implies the that the areas proposed for “place of entertainment” and “market” outside
the existing buildings and the courtyard, including the marquees tent, were not Supported.

The location of the proposed “place of entertainment' and “market” area, which were not
supported because it was located outside the perimeter of the existing building and
courtyard areas, is indicated in the following plan:
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Plon ) SO
Portion 218 of Farm Atasks
Rivior 575 Catedor

i ‘ WRAP

¢. Amendment of the Site Development Plan to accommodate a water play park, wooden
deck area and seating area- 2019 (the third application- Refer to Annexure B)

An application for an amendment of the site development plan to accommodate a water
orientated play park, wooden deck area and seating area (enhancing the existing mini-golf
course & splash pool area) was submitted in March 2019. The purpose of this application is
to legalise these as-built features and uses on the property. This application, as at the date
of this report, is open for public comments until 12 July 2019.

Plon 3 SpP
Portion 228 of Farm Atdaks
Rivier 575 Caledon
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4. Internal Land-Use Management instruments of the Benguela Cove Estate

The character of the Benguela Cove Estate is generally made up of the rights of the individual home
owners, the intended architecture and the local environmental aspects, and these dynamics are
predominantly managed and protected by means of the following legal documents:

i The Urban & Architectural Design Controls, March 2018, and
il The Benguela Cove Home Owners' Association Constitution, updated 2018.

In the correspondence received from BCEHOA it was pointed out that the Estate's Constitution
addresses matters concerning the sub-division and /or rezoning of land units within the Estate, and the
following conditions in the Constitution are thus in question:

Heading- "20. VOTING"

¢ 20.7 Notwithstanding anything contained in this constitution, any resolution or the amendment
of aresolution

*  20.7.1 which would have the effect of amending or repealing any part of this constitution, or

* 20.7.2 which would have the effect of amending or repealing paragraph 31 of this constitution
which paragraph precludes subdivision or rezoning of the erven or the erection of more than one
dwelling per erf, or

* 20.7.3 which would have the effect of amending or repealing paragraph 32 and 33 dealing with
the Urban and Architectural Review Controls Manual the Architectural Controls, shall require a
75% (three quarters) majority of all Members entitled to vote before the resolution may be
passed, which shall be known es a special resolution.

and

Heading- 30, DEALING WITH COMMON PROPERTY"

*  30.1 Neither the whole nor any portion of the common property shall be:

o 3023 subjected to any rights, whether registered in the Deeds registry or rot, of use,
occupation or servitude, save those enjoyed by the Members of the Association in terms
hereof, or which allow for agricultural activities to be conducted similar in nature to the
Agricultural Enterprise; or

o 30.24 built upon, improved or enhanced in value by the construction of buildings,
erection of facilities or amenities, other than as contained in this constitution and in the

approved layout plan, without the sanction of a special resolution of the Members of the
Association,

and

Heading- "31. NO SUBDIVISTON OR REZONING AND NOT MORE THAN ONE DWELLING"

*  3L1 No Member shall be entitled to subdivide or rezone his erf, it being noted that that Erf
228 has been zoned as the Hotel and Related Facilities Development, together with the
Agricultural Enterprise, which shall enjoy a separate zoning status commensurate with its
function as main farm complex for the cultivation, harvesting, processing and marketing of the
produce of the agricultural property, together which the Commercial Component, being Erf 229,
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comprises of with the Winery, Restaurant, Farm Stall, the Chapel, Conference facilities being
zohed as Commercial.

and
eading- "32 LDING STANDARD RULES AND AESTHETIC APPROVAL"

o 321Ttisrecorded that the Trustee Committee has appointed the Benguela Cove Urban
and Architectural Design Review Committee which comprises of Ellis Associates
Architects and two Members appointed by the Developer. In compliance with paragraph
4.6.2 above o owner or any erf shall be entitled to build on his erf or effect any
improvements therefo or erect any structures thereon without the prior approval of the
Urban and Architectural Review Control Committee, hereinafter referred to as
UARCC.."

o 32.2 No owner of any erf shall be entitled to alter any construction thereon or alter or
vary the design or facade of his building, dwelling or improvements so constructed,
without written approval of the said UARCC."

Paragraph 4.6.2 as referred to in the above reads as follows:

leading - "4. MEMBERSHIP"

* "4.6 No Member shall be entitled fo transfer an erf, unless a duly authorised representative of
the Trustee Committee or the relevant party to which such function has been delegated has in
writing consented to the fransfer, and the following conditions of title are imposed, namely:

o "4.6.2 No improvements, alterations, restructuring, repairs or ary building work of any
rature shall be affected to the property, nor shall the access to the property be
altered, without the prior written approval of the Association.”

The "Association” means, as per the definition, the “Benguela Cove Lagoon Owners Association”.

(As an informative footnote to the above extracts from the Estate's Constitution, it is stated that
cognisance should be taken that "Rezoning” in terms of the Overstrand Municipal Planning By-Law (2015)
means the change in zoning in relation to a particular land unit or units or portion of a land unit in terms
of Planning Law).

The following is derived from the information provided above:

*  The amendment of the Constitution requires 75% support of the members of the Association.
* The Benguela Cove Lagoon Owner Association, with a special resolution, has the mandate in
terms of the common property to:

o Allow building, improvement or enhancement etc other than that shown on the original
approved layout plan. The latter is interpreted to also include the SDP.

o The Urban and Architectural Review Control Committee (UARCC), as appointed by the
Trustee Committee, has the mandate to allow the approval of building plans of any
structure, including improvements and alterations to structures, and to vary the
design or facades.
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In consideration of the aforementioned, it can be argued that a change in land-use that requires a
departure and consequent amendment of the (approved) SDP, should be sub jected to the permission
of the Members of the Benguela Cove Lagoon Owners Association and by passing a special resolution
with the effect thereto.

5. Analysis of the third application (curre ubject blic_comment) and the

anticipated impact thereof

The impact of the legalisation of the water play park, wooden deck area and seating area (i.e. the
existing non-approved structures) are to be analysed / measured against the existing approved rights
of the property. The table below provides information on such analyses:

Criteria | Paramet

The 1.:-4»’-[;!..&;1‘

ning

n—— -
| Comments
| Y

ni- Primary

Special Zone SZ -2 | A departure for a water
Use for Tourism Business | play park, large wooden consistent with the zoning
and house of worship | deck and seating area requirements of the Tourism
definition. The impact of these
additional uses is considered low,
Consent None na, No application is made for any
consent uses,
Floor Factor 0.75 = 4,0361ha No additional covered floor | The proposed structures do not add
area to the floor factor, coverage or
Coverage 50% = 2,6907ha No additional coverage height and is thus consistent
Height 8m or 2 storeys, On ground level, deck lower
provided for the than 8m
winery 14m.
Street 10m 226m Consistent, apart from that the
§ Side 10m proposed structures do not trigger
@ building line encroachments they are
3 more than 10m away from any street
a and side boundary
Parking 1 parking bay per No additional parking The proposed uses do not require any
25m*of total floor | provided parking and is thus consistent with
space and in the Required: = 217 the parking requirement,
case of a Place of Provided = 309
Worship, 1 parking The above figure is
bay per 5 seats applicable as the marquees
tent and outside market
area was not supported

With reference to the above, and given that the existing zoning of the subject property entails
Special Zone SZ-2 with a Primary use for Tourism business and House of Worship, cognisance should
be taken that the definition of tourism use in this application differs with that of the Overstrand
Municipal Planning By-Law, 2015,
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The definition for Tourism business, relevant to the application site on Portion 229 of the Farm 575
Afdaks Rivier, reads: “Tourism business means the utilisation of a site and/or the buildings on the
site for business activities such as deemed by council as important to encourage the tourism trade
and includes restaurants, guesthouses, guest rooms, wineries, souvenier shops, tourist information
centres, antique shops, arts and craft shops, art galleries, interior decorators, travel bureaus and

conference facilities.

The definition for “tourist facilities” in terms of the Overstrand Municipal Planning By-Law, 2015
“means amenities for tourists or visitors such as lecture rooms, restaurants, picnic areas, gift shops,
cafés, restrooms, recreational facilities, animal parks (domestic or otherwise), but does not include

a hotel or overnight facilities”

6. Conclusive Summary

The impact of the existing non-approved structures on the existing commercial development at
Benguela Cove Estate is, from a tourism perspective, generally considered to be aligned with the
Town Planning Criteria that is relevant to the property.

The comments provided in the table below are, however, provided in response to the request of the
BCEHOA as denoted under section 2 of this document:

uest

address different
applications for the amendment of the
SDP of the Commercial Land area, and
are such applications perhaps running in
parallel 2

The notices are different appicafions and
parallel.

The first notice related to a SDP amendment and departures
for a (1) place of entertainment and (2) a market. These
facilities were proposed to be accommodated in the existing
restaurant, a section of a wine cellar as well as a marquees
tent,

According to the Municipality the place of entertainment and
markef were restricted to only the courtyard area and the
inside of existing buildings, all as per the Municipal approval
that occurred in part during March 2019,

The second notice refers to a departure application to
accommodate a (1) water play park, (2) large wooden deck
and (3) seating area.
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What are the physical and legal
differences between the proposed new
SDP and the one originally approved ?

The original approved SDP made provision for the Winery,
Farm Stall, Chapel and Conference facility and, as mentioned
here-above, the two new SDPs make provision for the
following:

Notice dated 2017
(1) place of entertainment and (2) a market

Notice dated 2019
(1) water play park, (2) large wooden deck and (3) seating
area,

Does the proposed amendment of the
SDP of the Commercial Land area
conform to the Guidelines and Theme of
the Estate as a whole?

It is considered that the SDP for the commercial land is
consistent with the zoning of the relevant portion,

In the Constitution the Commercial component is
acknowledged (Par 31) which has a zoning for "Special Zone
SZ - 2" for Tourism Business and house of worship.

The uses, subject to the application is considered consistent
with the zoning. Therefore the proposed amendment of the
SDP to include the water play park, large wooden deck and
seating area is not considered a material change.,

The merits upon which an objection(s)
can be lodged against the application(s)
to amend the SDP of the Commercial
Land area.

The changes proposed are not considered material and is also
considered to be aligned with the current zoning.

Thus in terms of the proposed land-uses, it is not deemed
valid that reasons for objection can be lodged.

From a technical point of view it is mentioned that the
property description of the land on the notice is incorrectly
referring to Portion 229 of the farm no 575, Benguela Cove,
Hermanus. The correct description is Portion 229 of the
farm no 575, Afdaks Rivier.

From experience it is known that the local authority would
argue that, although the description is incorrect, the general
understanding read together with the report, will not be
material in nature and as such the matter would be
dismissed,
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From a fown planning point of view: If the Benguela Cove

Are the proposed °’“°“d"‘e'_" I°f the Lagoon Owner Association and the Architectural Review

SDP. and departwes g P",'m'ss'b'e o Control Committee have provided their written approval in

terms of the Constitution of the +of th ed o £ th P ks

Benguela Cove Estate ? respect of the proposed amendment of the SDP, then it
would be considered permissible.

This opinion is motivated as follows:

Clause 4.6.2 reads: No improvements, alterations, restructuring,
repairs or any building work of any nature shall be affected to
the property, nor shall the access to the property be altered,
without the prior written approval of the Association.”

"Association” in the above clause (as per definition) means the
Benguela Cove Lagoon Owner Association, which is the body that
is mandated to represent all individual home owners within the
Estate, and which is compelled to execute the requirements of
the Constitution to the satisfaction of the individual home
owners.

Clause 32.1 reads: ... In compliance with paragraph 4.6.2 above
no owner of any erf shall be entitled to build on his erf or
effect any improvement thereto or erect any structure thereon
without the prior written approval of the Urban and
Archrtectural Review Control Committee, hereinafter referred
to as UARCC, as hereafter set out.”

From clauses 4.6.2 and 32.1 it is evident that no material
changes to any building, structure or part of the existing
development may take place without the involvement and
consent of the A iation, which includes the Architectural
Review Committee.

Clause 31.1 reads: "..the Commercial Component, being Erf 229,
comprises of with the Winery, Restaurant, Farm Stall, the
Chapel, Conference facilities being zoned as Commercial.”

Clause 311 lists the extent of the facilities of the Commercial
Land area, and it is deemed appropriate in terms of Clauses
4.6.2 and 32.1 that the consent of the Association have to be
obtained to alter or expand the listed facilities. Furthermore,
following such consent, the Association should be mandated
through a Special Resolution, as warranted by Clause 20.7, to
amend clause 31.1. so that it reflects a complete listing of the
facilities of the Commercial Land area.
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The development proposal as reflected in the amendment of the Site Development Plan (SDP) as
described in this document, can be seen as an enhancement of the commercial development side of
the Benguela Cove Estate, and it is not likely to affect the character of the non-commercial side of
the Estate (Refer the scale and limited extent of the proposal for the (1) water play park, (2) large
wooden deck and (3) seating area).

Notwithstanding the aforesaid, it is recommended that the BCEHOA should ensure that the
necessary protocols are followed to ensure compliance with the clauses of the Constitution that
pertain to consents for alterations and/or further development.

In the light of the above it is recommended that the Overstrand Municipality reject the application
until the said protocols are followed.

Andre Wiehahn Pr Pln A/927/1996
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279
Loretta Gillion - PORTION2 OF THE FARM 575, AFDAKSRIVIER, OVERS
MUNICIPAL AREA: APPLICATION FOR THE AMENDMENT OF THEA

DEVELOPMENT PLAN
2
From: Martin Diessner <martin.diessner@gmail.com> & &y
To: Loretta Gillion <lpage@overstrand.gov.za>, Henk Olivier <holivioséd gy
Date: 12/07/2019 09:38 AM
Subject: PORTION 2 OF THE FARM 575, AFDAKSRIVIER, OVERSTRAND
MUNICIPAL AREA: APPLICATION FOR THE AMENDMENT OF THE
SITE DEVELOPMENT PLAN
Ce: Robyn Diessner <robyn.diessner@gmail.com>
Attachments: 02_Interactive-report-dated-11-July-2019.pdf: 04_DECA-report-dated-11-July-
2019.pdf
g B —RNT M
The Diessner Family Trust Lway )
2 Norton Dingle Drive C/\"\ ©

7806 Constantia

Cape Town

Owner of consolidated erven 575/171 and 575/172 (now era 575/246) in the development
Benguela Cove

Cape Town, 12th of July 2019

Altention: e No: Vs 224 Bi_n s ljol

Loretta Gillion <lpage(@overstrand.gov.za> T =

Henk Olivier <holivier@overstrand.gov.za> =CAN NO: 1
DIESSNER

Via email from: PRI +OR KO S
Martin Diessner (martin.diessner@gmail.com) ‘a‘l’t}% 0‘2' i1 RoEER |
Robyn Diessner (robyn.diessner@gmail.com) ! o T T e |

On behalf of The Diessner Family Trust

PORTION 2 OF THE FARM 575, AFDAKSRIVIER, OVERSTRAND MUNICIPAL
AREA: APPLICATION FOR THE AMENDMENT OF THE SITE DEVELOPMENT

PLAN — WRAP ON BEHALF OF BENGUELA COVE INVESTMENTS (PTY) LTD

Reference is made to the above matter and the notice received from your office in the same
regard, and the following is placed on record formally.

The Diessner Family Trust (owner of 575/246) object to the processing and approval of the
Application for the Amendment of the Site Development Plan of Portion 229 of the
Farm 575, Afdaksrivier. The objection is based on the following:

1. Non-compliance with the Constitution of Benguela Cove Estate
Benguela Cove Investments (Pty) Ltd (hereinafter referred to as BCI) is the developer of the
Benguela Cove Estate and the

The Estate and its Home Owners Association is governed by a formal Constitution, which

15 JUL 8
file:///C:/Users/loretta/ AppData/Local/ T emp/XPgrpwise/5D28551 BHermanusMunpos... 2019/07/15
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requires from the members of the Association to follow specific procedures concerning
particular matters. In the instance of the application to amend the Site Development Plan of
Portion 229, BCI should have approached the Association as well as the Urban

and Architectural Review Control Committee to obtain consent for the matter(s) in question, but
BIC did not do so.

The clauses of the Constitution that require from BCI to obtain the various consents are,
amongst other information, outlined in the attached report by Interactive Town & Regional
Planning dated 10 July 2019.

2. Engineering Services
The attached report by DECA Consulting is self-explanatory insofar as the
updating/amendment of certain engineering services

3. Use of Existing Facilities in the absence of Approved Building Plans

Based on the information that is contained in the attached report by Interactive Town &
Regional Planning, it is the Association’s understanding that building plans for the water play
park, wooden deck and other amenities have as yet not been approved by the Municipality.
The latter implies that Occupancy Certificates for these amenities could as yet not been
issued, which means that the Public is using the amenities “at risk”,

It then stands to reason that the use of the non-approved amenities should be discontinued
formally until such time as the Municipality has approved the necessary building plans and
issued Occupancy Certificates in accordance with the relevant sections of the
Occupational Health and Safety Act.

I strongly believe that the applicant must follow due process, not only by complying with the
requirements of the Benguela Cove constitution but also with the relevant Overstrand By-laws
and the various Acts as mentioned in the attached documents.

In closing, I find it very disturbing that - according to the expert report - the applicant has
commenced with business activities on erected structures that were built without even
submitting building plans. We have taken our children to the play park and have paid an
entrance fee and were unaware that those structures were not approved.

This type of attitude by the applicant is disrespectful towards the Overstrand Municipality and
any law-abiding rates & tax payers, and should not be tolerated at all.

Once the applicant complies with regards to the abnormalities pointed out in the report, then I

personally do not have any objection to them exploring their commercial activities - but it must
be within the framework of the law.

It is trusted that the above is clear and that the Municipality would value and concede to the
merits of this objection.

With kind regards

Martin & Robyn Diessner

file:///C:/Users/loretta/AppData/Local/Temp/XPgrpwise/SD28551 BHermanusMunpos... 2019/07/15
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Trustee of The Diessner Family Trust
Registered owner of 575/246 Benguela Cove

Attachment:

* Report by Interactive Town & Regional Planning dated 11 July 2019
* Report by DECA Consulting dated 11 July 2019

file:///C:/Users/loretta/A ppData/Local/Temp/XPgrpwise/SD28551 BHermanusMunpos... 2019/07/15
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®
® CONSULTING ENGINEERS
Our Contact Person: Mr E Schoeman
Your Contact Person: Mr M Diessner
Our Ref: Letters/Benguela Cove Estate/015 11 July 2019

The Trustees

Home Owners Association
Benguela Cove Estate

R43 Main Road

Overstrand Municipal District
Western Cape

Attention: Mr Martin Diessner

Dear Sir,

BENGUELA COVE ESTATE HOME OWNERS ASSOCIATION: PROPOSED AMENDMENT
OF THE EXISTING SITE DEVELOPMENT PLAN OF PORTION 229 OF THE FARM 575,
AFDAKSRIVIER

The above malter has reference.

We have studied the documentation that you provided on 18 June 2019, and the report by
Interactive Town & Regional Planning dated 11 July 2019. The documentation provided on 18
June 2019 comprises a notice by the Overstrand Municipality in respect of the proposed
amendment of the existing Site Development Plan of Portion 229 of the Farm 575,
Afdaksrivier, which is also referred to as the commercial property at Benguela Cove Estate.
The report by Interactive Town & Regional Planning entails an assessment and evaluation of
the information that pertain to the said Municipal notice and the proposed amendment of the
Site Development Plan. Copies of the Municipal notice and Interactive report are attached
hereto for ease of reference.

The amendment of the existing Site Development Plan of the commercial property at
Benguela Cove Estate, in essence, proposes (a) the legalization of facilities that were
constructed without formal Municipal approval, and (b) the addition of new facilities that are
still to be constructed.

We have with the aforesaid in mind conducted an assessment of the existing documentation
that addresses the bulk and internal engineering services of Benguela Cove Estate, and
concluded that the following documents would have to be updated/amended to reflect the
status quo of the proposed amendments to the Site Development Plan:

www.d-e-c-a.co.za
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(i) Services report concerning Benguela Cove Estate and the Site Development
Plan for Ptn 2 of Farm 575, Afdaksrivier — DECA Consulting, 08 June 2016.

(ii) Calculation of Development Contribution levies — DECA Consulting, 2017.
(i) Services Agreement between the Overstrand Municipality and Benguela Cove
Investments (Pty) Ltd — DECA Consulting, 2017.

The extent of the facilities and amenities at Benguela Cove Estate govern the content and
context of the aforementioned documents, and it should therefore be updated/amended to
reflect the latest services requirements at Benguela Cove Estate.

It is trusted that you will find the above in order. The undersigned and our Mr Engelbrecht hold
themselves available should you and/or other entities wish to discuss any matter(s) that are
addressed herein, in further detail.

Yours faithfully,
DECA Consulting

&
Pp ~——
Pieter Engelbrecht Pr Tech Eng

Appendices: - Report by Interactive Town & Regional Planning dated 11 July 2019.
- Annexures A & B - Notices by Overstrand Municipality.
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InterActive Town & Regional Planning
PO Box 980

Hermanus

7200

Reference: Portion 229 of Farm Afdaks Rivier 575

Date: 11 July 2019

AMENDED SDP FOR PORTION 229 OF FARM AFDAKS RIVIER 575 CALEDON: EVALUATION

AND COMMENTS/ PROPOSAL

1. Introduction

InterActive Town and Regional Planning was appointed by the Benguela Cove Estate Home Owners
Association (BCEHOA) to investigate and evaluate the proposed SDP amendment for Portion 229 of
Farm Afdaks Rivier 575, Caledon and to provide comments and proposals regarding the foreseen
impacts of certain of the existing non-approved proposed structures on Portion 229 of the Farm
Afdaksrivier 575, which is an integral part of the Benguela Cove Estate.

2. The request

This appointment originated
from a notice received by
the BCEHOA from the
Overstrand  Municipality
regarding the proposed
amendment of the Site
Development Plan of the
Commercial Land area within
the Estate. The Commercial
Land is owned by the
developer of the Benguela
Cove Estate, Benguela Cove
Investments (Pty) Ltd, who
is also a member of the
Home Owners Association.

The ad jacent areal
photograph  shows  the
status  of  commercial
development (aerial
photograph dated
December 2018 obtained
from  Overstrand GIS
Viewer):
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Resulting from the aforementioned notice, the BCEHOA requested a professional opinion regarding
the following:

a. Do the two notices address different applications for the amendment of the SDP of the
Commercial Land area, and are such applications perhaps running in parallel 2

b. What are the physical and legal differences between the proposed new SDP and the one
that was originally approved ?

c. Does the proposed amendment of the SDP of the Commercial Land area conform to the
Guidelines and Theme of the Estate as a whole ?

d. The merits upon which an objection(s) can be lodged against the application(s) to amend the
SDP of the Commercial Land area,

e. Are the proposed amendment of the SDP and departures permissible in terms of the
Constitution of the Benguela Cove Estate ?

3. Background - history of applications and amendments lodged

a. Township Establishment 2004 (the original application)

The first subdivision and rezoning approval of Benguela Cove Estate formed part of the
fownship establishment which was approved in 2004 in terms of the Land Use Planning
Ordinance, 1985 (Ord. 15 of 1985). This approval was subject to the conditions of the:

* Department of Economic Development, Environmental Affairs & Tourism (refer ROD), .
* Department of Agriculture (refer consent to subdivide),
« Provincial Roads Department (refer requirements for access).

In addition to the conditions set by the above entities, a services agreement with the
Overstrand Municipality, requirements relating to use of water from the Fisherhaven dam
for irrigation purposes, sewerage arrangement from the Hawston treatment works and an
agreement with the Department of Water Affairs & Forestry (DWAF), were included as
conditions of approval.

The following zonings / land-uses, number of erven, areas and percentages of the subject
areas were approved in the original application:

Residential Zone V 1 2.6 1.2
Special Zone 1 5.38 2.6
Open Space Zone IT 9 13.26 6.3
Open Space Zone ITI 8 61.96 295
| Agricultural Zone T 2 89.93 42.8
Transport Zone I (Private Road) 1 5.90 28
Transport Zone IT 1 248 1.2
Total 147 210.22 100
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The layout of the original township establishment and its zonings and land-use, supported by a
cadastral plan, are shown below:

The erf under discussion is Erf
126 as shown on the layout plan,
but registered per the Surveyor
General Plan as Portion 229 of
Farm 575 Afdaks Rivier.

According to the Overstrand
Planning Department, a SDP of the
development was only compiled
some years later.

b. Amendment of the Site Development Plan and Departures for a “market” and “a place
of entertainment” - 2018 (the second application- Refer to Annexure A)

Following the approval of the original application, a second application was submitted during
November 2017 for the amendment of the Site Development Plan, with a departure to allow
for "a market" and "a place of entertainment” as part of the existing restaurant, a section
of a wine cellar as well as a marquees tent.

The second application was advertised for public comment during March 2018, with a date
of closure for comments on 6 April 2018. According to the Overstrand Planning Department,
the second application was approved in part more than a year later on 19 March 2019.

The Overstrand Planning Department confirmed that, as part of the resolutions for
approval, the place of entertainment was restricted (mitigated) to include operations of the
“place of entertainment"” and "market" on the inside of building and the courtyard areas only.
This implies the that the areas proposed for “place of entertainment” and "market” outside
the existing buildings and the courtyard, including the marquees tent, were not supported.

The location of the proposed “place of entertainment' and “market” area, which were not
supported because it was located outside the perimeter of the existing building and
courtyard areas, is indicated in the following plan:
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Plan 3. 508
Foetlon 229 of Farm Aldoke
Rivier 378 Caledon

WRAP

¢. Amendment of the Site Development Plan to accommodate a water play park, wooden
deck area and seating area- 2019 (the third application- Refer to Annexure B)

An application for an amendment of the site development plan to accommodate a water
orientated play park, wooden deck area and seating area (enhancing the existing mini-golf
course & splash pool area) was submitted in March 2019. The purpose of this application is
to legalise these as-built features and uses on the property. This application, as at the date
of this report, is open for public comments until 12 July 2019.

Plan 3 S0r
Partion 220 of Farm Atdnks
Rivior 575 Caledon

Q- |

Existing non-approved
structures namely water

pley park, longe deck ares
ard saating area
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Internal Land-Use Management instruments of the Benguela Cove Estate

The character of the Benguela Cove Estate is generally made up of the rights of the individual home
owners, the intended architecture and the local environmental aspects, and these dynamics are
predominantly managed and protected by means of the following legal documents:

The Urban & Architectural Design Controls, March 2018, and
The Benguela Cove Home Owners' Association Constitution, updated 2018,

In the correspondence received from BCEHOA it was pointed out that the Estate’s Constitution
addresses matters concerning the sub-division and /or rezoning of land units within the Estate, and the
following conditions in the Constitution are thus in question:

Heading- "20. VOTING"

.

and

20.7 Notwithstanding anything contained in this constitution, any resolution or the amendment
of a resolution

20.7.1 which would have the effect of amending or repealing any part of this constitution, or
20.7.2 which would have the effect of amending or repealing paragraph 31 of this constitution
which paragraph precludes subdivision or rezoning of the erven or the erection of more than one
dwelling per erf, or

20.7.3 which would have the effect of amending or repealing paragraph 32 and 33 dealing with
the Urban and Architectural Review Controls Manual the Architectural Controls, shall require a
75% (three quarters) majority of all Members entitled to vote before the resolution may be
passed, which shall be known as a special resolution,

Heading- *30. DEALING WITH COMMON PROPERTY"

and

30.1 Neither the whole nor any portion of the common property shall be:

o 30.2.3 subjected to any rights, whether registered in the Deeds registry or not, of use,
occupation or servitude, save those enjoyed by the Members of the Association in terms
hereof, or which allow for agricultural activities to be conducted similar in nature to the
Agricultural Enterprise; or

o 30.2.4 built upon, improved or enhanced in value by the construction of buildings,
erection of facilities or amenities, other than as contained in this constitution and in the
approved layout plan, without the sanctio cial resolution of t embers of th
Association,

Heading- "31. NO SUBDIVISION OR REZONING AND NOT MORE THAN ONE DWELLING"

31.1 No Member shall be entitled to subdivide or rezone his erf, it being noted that that Erf
228 has been zoned as the Hotel and Related Facilities Development, together with the
Agricultural Enterprise, which shall enjoy a separate zoning status commensurate with its
function as main farm complex for the cultivation, harvesting, processing and marketing of the
produce of the agricultural property, together which the Commercial Companent, being Erf 229,
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comprises of with the Winery, Restaurant, Farm Stall, the Chapel, Conference facilities being
zoned as Commercial.

and

Heading- "32. BUTLDING STANDARD RULES AND AESTHETIC APPROVAL"

o 3211t isrecorded that the Trustee Committee has appointed the Benguela Cove Urban
and Architectural Design Review Committee which comprises of Ellis Associates
Architects and two Members appointed by the Developer. In compliance with paragraph
4.6.2 above no owner or any erf shall be entitled to build on his erf or effect any
improvements thereto or erect any structures thereon without the prior approval of the
Urban and Architectural Review Control Committee, hereinafter referred to as
UARCC ."

o 32.2 No owner of any erf shall be entitled to alter any construction thereon or alter or
vary the design or fagade of his building, dwelling or improvements so constructed,
without written approval of the said UARCC.*

Paragraph 4.6.2 as referred to in the above reads as follows:
Heading - *4. BERS]

*  "4.6 No Member shall be entitled to transfer an erf, unless a duly authorised representative of
the Trustee Committee or the relevant party to which such function has been delegated has in
writing consented to the fransfer, and the following conditions of title are imposed, namely:

o "4.6.2 No improvements, alterations, restructuring, repairs or any building work of any
nature shall be affected to the property, nor shall the access to the property be
altered, without the prior written approval of the Association,”

The "Association” means, as per the definition, the "Benguela Cove Lagoon Owners Association”.

(As an informative footnote to the above extracts from the Estate’s Constitution, it is stated that
cognisance should be taken that *Rezoning” in terms of the Overstrand Municipal Planning By-Law (2015)
means the change in zoning in relation to a particular land unit or units or portion of a land unit in terms
of Planning Law).

The following is derived from the information provided above:

« Theamendment of the Constitution requires 75% support of the members of the Association.
» The Benguela Cove Lagoon Owner Association, with a special resolution, has the mandate in
terms of the common property to:

o Allow building, improvement or enhancement etc other than that shown on the original
approved layout plan. The latter is interpreted to also include the SDP.

o The Urban and Architectural Review Control Committee (UARCC), as appointed by the
Trustee Committee, has the mandate to allow the approval of building plans of any
structure, including improvements and alterations to structures, and to vary the
design or facades.
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In consideration of the aforementioned, it can be arqued that a change in land-use that requires a
departure and consequent amendment of the (approved) SDP, should be subjected to the permission
of the Members of the Benguela Cove Lagoon Owners Association and by passing a special resolution
with the effect thereto.

5. A is_of the thii lication (currently subject for Public col and the
a ed c 20

The impact of the legalisation of the water play park, wooden deck area and seating area (i.e. the
existing non-approved structures) are to be analysed / measured against the existing approved rights
of the property. The table below provides information on such analyses:

A departure for a water
Use for Tourism Business | play park, large wooden consistent with the zoning
and house of worship | deck and seating area requirements of the Tourism
definition. The impact of these
additional uses is considered low.
Consent None na. No application is made for any
consent uses.
Floor Factor 0.75=4,0361ha No additional covered floor | The proposed structures do not add
area to the floor factor, coverage or
Coverage 50% = 2,6907ha No additional coverage height and is thus consistent
Height Bm or 2 storeys, On ground level, deck lower
provided for the than 8m
winery 14m.
Street 10m +26m Consistent, apart from that the
:8. Side 10m proposed structures do not frigger
@ building line encroachments they are
i more than 10m away from any street
a3 and side boundary
Parking 1 parking bay per No additional parking The proposed uses do not require any
25m?of total floor | provided parking and is thus consistent with
space and in the Required: = 217 the parking requirement.
case of aPlace of Provided = 309
Worship, 1 parking The cbove figure is
bay per 5 seats applicable as the marquees
tent and outside market
area was not supported

With reference to the above, and given that the existing zoning of the subject property entails
Special Zone SZ-2 with a Primary use for Tourism business and House of Worship, cognisance should
be taken that the definition of tourism use in this application differs with that of the Overstrand
Municipal Planning By-Law, 2015,
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The definition for Tourism business, relevant to the application site on Portion 229 of the Farm 575
Afdaks Rivier, reads: *Tourism business means the utilisation of a site and/or the buildings on the
site for business activities such as deemed by council as important to encourage the tourism trade
and includes restaurants, guesthouses, guest rooms, wineries, souvenier shops, tourist information
centres, antique shops, arts and craft shops, art galleries, interior decorators, travel bureaus and

conference facilities.

The definition for “tourist facilities" in terms of the Overstrand Municipal Planning By-Law, 2015
“means amenities for tourists or visitors such as lecture rooms, restaurants, picnic areas, gift shops,
cafés, restrooms, recreational facilities, animal parks (domestic or otherwise), but does not include

a hotel or overnight facilities"

6. Conclusive Summary

The impact of the existing non-approved structures on the existing commercial development at
Benguela Cove Estate is, from a tourism perspective, generally considered to be aligned with the
Town Planning Criteria that is relevant to the property.

The comments provided in the table below are, however, provided in response to the request of the
BCEHOA as denoted under section 2 of this document:

Do the two notices address different
applications for the amendment of the
SDP of the Commercial Land area, and
are such applications perhaps running in
parallel 2

n
parallel,

The first notice related to a SDP amendment and departures
for a (1) place of entertainment and (2) a market. These
facilities were proposed to be acc dated in the existing
restaurant, a section of a wine cellar as well as a marquees
tent.

According to the Municipality the place of entertainment and
market were restricted to only the courtyard area and the
inside of existing buildings, all as per the Municipal approval
that occurred in part during March 2019,

The second notice refers to a departure application to
accommodate a (1) water play park, (2) large wooden deck
and (3) seating area.
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What are the physical and legal
differences between the proposed new
SDP and the one originally approved ?

The original approved SDP made provision for the Winery,
Farm Stall, Chapel and Conference facility and, as mentioned
here-above, the two new SDPs make provision for the
following:

Notice dated 2017
(1) place of entertainment and (2) a market

Notice dated 2019
(1) water play park, (2) large wooden deck and (3) seating
area.

Does the proposed amendment of the
SDP of the Commercial Land area
conform to the Guidelines and Theme of
the Estate as a whole?

It is considered that the SDP for the commercial land is
consistent with the zoning of the relevant portion.

In the Constitution the Commercial component is
acknowledged (Par 31) which has a zoning for "Special Zone
SZ - 2" for Tourism Business and house of worship.

The uses, subject to the application is considered consistent
with the zoning. Therefore the proposed amendment of the
SDP to include the water play park, large wooden deck and
seating area is not considered a material change.

The merits upon which an objection(s)
can be lodged against the application(s)
to amend the SDP of the Commercial
Land area.

The changes proposed are not considered material and is also
considered to be aligned with the current zoning.

Thus in terms of the proposed land-uses, it is not deemed
valid that reasons for objection can be lodged.

From a technical point of view it is mentioned that the
property description of the land on the notice is incorrectly
referring o Portion 229 of the farm no 575, Benguela Cove,
Hermanus. The correct description is Portion 229 of the
farm no 575, Afdaks Rivier,

From experience it is known that the local authority would
argue that, although the description is incorrect, the general
understanding read together with the report, will not be
material in nature and as such the matter would be
dismissed.
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From a town planning point of view: If the Benguela Cove

2"‘; the proposed amendment ::fl the | | agoon Owner Assaciation and the Architectural Review

t::msan:f dtehTHCf::ﬁ *;:’e;:::ss; P eﬂ:: Control Committee have provided their written approval in

Benguela Cove Estate respect of the proposed amendment of the SDP, then it
would be considered permissible.

This opinion is motivated as follows:

Clause 4.6.2 reads: No improvements, alterations, restructuring,
repairs or any building work of any nature shall be affected to
the property, nor shall the access to the property be altered,
without the prior written approval of the Association.”

"Association” in the above clause (as per definition) means the
Benguela Cove Lagoon Owner Association, which is the body that
is mandated to represent all individual home owners within the
Estate, and which is compelled to execute the requirements of
the Constitution to the satisfaction of the individual home
owners.

Clause 32.1 reads: ... In compliance with paragraph 4.6.2 above
o owner of any erf shall be entitled to build on his erf or
effect any improvement thereto or erect any structure thereon
without the prior written approval of the Urban and
Architectural Review Control Committee, hereinafter referred
to as UARCC, as hereafter set out.”

From clauses 4.6.2 and 32.1 it is evident that no material
changes to any building, structure or part of the existing
development may take place without the involvement and
consent of the Association, which includes the Architectural
Review Committee.

Clause 31.1 reads: "..the Commercial Component, being Erf 229,
comprises of with the Winery, Restaurant, Farm Stall, the
Chapel, Conference facilities being zoned as Commercial."

Clause 31.1 lists the extent of the facilities of the Commercial
Land area, and it is deemed appropriate in terms of Clauses
4.6.2 and 32.1 that the consent of the Association have to be
obtained to alter or expand the listed facilities. Furthermore,
following such consent, the Association should be mandated
through a Special Resolution, as warranted by Clause 20.7, to
amend clause 31.1. so that it reflects a complete listing of the
facilities of the Commercial Land area.
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The development proposal as reflected in the amendment of the Site Development Plan (SDP) as
described in this document, can be seen as an enhancement of the commercial development side of
the Benguela Cove Estate, and it is not likely to affect the character of the non-commercial side of
the Estate (Refer the scale and limited extent of the proposal for the (1) water play park, (2) large
wooden deck and (3) seating area).

Notwithstanding the aforesaid, it is recommended that the BCEHOA should ensure that the
necessary protocols are followed to ensure compliance with the clauses of the Constitution that
pertain to consents for alterations and/or further development.

In the light of the above it is recommended that the Overstrand Municipality reject the application
until the said protocols are followed.

Andre Wichahn Pr Pln A/927/1996
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12 July 2019

Town Planning Division

Overstrand Municipality Method of delivering this document:
P.0O. Box 20 Transmission via e-mail facilities to
Hermanus loretta@overstrand.gov.za

7200

Attention: Mr Henk Olivier
Dear Sir,

229
PORTION 2 OF THE FARM 575, AFDAKSRIVIER, OVERSTRAND MUNICIPAL AREA: APPLICATION FOR THE
AMENDMENT OF THE SITE DEVELOPMENT PLAN — WRAP ON BEHALF OF BENGUELA COVE INVESTMENTS
(PTY)LTD

Reference is made to the above matter and the notice received from your office.
Iam a homeowner in the Benguela Cove Estate and herewith state my objection.
o8 Noise Pollution & Light Pollution

I am not opposed to the enhancement of the commercial development side of the Benguela Cove
Estate, however | object to any noise pollution and light pollution. We purchased this property for
the peaceful and tranquil ambiance that the estate offers and to be utilised as a family home where
we spend weekends and holidays to relax and recharge. It would be extremely unfortunate if we had
to endure noisy weekends on a permanent basis with bright spotlights at night.

Any live entertainment and events should be limited to inside the building only as even the marquee
will not contain the noise emanating from such events.

I trust the above is clear and that the Municipality would value and take these points into consideration.

V. =4

Cormack Sean McCarthy

Trustee: Iris McCarthy Family Trust
House 179, Benguela Cove

Mobile: 084 353 2888

Email: sean@sujean.co.za

/’{P 15 JuL 200
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12th July, 2019

att. Mr Henk Oliver (M O Wiar
16 Paterson Street FILE N V\'\,\ - = |I

Benyuel
Hermanus, 7200 SCAN MO

Dear Mr Olivier,

Ref.: Portion 229 of Farm 575, Afdaksrivier
Proposed Amendment of Approval Site Development Plan - WRAP on behalf of Benguela Cove
Investments (PTY) Ltd.

We refer to the above matter and the notice received from your office. The following is placed on
record formally.

We are owners of plot and house 182 at Benguela Cove and writing to you to comment and object
to the “Proposed amendment of approved site development plan ” of portion 229 of farm no 575,
Afdaksrivier.

Reasons and Comments for our objection:

1. Non-compliance with the C itution of Benguela Cove Estate HOA.
The Estate and its Home Owners Association is governed by a formal Constitution, which
requires from the members of the Association to follow specific procedures concerning
particular matters. In the instance of the application to amend the Site Development Plan of
Portion 229, BCl should have approached the Association as well as the Urban
and Architectural Review Contral Committee to obtain consent for the matter(s) in question,
BIC failed tot do so.
In this regard we also refer to the attached report by Interactive Town & Regional Planning
dated 10th July, 2019.

2. Engeineering
We attach the report of DECA Consulting which is self-explanatory.

3. Construction an use of not approved structures.

Postbox 28
Kleinmond 7195
Telephone: 072 474 1 874

1|Page

15 JUL 2019
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The applicant has already build the structures and does offer it for public use. We are
therefore of the opinion that this use of non-approved structures (amenities) should be
discontinued formally until such time as the relevant authorities have approved the
amendment and relevant plans.

Noise pollution

As home owners close to the portion 229 we have already experienced noise disturbance
from the Golf Course (Put-Put). The applicant has outside speakers installed within the Golf
Court (Put-Put) were loud music and sound effects are played which are a very disturbance
depending of the wind direction.

Furthermore the applicant does not adhere to the restrictions defined in the approval of
the Municipality of April 2019. He has still organised open air concerts and music events
playing extremely amplified music (for instance 05-04.2019 and 09-04-2019) until long after
midnight.

Light pollution
The applicant has installed floodlights in and around the Golf Course (Put-Put) which
distracts wildlife such as bats and night birds during the night.

Change of character of Benguela:

When we purchased our property at Benguela Cove we gave consideration to the site
development plan and the approved activities. Qur purchase was based on this. The
proposed amendment will again be a step in the direction to fundamentally change the
character of the estate.

From our prospective we find it very disturbing that there are people like the owner of BC| doing
whatever they want, ignoring rules without any consequences and punishment. As rates and
taxpayers we expect and request to be protected against those attitudes.

Yours faithfully

Volkhard & llse Buchholz
Registered owner of 575/182 Benguela Cove

Enclose:
Report Interactive Town&Regional Planning
Report DECA Consulting

Postbox 28
Kleinmond 7195
Telephone: 072 474 1 874

2|Page
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Our Contact Person: Mr E Schoeman
Your Contact Person: Mr M Diessner
Our Ref: Letters/Benguela Cove Estate/015 11 July 2019

The Trustees

Home Owners Association
Benguela Cove Estate

R43 Main Road

Overstrand Municipal District
Western Cape

Attention: Mr Martin Diessner

Dear Sir,

BENGUELA COVE ESTATE HOME OWNERS ASSOCIATION: PROPOSED AMENDMENT
OF THE EXISTING SITE DEVELOPMENT PLAN OF PORTION 229 OF THE FARM 575,
AFDAKSRIVIER

The above matter has reference.

We have sludied the documentation that you provided on 18 June 2019, and the report by
Interactive Town & Regional Planning dated 11 July 2019. The documentation provided on 18
June 2019 comprises a nolice by the Overstrand Municipality in respect of the proposed
amendment of the existing Site Development Plan of Portion 229 of the Farm 575,
Afdaksrivier, which is also referred to as the commercial property at Benguela Cove Estate.
The report by Interactive Town & Regional Planning entails an assessment and evaluation of
the information that pertain to the said Municipal notice and the proposed amendment of the
Site Development Plan. Copies of the Municipal notice and Interactive report are attached
hereto for ease of reference.

The amendment of the existing Site Development Plan of the commercial property at
Benguela Cove Estate, in essence, proposes (a) the legalization of facilities that were
constructed without formal Municipal approval, and (b) the addition of new facilities that are
still to be constructed.

We have with the aforesaid in mind conducted an assessment of the existing documentation
that addresses the bulk and internal engineering services of Benguela Cove Estate, and
concluded that the following documents would have to be updated/amended to reflect the
status quo of the proposed amendments to the Site Development Plan:

CONSULTING SERVICES VA ENGINEERNG | TRAFFIC ENGINEERING | TRANGF QAT ENGINGERING § PROJECT MANAGEMENT
) ' e NGELRRE WTECH NG REG 20039800470
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(i) Services report concerning Benguela Cove Estate and the Site Development
Plan for Ptn 2 of Farm 575, Afdaksrivier — DECA Consulting, 08 June 2016.

(ii) Calculation of Development Contribution levies — DECA Consulting, 2017,
(i) Services Agreement between the Overstrand Municipality and Benguela Cove
Investments (Pty) Ltd — DECA Consulting, 2017.

The extent of the facilities and amenities at Benguela Cove Estate govern the content and
context of the aforementioned documents, and it should therefore be updated/amended to
reflect the latest services requirements at Benguela Cove Estate.

Itis trusted that you will find the above in order. The undersigned and our Mr Engelbrecht hold
themselves available should you and/or other entities wish to discuss any matler(s) that are
addressed herein, in further detail.

Yours faithfully,
DECA Consulting

é—j( \.L.&.ﬁ\/»: J
__
Pieter Engelbrecht Pr Tech Eng

Appendices: - Report by Interactive Town & Regional Planning dated 11 July 2019,
- Annexures A & B - Notices by Overstrand Municipality.
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InterActive Town & Regional Planning
PO Box 980

Hermanus

7200

Reference: Portion 229 of Farm Afdaks Rivier 575

Date: 11 July 2019

AMENDED SDP FOR PORTION 229 OF FARM AFDAKS RIVIER 575 CALEDON: EVALUATION

AND COMMENTS/ PROPOSAL

1. Introduction

InterActive Town and Regional Planning was appointed by the Benguela Cove Estate Home Owners
Association (BCEHOA) to investigate and evaluate the proposed SDP amendment for Portion 229 of
Farm Afdaks Rivier 575, Caledon and to provide « ts and proposals regarding the foreseen
impacts of certain of the existing non-approved proposed structures on Portion 229 of the Farm
Afdaksrivier 575, which is an integral part of the Benguela Cove Estate.

2. The request

This appointment originated
from a notice received by
the BCEHOA from the
Overstrand  Municipality
regarding the proposed
amendment of the Site
Development Plan of the
Commercial Land area within
the Estate. The Commercial
Land is owned by the
developer of the Benguela
Cove Estate, Benguela Cove
Investments (Pty) Ltd, who
is also a member of the
Home Owners Association.

The adjacent areal
photograph  shows  the
status  of  commercial
development (aerial
photograph dated
December 2018 obtained
from Overstrand 6GIS
Viewer):
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Resulting from the aforementioned notice, the BCEHOA requested a professional opinion regarding
the following:

a. Do the two notices address different applications for the amendment of the SDP of the
Commercial Land area, and are such applications perhaps running in parallel ?

b. What are the physical and legal differences between the proposed new SDP and the one
that was originally approved ?

c. Does the proposed amendment of the SDP of the Commercial Land area conform to the
Guidelines and Theme of the Estate as a whole ?

d. The merits upon which an objection(s) can be lodged against the application(s) to amend the
SDP of the Commercial Land area,

e. Are the proposed amendment of the SDP and departures permissible in terms of the
Constitution of the Benguela Cove Estate ?

3. Badl ind - history of applications a ents lodged
a. Township Establishment 2004 (the original application)

The first subdivision and rezoning approval of Benguela Cove Estate formed part of the
township establishment which was approved in 2004 in terms of the Land Use Planning
Ordinance, 1985 (Ord, 15 of 1985). This approval was subject to the conditions of the:

* Department of Economic Development, Environmental Affairs & Tourism (refer ROD),
» Department of Agriculture (refer consent to subdivide),
* Provincial Roads Department (refer requirements for access).

In addition to the conditions set by the above entities, a services agreement with the
Overstrand Municipality, requirements relating to use of water from the Fisherhaven dam
for irrigation purposes, sewerage arrangement from the Hawston treatment works and an
agreement with the Department of Water Affairs & Forestry (DWAF), were included as
conditions of approval.

The following zonings / land-uses, number of erven, areas and percentages of the subject
areas were approved in the original application:

Residential Zone V 1 2.6 1.2
Special Zone 1 5.38 2.6
Open Space Zone 11 9 13.26 6.3
Open Space Zone III 8 61.96 295
| Agricultural Zone T 2 89.93 428
Transport Zone I (Private Road) 1 5.90 2.8
Transport Zone IT 1 248 12
Total 147 210.22 100
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The layout of the original township establishment and its zonings and land-use, supported by a
cadastral plan, are shown below:

The erf under discussion is Erf
126 as shown on the layout plan,
but registered per the Surveyor
General Plan as Portion 229 of
Farm 575 Afdaks Rivier.

v foad|

According to the Overstrand
Planning Department, a SDP of the
development was only compiled
some years later.

b. Amendment of the Site Development Plan and Departures for a “market” and “a place
of entertainment” - 2018 (the second application- Refer to Annexure A)

Following the approval of the original application, a second application was submitted during
November 2017 for the amendment of the Site Development Plan, with a departure to allow
for "a market" and "a place of entertainment” as part of the existing restaurant, a section
of a wine cellar as well as a marquees tent.

The second application was advertised for public comment during March 2018, with a date
of closure for comments on 6 April 2018. According to the Overstrand Planning Department,
the second application was approved in part more than a year later on 19 March 2019,

The Overstrand Planning Department confirmed that, as part of the resolutions for
approval, the place of entertainment was restricted (mitigated) to include operations of the
“place of entertainment” and "market” on the inside of building and the courtyard areas only.
This implies the that the areas proposed for "place of entertainment” and *market" outside
the existing buildings and the courtyard, including the marquees tent, were not supported.

The location of the proposed "place of entertainment’ and "market” area, which were not
supported because it was located outside the perimeter of the existing building and
courtyard areas, is indicated in the following plan:
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. Amendment of the Site Development Plan to accommodate a water play park, wooden

deck area and seating area- 2019 (the third application- Refer to Annexure B)

An application for an amendment of the site development plan to accommodate a water
orientated play park, wooden deck area and seating area (enhancing the existing mini-golf
course & splash pool area) was submitted in March 2019. The purpose of this application is
to legalise these as-built features and uses on the property. This application, as at the date
of this report, is open for public comments until 12 July 2019.

Plan 3: S0P
Porflon 229 of Farm Aflitaks
Rivier §75 Caledon

Existing non-approved =
structures ramely water

ploy perk, large dack ares
and seating area
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4. Internal Land-Use Management instruments of the Benguela Cove Estate

The character of the Benguela Cove Estate is generally made up of the rights of the individual home
owners, the intended architecture and the local environmental aspects, and these dynamics are
predominantly managed and protected by means of the following legal documents:

i The Urban & Architectural Design Controls, March 2018, and
i, The Benguela Cove Home Owners' Association Constitution, updated 2018,

In the correspondence received from BCEHOA it was pointed out that the Estate's Constitution
addresses matters concerning the sub-division and /or rezoning of land units within the Estate, and the
following conditions in the Constitution are thus in question:

Heading- "20, VOTING"

+ 20.7 Notwithstanding anything contained in this constitution, any resolution or the amendment
of a resolution

» 20.7.1 which would have the effect of amending or repealing any part of this constitution, or

*  20.7.2 which would have the effect of amending or repealing paragraph 31 of this constitution
which paragraph precludes subdivision or rezoning of the erven or the erection of more than one
dwelling per erf, or

¢ 20.7.3 which would have the effect of amending or repealing paragraph 32 and 33 dealing with
the Urban and Architectural Review Controls Manual the Architectural Controls, shall require a
75% (three quarters) majority of all Members entitled to vote before the resolution may be
passed, which shall be known as a special resolution,

and

adina- "30, DEA (4 N PROPERTY"

* 30.1 Neither the whole nor any portion of the common property shall be:

o 3023 subjected fo any rights, whether registered in the Deeds registry or not, of use,
occupation or servitude, save those enjoyed by the Members of the Association in terms
hereof, or which allow for agricultural activities to be conducted similar in nature to the
Agricultural Enterprise; or

© 30.2.4 built upon, improved or enhanced in value by the construction of buildings,
erection of facilities or amenities, other than as contained in this constitution and in the
approved layout plan, without the sanction of a special resolution of the Members of the

Association.
and
Heading- "31. NO SUBDIVISTON OR REZONING AND NOT MORE THAN ONE DWELLING"

« 311 No Member shall be entitled to subdivide or rezone his erf, it being noted that that Erf
228 has been zoned as the Hotel and Related Facilities Development, together with the
Agricultural Enterprise, which shall enjoy a separate zoning status commensurate with its
function as main farm complex for the cultivation, harvesting, processing and marketing of the
produce of the agricultural property, together which the Commercial Component, being Erf 229,
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comprises of with the Winery, Restaurant, Farm Stall, the Chapel, Conference facilities being
zoned as Commercial.

and

Heading- *32, BUILDING STANDARD RULES AND AESTHETIC APPROVAL"

o 3211t isrecorded that the Trustee Committee has appointed the Benguela Cove Urban
and Architectural Design Review Committee which comprises of Ellis Associates
Architects and two Members appointed by the Developer. In compliance with paragraph
4.6.2 above no owner or any erf shall be entitled to build on his erf or effect any
improvements thereto or erect any structures thereon without the prior approval of the
Urban and Architectural Review Control Committee, hereinafter referred to as
VARCC.."

o 32.2 No owner of any erf shall be entitled to alter any construction thereon or alter or
vary the design or fagade of his building, dwelling or improvements so constructed,
without written approval of the said UARCC.”

Paragraph 4.6.2 as referred to in the above reads as follows:

Heading - * R. {1

¢ 4.6 No Member shall be entitled to transfer an erf, unless a duly authorised representative of
the Trustee Committee or the relevant party to which such function has been delegated has in
writing consented to the transfer, and the following conditions of title are imposed, namely:
o "4.6.2 No improvements, alterations, restructuring, repairs or any building work of any
nature shall be affected to the property, nor shall the access to the property be
altered, without the prior written approval of the Association.”

The "Association” means, as per the definition, the “Benguela Cove Lagoon Owners Association”.

(As an informative footnote to the above extracts from the Estate's Constitution, it is stated that
cognisance should be taken that *Rezoning” in terms of the Overstrand Municipal Planning By-Low (2015)
means the change in zoning in relation to a particular land unit or units or portion of a land unit in terms
of Planning Law).

The following is derived from the information provided above:

» Theamendment of the Constitution requires 75% support of the members of the Association.
» The Benguela Cove Lagoon Owner Association, with a special resolution, has the mandate in
terms of the common property to:

o Allow building, improvement or enhancement etc other than that shown on the original
approved layout plan. The latter is interpreted to also include the SDP.

o The Urban and Architectural Review Control Committee (UARCC), as appointed by the
Trustee Committee, has the mandate to allow the approval of building plans of any
structure, including improvements and alterations to structures, and to vary the
design or facades.
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In consideration of the aforementioned, it can be argued that a change in land-use that requires a
departure and consequent amendment of the (approved) SDP, should be subjected to the permission
of the Members of the Benguela Cove Lagoon Owners Association and by passing a special resolution
with the effect thereto.

5. Analysis of the third application (¢ blic _comme| a

anticipated impact thereof

The impact of the legalisation of the water play park, wooden deck area and seating area (i.e. the
existing non-approved structures) are to be analysed / measured against the existing approved rights

of the property. The table below provides information on such analyses:

P ‘ m | The 2 ¢ 3
Zoning- Primary Special Zone SZ-2 | A departure for a water All these uses are considered to be
Use for Tourism Business | play park, large wooden consistent with the zoning
and house of worship | deck and seating area requirements of the Tourism
definition. The impact of these
additional uses is considered low.
Consent None na No application is made for any
consent uses,
Floor Factor 0.75 = 40361ha No additional covered floor | The propesed structures do not add
area to the floor factor, coverage or
Coverage 50% = 2,6907ha No additional coverage height and is thus consistent
Height 8m or 2 storeys, On ground level, deck lower
provided for the than 8m
winery 14m.
Street 10m +26m Consistent, apart from that the
§ Side 10m proposed structures do not trigger
2 building line encroachments they are
= more than 10m away from any street
@ and side boundary
Parking 1 parking bay per No additional parking The proposed uses do not require any
25m*of total floor | provided parking and is thus consistent with
space and in the Required: = 217 the parking requirement.
case of a Place of Provided = 309
Worship, 1 parking The above figure is
bay per 5 seats applicable as the marquees
tent and outside market
area was not supported

With reference to the above, and given that the existing zoning of the subject property entails
Special Zone SZ-2 with a Primary use for Tourism business and House of Worship, cognisance should
be taken that the definition of tourism use in this application differs with that of the Overstrand
Municipal Planning By-Law, 2015.
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The definition for Tourism business, relevant to the application site on Portion 229 of the Farm 575
Afdaks Rivier, reads: “Tourism business means the utilisation of a site and/or the buildings on the
site for business activities such as deemed by council as important to encourage the tourism trade
and includes restaurants, guesthouses, guest rooms, wineries, souvenier shops, tourist information
centres, antique shops, arts and craft shops, art galleries, interior decorators, travel bureaus and

conference facilities.

The definition for "tourist facilities” in terms of the Overstrand Municipal Planning By-Law, 2015
“means amenities for tourists or visitors such as lecture rooms, restaurants, picnic areas, gift shops,
cafés, restrooms, recreational facilities, animal parks (domestic or otherwise), but does not include

a hotel or overnight facilities”

6. Conclusive Summary

The impact of the existing non-approved structures on the existing commercial development at
Benguela Cove Estate is, from a tourism perspective, generally considered to be aligned with the
Town Planning Criteria that is relevant to the property.

The comments provided in the table below are, however, provided in response to the request of the
BCEHOA as denoted under section 2 of this document:

Do the two notices address different
applications for the amendment of the
SDP of the Commercial Land area, and
are such applications perhaps running in
parallel ?

LT [,

The notices are different applications and were m' in
parallel.

The first notice related to a SDP amendment and departures
for a (1) place of entertainment and (2) a market. These
facilities were proposed to be accommodated in the existing
restaurant, a section of a wine cellar as well as a marquees
tent.

According to the Municipality the place of entertainment and
market were restricted to only the courtyard area and the
inside of existing buildings, all as per the Municipal approval
that occurred in part during March 2019,

The second notice refers to a departure application to
accommodate a (1) water play park, (2) large wooden deck
and (3) seating area.
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What are the physical and legal
dif ferences between the proposed new
SDP and the one originally approved ?

The original approved SDP made provision for the Winery,
Farm Stall, Chapel and Conference facility and, as mentioned
here-above, the two new SDPs make provision for the
following:

Notice dated 2017
(1) place of entertainment and (2) a market

Notice dated 2019
(1) water play park, (2) large wooden deck and (3) seating
area.

Does the proposed amendment of the
SDP of the Commercial Land area
conform to the Guidelines and Theme of
the Estate as a whole?

It is considered that the SDP for the commercial land is
consistent with the zoning of the relevant portion,

In the Constitution the Commercial component is
acknowledged (Par 31) which has a zoning for "Special Zone
SZ - 2" for Tourism Business and house of worship.

The uses, subject to the application is considered consistent
with the zoning. Therefore the proposed amendment of the
SDP to include the water play park, large wooden deck and
seating area is not considered a material change.

| The merits upon which an objection(s)
can be lodged against the application(s)
to amend the SDP of the Commercial
Land area.

The changes proposed are not considered material and is also
considered to be aligned with the current zoning,

Thus in terms of the proposed land-uses, it is not deemed
valid that reasons for objection can be lodged.

From a technical point of view it is mentioned that the
property description of the land on the notice is incorrectly
referring to Portion 229 of the farm no 575, Benguela Cove,
Hermanus. The correct description is Portion 229 of the
farm no 575, Afdaks Rivier,

From experience it is known that the local authority would
argue that, although the description is incorrect, the general
understanding read together with the report, will not be
material in nature and as such the matter would be
dismissed.
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From a fown planning point of view: If the Benguela Cove
2["; th:dpr:posed amendment _°'; the | | agoon Owner Association and the Architectural Review
9 eptines . pevl'rmssub € " | Control Committee have provided their written approval in
terms of the Constitution of the :
Benguela Cove Estate ? respect of the proposed amendment of the SDP, then it
would be considered permissible.

This opinion is motivated as follows:

Clause 4.6.2 reads: No improvements, alterations, restructuring,
repairs or any building work of any nature shall be affected to
the property, nor shall the access to the property be altered,
without the prior written approval of the Association.”

"Association” in the above clause (as per definition) means the
Benguela Cove Lagoon Owner Association, which is the body that
is mandated to represent all individual home owners within the
Estate, and which is compelled to execute the requirements of
the Constitution to the satisfaction of the individual home
owners.

Clause 32.1 reads: "..... In compliance with paragraph 4.6.2 above
no owner of any erf shall be entitled to build on his erf or
effect any improvement thereto or erect any structure thereon
without the prior written approval of the Urban and
Architectural Review Control Committee, hereinafter referred
to as UARCC, as hereafter set out.”

From clauses 4.6.2 and 32.1 it is evident that no material
changes to any building, structure or part of the existing
development may take place without the involvement and
consent of the Association, which includes the Architectural
Review Committee.

Clause 31.1 reads: "..the Commercial Component, being Erf 229,
comprises of with the Winery, Restaurant, Farm Stall, the
Chapel, Conference facilities being zoned as Commercial."

Clause 31.1 lists the extent of the facilities of the Commercial
Land area, and it is deemed appropriate in terms of Clauses
4.6.2 and 321 that the consent of the Association have to be
obtained to alter or expand the listed facilities. Furthermare,
following such t, the Association should be mandated
through a Special Resolution, as warranted by Clause 20.7, to
amend clause 31.1. so that it reflects a complete listing of the
facilities of the Commercial Land area.
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The development proposal as reflected in the amendment of the Site Development Plan (SDP) as
described in this document, can be seen as an enhancement of the c cial development side of
the Benguela Cove Estate, and it is not likely to affect the character of the non-commercial side of
the Estate (Refer the scale and limited extent of the proposal for the (1) water play park, (2) large
wooden deck and (3) seating area).

Notwithstanding the aforesaid, it is recommended that the BCEHOA should ensure that the
necessary protocols are followed to ensure compliance with the clauses of the Constitution that
pertain to consents for alterations and/or further development.

In the light of the above it is recommended that the Overstrand Municipality reject the application
until the said protocols are followed.

Andre Wiehahn Pr PIn A/927/1996
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Laoretta Gillion - PORTION 2; FARM 575, AFDAKSRIVIER, OVERSTRA®
MUNICIPAL AREA: APPLICATION FOR THE AMENDMENT OF &

INVESTMENTS (PTY) LTD ("BCI")

From:  Siobain Prew <siobainprew@yahoo.co.uk>

To: Loretta Gillion <Ipage(@overstrand.gov.za>, Henk Olivier <holivier@overst..,

Date: 12/07/2019 01:17 PM

Subject: PORTION 2, FARM 575, AFDAKSRIVIER, OVERSTRAND MUNICIPAL
AREA: APPLICATION FOR THE AMENDMENT OF THE SITE
DEVELOPMENT PLAN - WRAP ON BEHALF OF BENGUELA COVE
INVESTMENTS (PTY) LTD ("BCI")

Ce: Mike Prew <manofproperty@gmail.com>

Dear Madam/Sir
We wouid iike to object to the above on the following grounds:
1. We are very concerned about the water usage for a water park in the drought affected Westarn Cape.

2. BCl do not appear to have received approval by the Urban Archil Raview i as set out in the Homeownars
Constitution which requires a special lution in order 1o app addit ns.

3. We are not awara that they have submitted a building plan?
Yours faithfully

Michael and Siobain Prew
176 Benguela Cove

FLEND: Vi g /e
[ R

SCAN NO:
L i

COLLABORATOR 40: | DO 20 39

15 JuL 708

file:///C:/Users/loretta/AppData/Local/T: emp/XPgrpwise/5D288884 HermanusMunpos... 2019/07/15
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ARk
Q_,\‘\ 0 (\M&f)

Re: Py 224]515

From: "John E Chopamba" <emmanuel.chopamba@btinternet.com>

To: <loretta@overstrand.gov.za>

cc: "Rochelle Chopamba™ <rochelle.chopamba@btinternet.com>

Date: 12/07/2019 02:01 PM

Subject: Application for amendment of SDP Commercial Complex - Objection

Att: Town Planner,

We are residents at Benguela Cove Estate and owners of ERF#175, We would
like to as register as interested and affected parties and would like to
place on record our objection to the above referenced application for
amendment of SDP Commercial Complex.

Kind regards,

Rochelle & John Chopamba
ERF#175 Benguela Cove Estate,

ELENO: © Y —= .8 ! mr}‘

STAN NO:

i
COLLABORATOR NG 3020 35"

15 JuL 2009
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ATTORNEYS & CONVEYANCERS

9 Yellowwood Street, Arabella @ +27(0) 282849398 h
& Unit 20, Kleinviei Building, Kleinmond +27 (0) 28 2714535 w

& 0862189106
£< P O Box 896 o % 0847001064
KLEINMOND 7195 & info@annelivanzyllaw.co.za
QOur Ref. VZ/hf 12 July 2019

Your ref. Mr Henk Olivier

Town Planning
Overstrand Municipality

by email to loretta@overstrand.gov.za

Dear Sir

OBJECTION AGAINST THE APPROVAL SOUGHT BY BENGUELA COVE
INVESTMENTS (PTY) LTD FOR AN AMENDMENT OF I'HE SITE
DEVELOPMENT PLAN IN RESPECT OF PORTION 229 OF FARM AFDAKS

RIVER NO 575 (KNOWN AS THE COMMERCIAL PROPERTY AT BENGUELA
COVE ESTATE)

We act upon instruction by our client, the directors of KARL & SARAH PROPERTIES
(PTY) LTD, the registered owner of Portion 240 of Farm 575 and herewith submit, on
our client's behalf, an objection against the application brought by WRAP on behalf on
the Developer's Company, namely Benguela Cove Investments (Pty) Ltd.

No consent was obtained from the Benguela Cove Home Owners Association for the
facilities already constructed on the commercial property, and neither were those
facilities formally approved by the Municipality. Regarding the application in question,
the Developer has once again failed to engage with the Home Owners.

Our client’s submission is therefore that the approval sought be denied and the Developer
be advised to comply with the stipulations of the Constitution of the Benguela Cove
Home Owners Association.

Yours truly
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" ocessing And Change In Site Development Plan - Portion ﬂ(/
eF, Overstrand Municipal Area

Trom: nico buchholz <nicobuchholz@hotmail.com>

To: "loretta@overstrand.gov.za" <loretta@overstrand.gov.zg

Date: 12/07/2019 10:58 AM

Subject: Objection To Processing And Change In Site Development Plan =
The farm 575, Afdaksrivier, Overstrand Municipal Area

Attachments: 02 Interactive-report-dated-11-July-2019.pdf; 04 DECA-report-dated-11 -July-
2019.pdf

PORTION 2 OF THE FARM 575, AFDAKSRIVIER, OVERSTRAND MUNICIPAL AREA:
APPLICATION FOR THE AMENDMENT OF THE SITE DEVELOPMENT PLAN — WRAP ON BEHALF

OF BENGUELA COVE INVESTMENTS (PTY) LTD

Dear Loretta,

Reference is made to the above matter and the notice received from your office in the same
regard, and the following is placed on record formally.

I am the owner of Plot 130, Benguela Cove and | am writing to you to object to the processing
and approval of the Application for the Amendment of the Site Development Plan of Portion
229 of the Farm 575, Afdaksrivier.

The objection is based on the following:

1. Non-compliance with the Constitution of Benguela Cove Estate

Benguela Cove Investments (Pty) Ltd (hereinafter referred to as BCl) is the developer of the
Benguela Cove Estate and the The Estate and its Home Owners Association is governed by a
formal Constitution, which requires from the members of the Association to follow specific
procedures concerning particular matters. In the instance of the application to amend the
Site Development Plan of Portion 229, BCI should have approached the Association as well as
the Urban and Architectural Review Control Committee to obtain consent for the matter(s)
in question, but BIC did not do so.

The clauses of the Constitution that require from BCI to obtain the various consents are,
amongst other information, outlined in the attached report by Interactive Town & Regional
Planning dated 10 July 2019.

2. Engineering Services
The attached report by DECA Consulting is self-explanatory insofar as the
updating/amendment of certain engineering services

3. Use of Existing Facilities in the absence of Approved Building Plans

Based on the information that is contained in the attached report by Interactive Town &
Regional Planning, it is the Association’s understanding that building plans for the water play
park, wooden deck and other amenities have as yet not been approved by the Municipality.
The latter implies that Occupancy Certificates for these amenities could as yet not been

15 JuL 2019
file:///C:/Users/loretta/AppData/Local/Temp/X Pgrpwise/5D2867DF HermanusMunpo...  2019/07/15
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issued, which means that the Public is using the amenities “at risk”.

It then stands to reason that the use of the non-approved amenities should be discontinued
formally until such time as the Municipality has approved the necessary building plans and
issued Occupancy Certificates in accordance with the relevant sections of the

Occupational Health and Safety Act.

I strongly believe that the applicant must follow due process, not only by complying with the
requirements of the Benguela Cove constitution but also with the relevant Overstrand By-laws
and the various Acts as mentioned in the attached documents.

In closing, I find it very disturbing that - according to the expert report - the applicant has
commenced with business activities on erected structures that were built without even
submitting building plans and are commercially marketed without approval of the structures

This type of attitude by the applicant is disrespectful towards the Overstrand Municipality and
any law-abiding rates & tax payers, and should not be tolerated at all.

Once the applicant complies with regards to the abnormalities pointed out in the report, then |
personally do not have any objection to them exploring their commercial activities - but it
must be within the framework of the law.

Itis trusted that the above is clear and that the Municipality would value and concede to the
merits of this objection.

With kind regards
Nico Buchholz

Owner of 575/130 Benguela Cove

Attachment:
* Report by Interactive Town & Regional Planning dated 11 July 2019
* Report by DECA Consulting dated 11 July 2019

P.S. Sorry about the yellow highlighting - software issues on my computer.

file:///C:/Users/loretta/AppData/Local/ Temp/X Pgrpwise/5D2867DFHermanusMunpo...  2019/07/15
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® ¢
® CONSULTING ENGINEERS
Our Contact Person: Mr E Schoeman
Your Contact Person: Mr M Diessner
Qur Ref: Letters/Benguela Cove Estate/015 11 July 2019

The Trustees

Home Owners Association
Benguela Cove Estate

R43 Main Road

Overstrand Municipal District
Western Cape

Attention: Mr Martin Diessner

Dear Sir,

BENGUELA COVE ESTATE HOME OWNERS ASSOCIATION: PROPOSED AMENDMENT
OF THE EXISTING SITE DEVELOPMENT PLAN OF PORTION 229 OF THE FARM 575,
AFDAKSRIVIER

The above matter has reference.

We have studied the documentation that you provided on 18 June 2019, and the report by
Interactive Town & Regional Planning dated 11 July 2019. The documentation provided on 18
June 2019 comprises a notice by the Overstrand Municipality in respect of the proposed
amendment of the existing Site Development Plan of Portion 229 of the Farm 575,
Afdaksrivier, which is also referred to as the commercial property at Benguela Cove Estate.
The report by Interactive Town & Regional Planning entails an assessment and evaluation of
the information that pertain to the said Municipal notice and the proposed amendment of the
Site Development Plan. Copies of the Municipal notice and Interactive report are attached
hereto for ease of reference.

The amendment of the existing Site Development Plan of the commercial property at
Benguela Cove Estate, in essence, proposes (a) the legalization of facilities that were
constructed without formal Municipal approval, and (b) the addition of new facilities that are
still to be constructed.

We have with the aforesaid in mind conducted an assessment of the existing documentation
that addresses the bulk and internal engineering services of Benguela Cove Estate, and
concluded that the following documents would have to be updated/amended to reflect the
status quo of the proposed amendments to the Site Development Plan:

EERING | THAFFIC ENGINEERING | TRANSPORT ENGINEERING | £ ROIECT AANAGEMENT

www.d-e-c-a.co.za
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(i) Services report concerning Benguela Cove Estate and the Site Development
Plan for Ptn 2 of Farm 575, Afdaksrivier — DECA Consulting, 08 June 2016.

(ii) Calculation of Development Contribution levies — DECA Consulting, 2017.
(i) Services Agreement between the Overstrand Municipality and Benguela Cove
Investments (Pty) Ltd — DECA Consulting, 2017.

The extent of the facilities and amenities at Benguela Cove Estate govern the content and
context of the aforementioned documents, and it should therefore be updated/amended to
reflect the latest services requirements at Benguela Cove Estate.

It is trusted that you will find the above in order. The undersigned and our Mr Engelbrecht hold
themselves available should you and/or other entities wish to discuss any matler(s) that are
addressed herein, in further detail.

Yours faithfully,
DECA Consulting

78 (N
o = <\,'/ 3

Pieter Engelbrecht Pr Tech Eng

Appendices: - Report by Interactive Town & Regional Planning dated 11 July 2019.
- Annexures A & B - Notices by Overstrand Municipality.
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InterActive Town & Regional Planning
PO Box 980

Hermanus

7200

Reference: Portion 229 of Farm Afdaks Rivier 575

Date: 11 July 2019

AMENDED SDP FOR PORTION 229 OF FARM AFDAKS RIVIER 575 CALEDON: EVALUATION

AND COMMENTS/ PROPOSAL

1. Introduction

InterActive Town and Regional Planning was appointed by the Benguela Cove Estate Home Owners
Association (BCEHOA) to investigate and evaluate the proposed SDP amendment for Portion 229 of
Farm Afdaks Rivier 575, Caledon and to provide « 1ts and proposals regarding the foreseen
impacts of certain of the existing non-approved proposed structures on Portion 229 of the Farm
Afdaksrivier 575, which is an integral part of the Benguela Cove Estate.

2. The request

This appointment originated
from a notice received by
the BCEHOA from the
Overstrand  Municipality
regarding the proposed
amendment of the Site
Development Plan of the
Commercial Land area within
the Estate. The Commercial
Land is owned by the
developer of the Benguela
Cove Estate, Benguela Cove
Investments (Pty) Ltd, who
is also a member of the
Home Owners Association.

The ad jacent areal
photograph  shows  the
status  of  commercial
development (aerial
photograph dated
December 2018 obtained
from Overstrand GIS
Viewer):
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Resulting from the aforementioned notice, the BCEHOA requested a professional opinion regarding
the following:

a. Do the two notices address different applications for the amendment of the SDP of the
. Commercial Land area, and are such applications perhaps running in parallel ?

b. What are the physical and legal differences between the proposed new SDP and the one
that was originally approved ?

c. Does the proposed amendment of the SDP of the Commercial Land area conform to the
Guidelines and Theme of the Estate as a whole ?

d. The merits upon which an objection(s) can be lodged against the application(s) to amend the
SDP of the Commercial Land area.

e, Are the proposed amendment of the SDP and departures permissible in terms of the
Constitution of the Benguela Cove Estate ?

3. Background - history of applications and amendments lodged

a. Township Establishment 2004 (the original application)

The first subdivision and rezoning approval of Benguela Cove Estate formed part of the
township establishment which was approved in 2004 in terms of the Land Use Planning
Ordinance, 1985 (Ord. 15 of 1985). This approval was subject to the conditions of the:

= Department of Economic Development, Environmental Affairs & Tourism (refer ROD),
* Department of Agriculture (refer consent to subdivide),
« Provincial Roads Department (refer requirements for access).

In addition to the conditions set by the above entities, a services agreement with the
Overstrand Municipality, requirements relating to use of water from the Fisherhaven dam
for irrigation purposes, sewerage arrangement from the Hawston treatment works and an
agreement with the Department of Water Affairs & Forestry (DWAF), were included as
conditions of approval.

The following zonings / land-uses, number of erven, areas and percentages of the subject
areas were approved in the original application:

Residential Zone V 1 2.6 1.2
Special Zone 1 5.38 26
Open Space Zone IT 9 13.26 6.3
Open Space Zone 11T 8 61.96 29.5
Agricultural Zone T 2 89.93 42.8
Transport Zone I (Private Road) 1 5.90 2.8
Transport Zone IT 1 248 1.2
Total 147 210.22 100




703

55/118

The layout of the original township establishment and its zonings and land-use, supported by a
cadastral plan, are shown below:

The erf under discussion is Erf
126 as shown on the layout plan,
but registered per the Surveyor
General Plan as Portion 229 of
Farm 575 Afdaks Rivier,

[ % 3%

' s " ) 9% .
Ayc s e T D wn |
Tt o ereicod | l ™ T |
s A oa |

DIA a 210

According to the Overstrand
Planning Department, a SDP of the
development was only compiled
some years later.

b. Amendment of the Site Development Plan and Departures for a “market” and “a place
of entertainment” - 2018 (the second application- Refer to Annexure A)

Following the approval of the original application, a second application was submitted during
November 2017 for the amendment of the Site Development Plan, with a departure to allow
for “a market" and "a place of entertainment” as part of the existing restaurant, a section
of a wine cellar as well as a marquees tent.

The second application was advertised for public comment during March 2018, with a date
of closure for comments on 6 April 2018. According to the Overstrand Planning Department,
the second application was approved in part more than a year later on 19 March 2019.

The Overstrand Planning Department confirmed that, as part of the resolutions for
approval, the place of entertainment was restricted (mitigated) to include operations of the
“place of entertainment” and “market” on the inside of building and the courtyard areas only.
This implies the that the areas proposed for "place of entertainment” and "market" outside
the existing buildings and the courtyard, including the marquees tent, were not supported.

The lacation of the proposed “place of entertainment’ and "market"” area, which were not
supported because it was located outside the perimeter of the existing building and
courtyard areas, is indicated in the following plan:
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Plon 3. 50¢
Poction 226 of ©arm Atdace
Rivier 75 Catocon

Propese aree for
the marques tent

WRAP

c. Amendment of the Site Development Plan to accommodate a water play park, wooden
deck area and seating area- 2019 (the third application- Refer to Annexure B)

An application for an amendment of the site development plan to accommodate a water
orientated play park, wooden deck area and seating area (enhancing the existing mini-golf
course & splash pool area) was submitted in March 2019, The purpose of this application is
to legalise these as-built features and uses on the property. This application, as at the date
of this report, is open for public comments until 12 July 2019.

Pan 3. S0P
Partion 228 of Farm Afdaks
Rivier 575 Caledon

play park, large deck area
and seating area
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4. Internal Land-Use Management instruments of the Benguela Cove Estate

The character of the Benguela Cove Estate is generally made up of the rights of the individual home
owners, the intended architecture and the local environmental aspects, end these dynamics are
predominantly managed and protected by means of the following legal documents:

i. The Urban & Architectural Design Controls, March 2018, and
il The Benguela Cove Home Owners' Association Constitution, updated 2018.

In the correspondence received from BCEHOA it was pointed out that the Estate's Constitution
addresses matters concerning the sub-division and /or rezoning of land units within the Estate, and the
following conditions in the Constitution are thus in question:

Heading- "20. VOTING"

+  20.7 Notwithstanding anything contained in this constitution, any resolution or the amendment
of a resolution

+ 20.7.1 which would have the effect of amending or repealing any part of this constitution, or

¢ 20.7.2 which would have the effect of amending or repealing paragraph 31 of this constitution
which paragraph precludes subdivision or rezoning of the erven or the erection of more than one
dwelling per erf, or

¢ 20.7.3 which would have the effect of amending or repealing paragraph 32 and 33 dealing with
the Urban and Architectural Review Controls Manual the Architectural Controls, shall require a
75% (three quarters) majority of all Members entitled to vote before the resolution may be
passed, which shall be known as a special resolution.

and

Heading- "30, DEALING WITH C ON PROPERTY"

« 30.1 Neither the whole nor any portion of the common property shall be:

o 30.23 subjected to any rights, whether registered in the Deeds registry or not, of use,
occupation or servitude, save those enjoyed by the Members of the Association in terms
hereof, or which allow for agricultural activities to be conducted similar in nature to the
Agricultural Enterprise; or

o 30.2.4 builf upon, improved or enhanced in value by the construction of buildings,
erection of facilities or amenities, other than as contained in this constitution and in the
approved layout plan, without the sanction of a special resolution of the Members of the

Association.
and
Heading- “31, NO SUBDIVISION OR REZONING AND NOT E THAN ON| #

¢ 311 No Member shall be entitled to subdivide or rezone his erf, it being noted that that Erf
228 has been zoned as the Hotel and Related Facilities Development, together with the
Agricultural Enterprise, which shall enjoy a separate zoning status commensurate with its
function as main farm complex for the cultivation, harvesting, processing and marketing of the
produce of the agricultural property, together which the Commercial Component, being Erf 229,




706

58/118

comprises of with the Winery, Restaurant, Farm Stall, the Chapel, Conference facilities being
zoned as Commercial.

and
Heading- *32, 1 TANDARD RULES AND AESTHETIC APPROVAL"

o 3211t is recorded that the Trustee Committee has appointed the Benguela Cove Urban
and Architectural Design Review Committee which comprises of Ellis Associates
Architects and two Members appointed by the Developer. In compliance with paragraph
4.6.2 above no owner or any erf shall be entitled to build on his erf or effect any
improvements thereto or erect any structures thereon without the prior approval of the
Urban and Architectural Review Control Committee, hereinafter referred to as
UARCC.."

o 32,2 No owner of any erf shall be entitled to alter any construction thereon or alter or
vary the design or fagade of his building, dwelling or improvements so constructed,
without written approval of the said UARCC.*

Paragraph 4.6.2 as referred to in the above reads as follows:

Heading - "4. MEMBERSHIP"

* "6 No Member shall be entitled to transfer an erf, unless a duly authorised representative of
the Trustee Committee or the relevant party to which such function has been delegated has in
writing consented to the transfer, and the following conditions of title are imposed, namely:

o "4.6.2 No improvements, alterations, restructuring, repairs or any building work of any
nature shall be affected to the property, nor shall the access to the property be
altered, without the prior written approval of the Association.”

The "Association” means, as per the definition, the "Benguela Cove Lagoon Owners Association”.

(As an informative footnote to the above extracts from the Estate’s Constitution, it is stated that
cognisance should be taken that "Rezoning” in terms of the Overstrand Municipal Planning By-Law (2015)
means the change in zoning in relation to a particular land unit or units or portion of a land unit in terms
of Planning Law).

The following is derived from the information provided above:

¢ Theamendment of the Constitution requires 75% support of the members of the Association.
+ The Benguela Cove Lagoon Owner Association, with a special resolution, has the mandate in
terms of the common property to:

o Allow building, improvement or enhancement etc other than that shown on the original
approved layout plan. The latter is interpreted to also include the SDP.

o The Urban and Architectural Review Control Committee (UARCC), as appointed by the
Trustee Committee, has the mandate to allow the approval of building plans of any
structure, including improvements and alterations to structures, and to vary the
design or facades.
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In consideration of the aforementioned, it can be argued that a change in land-use that requires a
departure and consequent amendment of the (approved) SDP, should be subjected to the permission
of the Members of the Benguela Cove Lagoon Owners Association and by passing a special resolution
with the effect thereto.

5 A is_o i lication (currently subject for Public comment) and the

anticipated impact thereof

The impact of the legalisation of the water play park, wooden deck area and seating area (i.e. the
existing non-approved structures) are to be analysed / measured against the existing approved rights
of the property. The table below provides information on such analyses:

[Parameters [ Thal

| The

L R NS o
Zoning- Primary A departure for a water

Special Zone SZ - 2
Use for Tourism Business | play park, large wooden consistent with the zoning
and house of worship | deck and seating area requirements of the Tourism
definition. The impact of these
additional uses is considered low.
Consent Nore na, No application is made for any
consent uses.
Floor Factor 0.75=40361ha No additional covered floor | The proposed structures do not add
area to the floor factor, coverage or
Coverage 50% = 2,6907ha No additional coverage height and is thus consistent
Height 8m or 2 storeys, On ground level, deck lower
provided for the than 8m
winery 14m,
Street 10m +26m Consistent, apart from that the
’_% Side 10m proposed structures do not trigger
@ building line encroachments they are
3 more than 10m away from any street
a and side boundary
Parking 1 parking bay per No additional parking The proposed uses do not require any
25m*of total floor | provided parking and is thus consistent with
space and in the Required: = 217 the parking requirement.
case of aPlace of Provided = 309
Worship, 1 parking The above figure is
bay per 5 seats applicable as the marquees
tent and outside market
area was not supported

With reference to the above, and given that the existing zoning of the subject property entails
Special Zone SZ-2 with a Primary use for Tourism business and House of Worship, cognisance should
be taken that the definition of tourism use in this application differs with that of the Overstrand
Municipal Planning By-Law, 2015.
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The definition for Tourism business, relevant to the application site on Portion 229 of the Farm 575
Afdaks Rivier, reads: "Tourism business means the utilisation of a site and/or the buildings on the
site for business activities such as deemed by council as important to encourage the tourism trade
and includes restaurants, guesthouses, guest rooms, wineries, souvenier shops, tourist information
centres, antique shops, arts and craft shops, art galleries, interior decorators, travel bureaus and
conference facilities,

The definition for “tourist facilities” in terms of the Overstrand Municipal Planning By-Law, 2015
“means amenities for tourists or visitors such as lecture rooms, restaurants, picnic areas, gift shops,
cafés, restrooms, recreational facilities, animal parks (domestic or otherwise), but does not include
a hotel or overnight facilities"

6. Conclusive Summary

The impact of the existing non-approved structures on the existing commercial development at
Benguela Cove Estate is, from a tourism perspective, generally considered to be aligned with the
Town Planning Criteria that is relevant to the property.

The comments provided in the table below are, however, provided in response to the request of the
BCEHOA as denoted under section 2 of this document:

The ATl :

Do the two notices address different
applications for the amendment of the
SDP of the Commercial Land area, and
are such applications perhaps running in | The first notice related to a SDP amendment and departures
parallel ? for a (1) place of entertainment and (2) a market. These
facilities were proposed to be accommodated in the existing
restaurant, a section of a wine cellar as well as a marquees
tent.

The rotices are different applia ons and were running in
parallel.

According to the Municipality the place of entertainment and
market were restricted to only the courtyard area and the
inside of existing buildings, all as per the Municipal approval
that occurred in part during March 2019.

The second notice refers to a departure application to
accommodate a (1) water play park, (2) large wooden deck
and (3) seating area.
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What are the physical and legal
differences between the proposed new
SDP and the one originally approved ?

The original approved SDP made provision for the Winery,
Farm Stall, Chapel and Conference facility and, as mentioned
here-above, the two new SDPs make provision for the
following:

Notice dated 2017
(1) place of entertainment and (2) a market

Notice dated 2019
(1) water play park, (2) large wooden deck and (3) seating
area.

Does the proposed amendment of the
SDP of the Commercial Land area
conform to the Guidelines and Theme of
the Estate as a whole?

It is considered that the SDP for the commercial land is
consistent with the zoning of the relevant portion.

In the Constitution the Commercial component is
acknowledged (Par 31) which has a zoning for "Special Zone
SZ - 2° for Tourism Business and house of worship.

The uses, subject to the application is considered consistent
with the zoning. Therefore the proposed amendment of the
SDP to include the water play park, large wooden deck and
seating area is not considered a material change.

The merits upon which an objection(s)
can be lodged against the application(s)
to amend the SDP of the Commercial
Land area.

The changes proposed are not considered material and is also
considered to be aligned with the current zoning.

Thus in terms of the proposed land-uses, it is not deemed
valid that reasons for objection can be lodged.

From a technical point of view it is mentioned that the
property description of the land on the notice is incorrectly
referring to Portion 229 of the farm no 575, Benguela Cove,
Hermanus. The correct description is Portion 229 of the
farm no 575, Afdaks Rivier.

From experience it is known that the local authority would
argue that, although the description is incorrect, the general
understanding read together with the report, will not be
material in nature and as such the matter would be
dismissed.




710

62/118

From a town planning point of view: If the Benguela Cove

Are. the proposed amendment of the | | 4350n Owner Association and the Architectural Review

f:-:\sm:f d'eh;:arfé.nor:ssmf;:::ss;?leﬂ:: Control Committee have provided their written approval in

Benguela Cove Estate ? respect of the proposed amendment of the SDP, then it
would be considered permissible,

This opinion is motivated as follows:

Clause 4.6.2 reads: No improvements, alterations, restructuring,
repairs or any building work of any nature shall be affected to
the property, nor shall the access to the property be altered,
without the prior written approval of the Association.”

"Association" in the above clause (as per definition) means the
Benguela Cove Lagoon Owner Association, which is the body that
is mandated to represent all individual home owners within the
Estate, and which is compelled to execute the requirements of
the Constitution to the satisfaction of the individual home
owrers.

Clause 32.1 reads: ... In compliance with paragraph 4.6.2 above
no owner of any erf shall be entitled to build on his erf or
effect any improvement thereto or erect any structure thereon
without the prior written approval of the Urban and
Architectural Review Control Committee, hereinafter referred
to as UARCC, as hereafter set out.”

From clauses 4.6.2 and 32.1 it is evident that no material
changes to any building, structure or part of the existing
development may take place without the involvement and
consent of the Association, which includes the Architectural
Review Committee.

Clause 31.1 reads: "..the Commercial Component, being Erf 229,
comprises of with the Winery, Restaurant, Farm Stall, the
Chapel, Conference facilities being zoned as Commercial."

Clause 31.1 lists the extent of the facilities of the Commercial
Land area, and it is deemed appropriate in terms of Clauses
4.6.2 and 32.1 that the consent of the Association have to be
obtained to alter or expand the listed facilities, Furthermore,
following such consent, the Association should be mandated
through a Special Resolution, as warranted by Clause 20.7, to
amend clause 31.1. so that it reflects a complete listing of the
facilities of the Commercial Land area.
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The development proposal as reflected in the amendment of the Site Development Plan (SDP) as
described in this document, can be seen as an enhancement of the cial development side of
the Benguela Cove Estate, and it is not likely to affect the character of the non-commercial side of
the Estate (Refer the scale and limited extent of the proposal for the (1) water play park, (2) large
wooden deck and (3) seating area).

Notwithstanding the aforesaid, it is recommended that the BCEHOA should ensure that the
necessary protocols are followed to ensure compliance with the clauses of the Constitution that
pertain to consents for alterations and/or further development.

In the light of the above it is recommended that the Overstrand Municipality reject the application
until the said protocols are followed.

Andre Wiehahn Pr Pln A/927/1996
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ATTORNEYS & CONVEYANCERS

9 Yellowwood Street, Arabella B +27(0) 282849398 h
& Unit 20, Kleinvlei Building, Kleinmond +27 (0) 28 2714535 w

8 0862189106
P O Box 896 & £ 0847001064
KLEINMOND 7195 & info@annelivanzyllaw.co.za
Our Ref. VZ/hf 12 July 2019

Your ref. Mr Henk Olivier

Town Planning
Overstrand Municipality

by email to loretta@overstrand.gov.za

Dear Sir

OBJECTION AGAINST THE APPROVAL SOUGHT BY BENGUELA COVE

INVESTMENTS (PTY) LTD FOR AN AMEND T OF THE SITE
DEVELOPMENT PLAN IN RESPECT OF PORTION 229 OF FARM AFDAK.

RIVER NO 575 (KNOWN AS THE COMMERCIAL PROPERTY AT BENGUELA

COVE ESTATE)

We act upon instruction by our client, KORNELIA OSWALD-DIESEL, the registered
owner of Portion 247 of Farm 575 and herewith submit, on our client's behalf, an
objection against the application brought by WRAP on behalf on the Developer's
Company, namely Benguela Cove Investments (Pty) Ltd.

No consent was obtained from the Benguela Cove Home Owners Association for the
facilities already constructed on the commercial property, and neither were those
facilities formally approved by the Municipality. Regarding the application in question,
the Developer has once again failed to engage with the Home Owners.

Our client's submission is therefore that the approval sought be denied and the Developer
be advised to comply with the stipulations of the Constitution of the Benguela Cove
Home Owners Association.

Yours truly
! % :
7 e <117 —— e ¢
ANNELI VAN ZYL lF meNo: Yo omq 151?5
SCAN NO! By j
I’ = E
,‘.’9..’4._-'3%90“‘“"“.5{...&: 21 202025 }

'W”"‘"
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fe: Pn szZ§§i?

Eugene Schoeman

From: Eugene Schoeman <srvt@netdial.co.za>

Sent: Thursday, 11 July 2019 9:49 PM

To: 'loretta@overstrand.gov.za'

Cc 'Martin Diessner’; 'André Wiehahn'; 'Pieter Engelbrecht’

Subject: Praposed Amendment of the Site Development Plan of Ptn 2 of the Farm 575,
Afdaksrivier

Attachments: 01_Letter of objection by BCEHOA. pdf; 02_Interactive report dated 11 July 2019 pdf; 03
_Annexures A & B - Municipal Notices.pdf; 04_DECA report dated 11 July 2019.pdf

Tracking: Recipient Read
‘loretta@overstrand gov.za'

‘Martin Diessner
‘André Wiehahn'
‘Pieter Engelbrecht Read: 2019/07/11 11:35 FM

Dear Loretta,
The heading in the subject line of this e-mail communication refers.
On behalf of the Benguela Cove Home Owners Association, and with specific reference to a Notice issued by the

Overstrand Municipality, please find attached hereto a letter of objection (complete with appendices) in respect of the
Proposed Amendment of the Site Development Plan of P er.

FOR THE SAKE OF FORMALITY PLEASE ACKNOWLEDGE RECEIPT OF THIS COMMUNICATION.
Kind regards | Vriendelike groete,

Eugene Schoeman Pr Tech Eng

for

DECA Consulting

Mobhile: 427 82 575 5026

Fax: +27 86 672 7077
E-mail: srvt@netdial.co.za
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11 July 2019

Town Planning Division

Overstrand Municipality Method of delivering this document:
P.0. Box 20 Transmission via e-mail facilities to
Hermanus retta@overstrand.gov.

7200

Attention: Mr Henk Olivier

Dear Sir,

PORTION 2 OF THE FARM 575, AFDAKSRIVIER, OVERSTRAND MUNICIPAL AREA: APPLICATION FOR THE
AMENDMENT OF THE SITE DEVELOPMENT PLAN — WRAP ON BEHALF OF BENGUELA COVE INVESTMENTS
(PTY) LTD

Reference is made to the above matter and the notice received from your office in the same regard, and the
following is placed on record formally.

The Benguela Cove Estate Home Owners Association object to the processing and approval of the Application
for the Amendment of the Site Development Plan of Portion 229 of the Farm 575, Afdaksrivier. The objection
is based on the following:

1. Non-compliance with the Constitution of Benguela Cove Estate

Benguela Cove Investments (Pty) Ltd (hereinafter referred to as BCl) is the developer of the Benguela
Cove Estate and the owner of Portion 229 of the Farm 575, Afdaksrivier, and the Company is as such
also a member of the Benguela Cove Estate Home Owners Association.

The Estate and its Home Owners Association is governed by a formal Constitution, which requires
from the members of the Assaciation to follow specific procedures concerning particular matters. In
the instance of the application to amend the Site Development Plan of Portion 229, BC! should have
approached the Association as well as the Urban and Architectural Review Control Committee to
obtain consent for the matter(s) in question, but BIC did not do so.

The clauses of the Constitution that require from BCI to obtain the various consents are, amongst
other information, outlined in the attached report by Interactive Town & Regional Planning dated 11
July 2019.

benguela cove lagoon wine estate home owners association » walker bay » western cape
Trustees: P. Strecter * N Rea * M. Diessner (Chairman) * K Weliner * R. Andersun
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Engineering Services

The attached report by DECA Consulting is self-explanatory insofar as the updating/amendment of
certain engineering services documents are concerned.

Use of Existing Facilities in the absence of Approved Building Plans

Based on the information that is contained in the attached report by Interactive Town & Regional
Planning, it is the Association’s understanding that building plans for the water play park, wooden
deck and other amenities have as yet not been approved by the Municipality. The latter implies that
Occupancy Certificates for these amenities could as yet not been Issued, which means that the Public
is using the amenities “at risk”.

It then stands to reason that the use of the non-approved amenities should be discontinued formally
until such time as the Municipality has approved the necessary building plans and issued Occupancy
Certificates in accordance with the Occupational Health & safety Act.

It is trusted that the above is clear and that the Municipality would value and concede to the merits of this
objection.

Martin Diessner
Chairman: Benguela Cove Home Owners Association

Appendices: - Report by Interactive Town & Regional Planning dated 11 July 2019

- Annexures A & B — Municipal Notices
- Report by DECA Consulting dated 11 July 2019
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InterActive Town & Regional Planning
PO Box 980

Hermanus

7200

Reference: Portion 229 of Farm Afdaks Rivier 575

Date: 11 July 2019

A DED SDP_FOR PORTION 229 OF FARM AFDAKS R 575 CA : EVALUATIO

AND COMMENTS/ PROPOSAL

1. Introduction

InterActive Town and Regional Planning was appointed by the Benguela Cove Estate Home Owners
Association (BCEHOA) to investigate and evaluate the proposed SDP amendment for Portion 229 of
Farm Afdaks Rivier 575, Caledon and to provide comments and proposals regarding the foreseen
impacts of certain of the existing non-approved proposed structures on Portion 229 of the Farm
Afdaksrivier 575, which is an integral part of the Benguela Cove Estate.

2. The request

This appointment originated
from a notice received by
the BCEHOA from the
Overstrand Municipality
regarding the proposed
amendment of the Site
Development Plan of the
Commercial Land area within
the Estate. The Commercial
Land is owned by the
developer of the Benguela
Cove Estate, Benguela Cove
Investments (Pty) Ltd, who
is also a member of the
Home Owners Association,

The adjacent areal
photograph  shows  the
status  of  commercial
development (cerial
photegraph dated
December 2018 obtained
from  Overstrand GIS
Viewer):
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Resulting from the aforementioned notice, the BCEHOA requested a professional opinion regarding
the following:

a. Do the two notices address different applications for the amendment of the SDP of the
Commercial Land area, and are such applications perhaps running in parallel ?

b. What are the physical and legal differences between the proposed new SDP and the one
that was originally approved ?

c. Does the proposed amendment of the SDP of the Commercial Land area conform to the
Guidelines and Theme of the Estate as a whole ?

d. The merits upon which an objection(s) can be lodged against the application(s) to amend the
SDP of the Commercial Land area.

e. Are the proposed amendment of the SDP and departures permissible in terms of the
Constitution of the Benguela Cove Estate ?

3. Bacl und - history o ications and amendments lodged
a. Township Establishment 2004 (the original application)

The first subdivision and rezoning approval of Benguela Cove Estate formed part of the
township establishment which was approved in 2004 in terms of the Land Use Planning
Ordinance, 1985 (Ord. 15 of 1985). This approval was subject to the conditions of the:

» Department of Economic Development, Environmental Affairs & Tourism (refer ROD),
« Department of Agriculture (refer consent to subdivide),
» Provincial Roads Department (refer requirements for access).

In addition to the conditions set by the above entities, a services agreement with the
Overstrand Municipality, requirements relating to use of water from the Fisherhaven dam
for irrigation purposes, sewerage arrangement from the Hawston treatment works and an
agreement with the Department of Water Affairs & Forestry (DWAF), were included as
conditions of approval.

The following zonings / land-uses, number of erven, areas and percentages of the subject
areos were approved in the original application:

Residential Zone V 1 3

Special Zone 1 5.38 2.6
Open Space Zone I1 9 13.26 6.3
Open Space Zone III 8 61.96 295
Agricultural Zone I 2 89.93 42.8
Transport Zone I (Private Road) 1 5.90 2.8
Transport Zone IT i 1 2.48 12
Total 147 210.22 100
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The layout of the original township establishment and its zonings and land-use, supported by a
cadastral plan, are shown below:

The erf under discussion is Erf
126 as shown on the layout plan,
but registered per the Surveyor
General Plan as Portion 229 of
Farm 575 Afdaks Rivier.

According to the Overstrand
Planning Department, a SDP of the
development was only compiled
some years later.

b. Amendment of the Site Development Plan and Departures for a "market” and “a place
of entertainment” - 2018 (the second application- Refer to Annexure A)

Following the approval of the criginal application, a second application was submitted during
November 2017 for the amendment of the Site Development Plan, with a departure to allow
for “a market” and "a place of entertainment” as part of the existing restaurant, a section
of a wine cellar as well as a marquees tent.

The second application was advertised for public comment during March 2018, with a date
of closure for comments on 6 April 2018, According to the Overstrand Planning Department,
the second application was approved in part more than a year later on 19 March 2019,

The Overstrand Planning Department confirmed that, as part of the resolutions for
approval, the place of entertainment was restricted (mitigated) to include operations of the
“place of entertainment" and *market* on the inside of building and the courtyard areas only.
This implies the that the areas proposed for "place of entertainment” and "market" outside
the existing buildings and the courtyard, including the marquees tent, were not supported.

The location of the proposed “place of entertainment’ and *market” area, which were not
supported because it was located outside the perimeter of the existing building and
courtyard areas, is indicated in the following plan:
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c. Amendment of the Site Development Plan to accommodate a water play park, wooden
deck area and seating area- 2019 (the third application- Refer to Annexure B)

An application for an amendment of the site development plan to accommodate a water
orientated play park, wooden deck area and seating area (enhancing the existing mini-golf
course & splash pool area) was submitted in March 2019. The purpose of this application is
to legalise these as-built features and uses on the property. This application, as at the date
of this repart, is open for public comments until 12 July 2019.
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The character of the Benguela Cove Estate is generally made up of the rights of the individual home
owners, the intended architecture and the local environmental aspects, and these dynamics are
predominantly managed and protected by means of the following legal documents:

i The Urban & Architectural Design Controls, March 2018, and
ii. The Benguela Cove Home Owners’ Association Constitution, updated 2018.

In the correspondence received from BCEHOA it was pointed out that the Estate's Constitution
addresses matters concerning the sub-division and /or rezoning of land units within the Estate, and the
following conditions in the Constitution are thus in question:

Heading- “20. VOTING"

= 20.7 Notwithstanding anything contained in this constitution, any resclution or the amendment
of aresolution

¢ 20.7.1 which would have the effect of amending or repealing any part of this constitution, or

¢ 20.7.2 which would have the effect of amending or repealing paragraph 31 of this constitution
which paragraph precludes subdivision or rezoning of the erven or the erection of more than one
dwelling per erf, or

¢ 20.7.3 which would have the effect of amending or repealing paragraph 32 and 33 dealing with
the Urban and Architectural Review Controls Manual the Architectural Controls, shall require a
75% (three quarters) majority of all Members entitled to vote before the resolution may be
passed, which shall be known as a special resolution.

and

Heading- "30 DEALING WI PERTY"

« 30.1 Neither the whole nor any portion of the common property shall be:

o 30.2.3 subjected to any rights, whether registered in the Deeds registry or not, of use,
occupation or servitude, save those enjoyed by the Members of the Association in terms
hereof, or which allow for agricultural activities to be conducted similar in nature to the
Agricultural Enterprise; or

o 30.2.4 built upon, improved or enhanced in value by the construction of buildings,
erection of facilities or amenities, other than as contained in this constitution and in the
approved layout plan, without the sanction of a special resolution of the Members of the
Association,

and
Heading- "31 NO SUBDIVISION OR ONING AND NOT MORE THAN .

« 311 No Member shall be entitled to subdivide or rezone his erf, it being noted that that Erf
228 has been zoned as the Hotel and Related Facilities Development, together with the
Agricultural Enterprise, which shall enjoy @ separate zoning status commensurate with its
function as main farm complex for the cultivation, harvesting, processing and marketing of the
produce of the agricultural property, together which the Commercicl Component, being Erf 229,
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comprises of with the Winery, Restaurant, Farm Stall, the Chapel, Conference facilities being
zoned as Commercial,

and
eading- "32, BUILDING ST. A STHET. OVAL"

o 32.11Itis recorded that the Trustee Committee has appointed the Benguela Cove Urban
and Architectural Design Review Committee which comprises of Ellis Associates
Architects and two Members appointed by the Developer. In compliance with paragraph
4.6.2 above no owner or any erf shall be entitled to build on his erf or effect any
improvements thereto or erect any structures thereon without the prior approval of the
Urban and Architectural Review Control Committee, hereinafter referred to as
UARCC.."

o 32.2 No owner of any erf shall be entitled to alter any constructien thereon or alter or
vary the design or facade of his building, dwelling or improvements so constructed,
without written approval of the said UARCC"

Paragraph 4.6.2 as referred to in the above reads as follows:
ing - "4 BERSHIP"

e "46 No Member shall be entitled to transfer an erf, unless a duly authorised representative of
the Trustee Committee or the relevant party to which such function has been delegated has in
writing consented to the transfer, and the following conditions of title are imposed, namely:

o "4.6.2 No improvements, alterations, restructuring, repairs or any building work of any
nature shall be of fected to the property, nor shall the access to the property be
altered, without the prior written approval of the Association.”

The "Association” means, as per the definition, the "Benguela Cove Lagoon Owners Association".

(As an informative footnote to the above extracts fram the Estate’s Constitution, it is stated that
cognisence should be taken that "Rezoning" in terms of the Overstrand Municipal Planning By-Law (2015)
means the change in zoning in relation to a particular land unit or units or portion of a land unit in terms
of Planning Law).

The following is derived from the information provided above:

« Theamendment of the Constitution requires 75% support of the members of the Association.
« The Benguela Cove Lagoon Owner Association, with a special reselution, has the mandate in
terms of the common property to:

o Allow building, improvement or enhancement etc other than that shown on the original
approved layout plan. The latter is interpreted to also include the SDP.

o The Urban and Architectural Review Control Committee (UARCC), as appointed by the
Trustee Committee, has the mandate to allow the approval of building plans of any
structure, including improvements and alterations to structures, and to vary the
design or facades,
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In consideration of the aforementioned, it can be argued that a charge in land-use that requires a
departure and consequent amendment of the (approved) SDP, should be subjected to the permission
of the Members of the Benguela Cove Lagoon Owners Association and by passing a special resolution
with the effect thereto.

5. Analysi the ication (currently subject for Public comment) and the

The impact of the legalisation of the water play park, wooden deck area and seating area (i.e. the
existing non-approved structures)are to be analysed / measured against the existing approved rights
of the property. The table below provides information on such analyses:

Zoning- Primary Special Zone SZ -2 | A departure for a water All these uses are considered to be
Use for Tourism Business | play park, large woaden consistent with the zoning
and house of worship | deck and seating area requirements of the Tourism
definition. The impact of these
additional uses is considered low.
Consent None na. No application is made for any
consent uses.
Floor Factor 0.75 = 4 0361ha No additional covered floor | The proposed structures do not add
area to the floor factor, coverage or
Coverage 50% = 2,6907ha No additional coverage height and is thus consistent
Height 8m or 2 storeys, On ground level, deck lower
provided for the than 8m
winery 14m.
Street 10m +26m Consistent, apart from that the
g Side 10m proposed structures do not trigger
g building line encroachments they are
3 more than 10m away from any street
a and side boundary
Parking 1 parking bay per No additional parking The proposed uses do not require any
25m?of total floor | provided parking and is thus consistent with
space and in the Required: = 217 the parking requirement,
case of a Place of Provided = 309
Warship, 1 parking The above figure is
bay per 5 seats applicable as the marquees
tent and outside market
area was not supported

With reference to the above, and given that the existing zoning of the subject property entails
Special Zone SZ-2 with a Primary use for Tourism business and House of Worship, cognisance should
be taken that the definition of tourist use in this application differs with that of the Overstrand
Municipal Planning By-Law, 2015,
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The definition for Tourism business, relevant to the application site on Portion 229 of the Farm 575
Afdaks Rivier, reads: "Tourism business means the ufilisation of a site and/or the buildings on the
site for business activities such as deemed by council as important to encourage the tourism trade
and includes restaurants, guesthouses, guest rooms, wineries, souvenier shops, tourist information
centres, antique shops, arts and craft shops, art galleries, interior decorators, travel bureaus and
conference facilities.

The definition for “tourist facilities” in terms of the Overstrand Municipal Planning By-Law, 2015
“means amenities for tourists or visitors such as lecture rooms, restaurants, picnic areas, gift shops,
cafés, restrooms, recreational facilities, animal parks (domestic or otherwise), but does not include
a hotel or overnight facilities”

6. Conclusive Summary

The impact of the existing non-approved structures on the existing commercial development at
Benguela Cove Estate is, from a tourism perspective, generally considered to be aligned with the
Town Planning Criteria that is relevant to the property.

The comments provided in the table below are, however, provided in response to the request of the
BCEHOA as denoted under section 2 of this document:

Do the two notices address dif ferent
applications for the amendment of the | parallel.
SDP of the Commercial Land area, and
are such applications perhaps running in | The first notice related to a SDP amendment and departures
parallel ? for a (1) place of entertainment and (2) a market. These
facilities were proposed to be accommodated in the existing
restaurant, a section of a wine cellar as well as a marquees

Sare
The notices are different applications and were running in

e 4 s

tent,

According to the Municipality the place of entertainment and
market were restricted to only the courtyard area and the
inside of existing buildings, all as per the Municipal approval
that occurred in part during March 2019.

The second notice refers to a departure application to
accommodate a (1) water play park, (2) large wocden deck
and (3) seating area,
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What are the physical and legal
differences between the proposed new
SDP and the one originally approved ?

The original approved SDP made provision for the Winery,
Farm Stall, Chapel and Conference facility and, as mentioned
here-above, the two new SDPs make provision for the
following:

Notice dated 2017
(1) place of entertainment and (2) a market

Notice dated 2019
(1) water play park, (2) large wooden deck and (3) seating
area.

Does the proposed amendment of the
SDP of the Commercial Land area
conform to the Guidelines and Theme of
the Estate as a whole?

It is considered that the SDP for the commercial land is
consistent with the zoning of the relevant portion.

In the Constitution the Commercial component is
acknowledged (Par 31) which has a zoning for “Special Zone
SZ - 2" for Tourism Business and house of worship.

The uses, subject to the application is considered consistent
with the zoning. Therefore the proposed amendment of the
SDP to include the water play park, large wooden deck and
seating area is not considered a material change.

The merits upon which an objection(s)
can be lodged against the application(s)
to amend the SDP of the Commercial
Land area.

The changes proposed are not considered material and is also
considered to be aligned with the current zoning.

Thus in terms of the proposed land-uses, it is not deemed
valid that reasons for objection can be lodged.

From a technical point of view it is mentioned that the
property description of the land on the notice is incorrectly
referring to Partion 229 of the farm no 575, Benguela Cove,
Hermanus. The correct description is Portion 229 of the
farm no 575, Afdaks Rivier.

From experience it is known that the local authority would
argue that, although the description is incorrect, the general
understanding read together with the report, will not be
material in nature and as such the matter would be
dismissed.
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From a town planning point of view: If the Benguela Cove

Are the proposed amendment of the || ,500n Qwner Association and the Architectural Review

SDE-ond, depor:tues. permissitie: i Control Committee have provided their writt li

terms of the Constitution of the i bl bt ol

Benguela Cove Estate ? respect of the proposed amendment of the SDP, then it
would be considered permissible,

This opinion is motivated as follows:

Clause 4.6.2 reads: No improvements, alterations, restructuring,
repairs or any building work of any nature shall be affected to
the property, nor shall the access to the property be aitered,
without the prior written approval of the Association.”

“Association” in the above clause (as per definition) means the
Benguela Cove Lagoon Owner Association, which is the body that
is mandated to represent all individual home owners within the
Estate, and which is compelled to execute the requirements of
the Constitution to the satisfaction of the individual home
owners.

Clouse 32.1 reads: “..... In compliance with paragraph 4.6.2 above
no owner of any erf shall be entitled to build en his erf or
effect any improvement thereto or erect any structure thereon
without the prior written approval of the Urban and
Architectural Review Control Committee, hereinafter referred
to as UARCC, as hereafter set out."

From clauses 4.6.2 and 32.1 it is evident that no material
changes to any building, structure or part of the existing
development may take place without the involvement and
consent of the Association, which includes the Architectural
Review Committee.

| Clause 311 reads: "..the Commercial Component, being Erf 229,
comprises of with the Winery, Restaurant, Farm Stall, the
Chapel, Conference facilities being zoned as Commercial."

Clause 31.1 lists the extent of the facilities of the Commercial
Land area, and it is deemed appropriate in terms of Clauses
4.6.2 and 321 that the consent of the Assaciation have to be
obtained to alter or expand the listed facilities, Furthermore,
following such consent, the Association should be mandated
through a Special Resolution, as warranted by Clause 20.7, fo
amend clause 31.1. so that it reflects a complete listing of the
facilities of the Commercial Land area.
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The development proposal as reflected in the amendment of the Site Development Plan (SDP) as
described in this document, can be seen as an enhancement of the commercial development side of
the Benguela Cove Estate, and it is not likely to affect the character of the non-commercial side of
the Estate (Refer the scale and limited extent of the proposal for the (1) water play park, (2) large
wooden deck and (3) seating area).

Notwithstanding the aforesaid, it is recommended that the BCEHOA should ensure that the
necessary protocols are followed to ensure compliance with the clauses of the Constitution that
pertain to consents for alterations and/or further development.

In the light of the above it is recommended that the Overstrand Municipality reject the application
until the said protocels are followed.

Andre Wiehahn Pr Pln A/927/1996
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ANNEXURE A:

NOTICE OF SITE DEVELOPMENT PLAN AMENDMENT 2018
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Munisipeliteit * UsMosipelec + Municipality
Navrae:
Enquirles: H OClivier (Town Planner)
Léerverwysing:
Flle Referenco: Pin 229 of §75, HBENG (3817)
Datum: T
Db 06 March 2018 TOWN PLANNI’I:E%I STASSSBE

Benguela Cove Home Owners Association
2 Norton Dingle Drive

Constantia
7806

E-mail: martin.diessner@gmail.com
Dear Sir

NOTICE LETTER

PORTION 229 OF FARM NO. 575, BENGUELA COVE : PROPOSED AMENDMENT OF
APPROVED SITE DEVELOPMENT PLAN AND DEPARTURE : WRAP (obo BENGUELA
COVE INV PTY LTD)

Notices has been served -on-all-owners-of-properties-in-the-Benguela-Cove- development
with a closing date of 23 March 2018. Due to the fact we did not have the postal detall of
the Home Owners Association, no nolice was served on them. You have now provided us
with a postal address for the Home Owners Association and the notice is therefore now
being sent to you for thelr attention. An extended period for comment is now provided to the
Home Owners Association up to 6 April 2018.

Yours faithfully

(e
S MULLER
DIRECTOR: INFRASTRUCTURE & PLANNING

Tel: 028 313 8900 PO Box 20/ Posbus 20
Fax: 028 313 2003 HERMANUS
E-mail : loretia@overstrand.aov.2a 7200
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PORTION 229 OF FARM NO. 5§75, BENGUELA COVE: PROPOSED AMENDMENT OF APPROVED
SITE DEVELOPMENT PLAN AND DEPARTURE: WRAP (obo BENGUELA COVE INV PTY LTD)

Notice Is hereby given In terms of Section 48 of the O d M ilyBy-Lawon MmldpalLaadUse
Planning, 2016 that an application has been received for an mndmﬂ the approvad sjte welopmm
plan in terms of Sectjon 16(2X(), and a departure frem the provisions in the applicable Speclal Zone, In
terms of Section 18(2)(b) to accommodate proposed market areas and dao a place of erletm‘em In the
axisting reéstaurant, the wine cellar area and a quee tent to be on the property.

Full details regarding the proposal are available for i tion during b 08:00 and 16:30
at the Depamnenl Town g, P: Streat, + Any wrliten comments may be submitted In

d 8 51 and 62 of the said By-Law to the Municipalily (16 Psterson
Streat, Hsrmmus (6 0233132093 | loreltta@overstrand.gov.za) on or before Friday, 23 March 2018,
quoling your name, address and contact details, Interest in the application and reasons for comments.
Telephonic enquiries can bé made to the Town Planner, Mr H Olivier at 028-313 8800, The Municipality
may refuse to accept comments recelved after the closing date, Any person who cannot read or write may
visit the Town Planning Department where a municipal officlal will assist them In order to formaliza their
comment,

GEDEELTE 220 VAN PLAAS NR. 575, BENGUELA COVE : VOORGESTELDE WYSIGING VAN
GOEDGEKEURDE TERREINONTWIKKELINGSPLAN EN AFWYKING : WRAP (nms BENGUELA COVE
INV PTY LTD)

Kenrﬂswordhlenneepegeslngevoehﬁkdlavmdiec i Munisipaliteil Ve jening vir
Munlslpele GmMgebmkboplanlﬂng. 016 dat ‘n aanspek om ‘n wysiging van die aoodgekeurm
g is in terme van Ariikel 16(2)(1), en ‘n afwyKing van die bepalings In dia
toepaslike Spmidlesom in terme van Artikel 16(2)(b), ten einds voorgestalde stalletjie-areas toe te laat en
ook ‘n vermaaklikheldsplek tos te laal in die bestaande restaurant, die wynproe area en ‘n markiestenl wat
vir sekere geleenthede opgerig sal word, toe te laat op dle elundcim,

Valle b deshede rakende die tel |s beskikbaar vir inspeéksi d ksdae tussen 08:00 en
16:30 by die Departement: Stadsbeplanning, Patersonstraat 16, Hermanua Enige kommentaar op die
voorstel moot skriftelik ingedien word In terme van Artikels 51 en 62 van die voorgegkrowe Verordening na

dle Munisipaliteit (Pat 18, Hennanus / (f) 0283132093 / loretia@oversirarid.gov.za) voor of op
Vrydag, 23 Maart 201! met dh naam adres en kontakbesonderheds, belang in die aﬁtsoek sowel ag
redes vir die k Teléfoniese navrae kan gerlg word aan die Stadsbeplanner, Mar. H

Ollvier by 028-313 8800. Dle Munlsk)all(oﬂ mag weier om die kommentaar te aahvaar na dle
sluitingsdatum, Enige persoon wat nie kan lees of skryf nie kan die Département Stadsbeplanning besoek
waar hul deur 'n : sal word ten einde hul kommentaar te formaliseer.

L 7

INXALENYE 229 IFAMA 575, BENGUELA COVE: ISICELO SOKUBA KULUNGISWE ISICWANGCISO
ESAMKELWEYO SOPHUHLISO LWESIZA NOKUPHAMBUKA: WRAP CONSULTANCY (EGAMENI
BENGUELA COVE INVPTY LTD)

Esl sisazl 48 loMtheth kaMasipzla woYilp lokuSelyenziswa koMhlaba
kaMasibela 2016 sokuba kufunyanwa isicelo sokuba Kulungiswe islcwangciso esamkélweyo sophuhliso
siza ngeCandelo 16(2)1), nokuphambuka ki Spodal Zona ngsCandelo 18(2)(!)) ukwenzela
kuvunyelwe isicelo semarike, indawo gapl i K y ota (resityu) ekhoyo,
nalapho iwaylni Igcinwa khona, nent g Y ha kule fama.
linkeukacha ezlphelels nesi sindulul k i k
08:00 ne-16:30 kwiSebe: Town Planning, Paumon Streat, Hermanus. Nazlphl na izimvo ozlbhaliwoyo
mazlngeniswe ngokwezibonelelo zemaCandelo 51 nel 52 alo Mtheth Zithy iwe kubasipala (16

Paterson Street, Herhanus / (f) 0283132093 / (e) mﬂa@wof nd.gov.za) npolu suku okanye
ngaphambl koLwesihlanu, 23 uMatshi 2018, unike a lekho, Idifes) neenkcukacha zonxibelefwano
nawe, umdla wakho kwesl sicalo nezizathu zokunika izimvo, Xa ufuna ukubuzaz into malunga nesi saziso

la Umyili weDolophu, Mnu H Olivier ku-028-313 8900, Umasipala angala ukuzamkela izimvo
ezifike emva komhla wokuvala, Nabani na g funda okanye bhal Kaye kwiSebe
loYilo iweDolephu apho igosa likamasipala liya kumncedisa azibhale izimvo zakhe.

Tel: 028 3138000 PO Box 20/ Posbus 20
i HERMANUS

Fax: 028 3132003
E-mall:
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ANNEXURE A

5751221
575/231

575/228

576/213

675/229

575/232

Locality Map
Farm 576/229 : Benguela Cove
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S R e EXECUTIVE SUMMARY

2. APPLICANT’S INTENT

The owners of Benguela Cave envisage the establishment of a market as well as to hos!
weddings, confererices and events in the existing reslaurant, part of the cellar and a
marquee tent that will be erected occasionally on the lawn area in front of the restaurant.
These propased land uses will add to the tourism offering of the Overstrand area.

Portion 229 of Farm Afdaks Rivier 575 Caledon (5,3815 ha) is located in the Benguela Cove
development. The subject properly, zoned Special Zoneé (SZ-2), is renowned for its wine
tasting facilities, restaurant, arl collections and is designed in an architecturally appealing

manner.
Application is hereby made for the following:

1, Amendment of the Site Development Plan (SDP) which will depict the extent and scale of
the proposed markel and place of entertainment (restaurant, section of celiar and
marquee tent area);

2. A departure from the provisions of the Special Zone $Z-2 to allow a market; and

3. A departure from the provisions of the Special Zone §2-2 for a place of entertainment in

the existing restaurant, a section of he wine cellar and in the proposed marquee tent that
will be erected ocoasionally.

The proposed market, conference, events and wedding venue will be easy to promote as the
property overlooks the Atlantic Ocean in Hermanus, is located within a safe security estate
and offers some of the most unique real estale in South Africa. Benguela Cove is also
surrounded by the Botriver lageen with fish and birdlife. it is surrounded by water, vineyards
mountdins, olive trees, lavender fields, has its own jelty, slipway, boating garage, ciubhouse
and storage. Qther activities on the property include kitesurfing, kayaking and open water
swimming, swimming poal, tennis court, basketball and boule courts. 4

Envisaged market character and ambiance

The character and ambiance at the proposed market will resemble that of Lourensford

Market in Somersel-West (refer Plan 4 for photo's) (visit M.jm_q%_.w for more
information). The proposed markat infends to be one of the trendiest and favourite markets

in the Overstrand, offering a diversity of products to a diversity of people. This market is also
intended to contribute to accelerating social interaction on the subject property.

The proposed stalls are intended to have both a modern and ruslic feel. The proposed
market area is Intended to prioritise quality when a customer strolls from one stall o the
next. There will also be activities focussed on entertaining children.

Site specific proposal for the proposed market

Criteria Proposal
Operation Friday evening from 17:00 to 21:00. Salurday and Sunday from 10:00 to
hours 15:00.
Number of | Approximately 80 stalls are proposed. These stalls are intended lo sell a
stalls mixture of food and arlisan products.
Type of market | The lype of market will be a communily market with great diversily which
Flle 17/95
Porfion 229 of Farm Afdaks Rivier 575
Navember 2017

Page 8
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N L ;o0 EXEGUTIVE SUMMARY
will be a qpniblnanon of an ad &, farmers roarkel, Tl
market and community market, ?8 - the pmm&l for Ogg
mamat :: be deeYse is 1 nmct dlkaa m hmdera am

Type ol
“Criteria __ for
Sz TS omplist h griteria of prody a
Management | The general managefo 1h 0618 wll mana?ﬁ :
curfent saeuf{ly team will mpnl(er and ensure the sagl; of swllholdm and

Appraval of & degﬂdure for the proposed market I§ raquired as there are no provisions in
Special Zone SZ:2 for a markel,

Conference-, event- and wedding venue (place of entertainment)

The owners would like to utilise. the existing féstaurant, a sectian of the existing ¢allar arida
marquee fent that will be eredted occasionally of the lawn area I freht of the Testaurant fof

conferences, events and weddings.
The proposed conférenae. venus 1 a prima { in terms of the aﬁplhable Special Zone.
The pi ed evants and wadding venue ‘szlm of entertainmmel) is ot & pritnary right in

terms ‘Spédial Zane SZ:2, Fg@ ation is tHétefers made for-a deparnture froim Spevial Zong
$2+2 for-a place of éntertainmarit.

This appﬁvqtﬁo ks 1o deglot:on an SDP lhe of the propgsed market; conference-,
evanié- and weg oo venye (r#ier'mn ? gsm&g addifional ared thatawill be provided s
the area of the inarguse tent - 20mx 6 ?m

Conm the above, appncauon i Hieraby made for the following:

Oratond M mmﬁ;}ﬁr&ﬂ’" in, tomps of %n 18(2)0) ot the

. fpartuie fﬁm Z65E B2 ito WWI for & mharket In teims of
bc\ion g‘(z)(b}eﬁhe Oversttand Muhleipality ByLaw on Muriitipal Lénd Use Flanning,
i an

éaﬁdure froi the provisions:of.Spaiclal Zong: 822 1o allow:for'a place of entériainment
tiis of Seclioh 18(2)(8) of the OverSiiand Manicjpality By-Law on: MUNiGipal Land
Use Planniig, 2015.
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i 2 MOTIVATION

3. CHARACTER OF ENVIRONMENT

" The subject properiy s | locat d approximat 17km from the Hermanus Central Business District
(€BD) and is er;uvmeq for fis pm#‘gw es whic (mm rlgylture, ppen
spage, resfdential and commerria) proposel wmcn %1«49&: 2 ma; nge-, events-
and wedding venue seeks 1o add preatst number of land uses which are oompai bly located on
the stbjeet-property which Is zoned Spéclal Zong S2-2.

4. TITLE DEED AND PROPERTY DETAILS

The fitle deed of the su éec mrrepeﬂy was assessed to determine if there are any restrictive

conditions which may prohibit this proposal.
PROPERTY DESGRIPTION APPROX. | OWNERSHIF |

- ; ggfm : el
Portion 229 of Farm Afaks Rivier 675 in | 53816m#  [Benguela Cove | |
the -Overstrand Muricipality, Division Iny Py (Ltd)
Qaledon, Westem CapaPrdvince

The perusal of the title deed revealed thet there are 1o title deed restrictions which may prohibit the
proposed markst, confarence-, svents- and wedding venue.

5, ZONING
1Pmpe;ny is zoned Special Zone SZ-2. Herewith are the ap{z[qabla deveb t
pawqeigm the subjeet property and it will ba assessed how.this proposal {5 aligned or
from these development perameters,
Use Parameters Proposal Comply/deviate
Primary Tourism business;, house of warship Conferente 1 ly
use i
Gonseit [ Norio ’ WA T NA

| K
ling

% l dth ﬁ;ounﬁ! 26,9m Comply
building

fine I'{ﬂeat of Qﬁé E&;ﬁ%‘ anénga(eiy orto

Parking AL rau 4 pAKING LAy, PEr 267 Of he | TANAl BLA  GAZOAT | Gomply

total floor spave pri?dgbd Rat in the | which requlres 247 ||

bay.per§ sals,

 case of @ “Plage: of Worship® 1 parking p%slnu rvs T

LAl

o S Y PO i TS T A3 A T L R AT

i' 4
Vem‘on—ﬂ! of Ferm AtdaksiRivler
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MOTIVATION

The pr marquee
tent eoommodate
betwesh 60 nd 80 geop o
requiring 20 parking Ba

The proposed market |
1720m?  requiring 65
parking bays.

There Is themtore an
oxcess of | ays,

Addifionat defjnitions,
1. Conference facility means the yse of 8 bullding for the hosting. ere
nmittee reoms, avditariyms, dining rooms and on:slis

& ora \C ns: of portion of a "_1! Bre-hand
W Te | uslnmmeam mzmmw .ﬂf‘ ?“‘i*’fl dings, on thio slte-or
business aotivitios, sach as dasmed by counell &5 Tpoftant fo enddtirage the toiiism
ﬂwe’awsﬁﬁﬂ“r mt@lﬁ (o]} smtradegndﬁhbharomlﬁtéd to the 10 Il it

ue wﬁes. gusstmqms 'souveilr Shdps
S, 8 K'D"L Interiti

Primary use
The profitised conference taillty Is a primary right In terms of Speclal Zone SZ-2.

opatjures
proposed market Is not a primary rightarid will fequiré a departure from Spaclal Zone SZ2,

Ttip ums n of the existing 1¢ ra ns et the. .cella? and thie nﬁ‘oa marquae-tent will
u,rea nure,mm nmér; “fbt @ place
oleit mm 1erm of the vafmnd ‘&vﬂ Mg repds 46 follow:

'mp of gnl%;}pjpmenl" iheahd a pldod. used for comimerctal ntertainment which may al}v;m

i s s g s

6, DESIRABILITY
ln talms of. {b) and {c) of e lLand Use Plann 2014, jlication can
mguaﬁ%ﬁmé% sﬁ&  moasifs 0 dchcs &mﬁf@a» alor

thie prns) riad o |
Prew?n&lﬂfﬁiamwmgardmg 6

Fottion 439 & rm.wp;mng;gfgg
 Fage¥l

-
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WRAS MOTIVATION
The proposed amendment of the sité dévelcﬁmm! glgn and departures feed o bé desirable and
consistent ‘with the logic character of Beng and add valio fof t owngr
cemmunity. The Department of Env]ronnmw aid Developm ent 3&9
publishied a Guideline on Need and ity as parl of thé. EIA
Boelknent Sorles, Although th appl’catlon does not inclyde an en t% autbbrlzaﬂbn

dpplication, the desirability guidelines'set out i the dosument: are also apgi o In planing,

In terms of the above several questions nged to be asked with regard to-the nesd and desirability of
a proposal, which Include the follawing:

riﬁed and:desirabllily measure !ﬁz Applicabillty to The SubJect farm
oF
5 1he fand use Gonaidered wWithin the | Yés | The zoning ‘applicable on Ihe su &
1lmeframe intended by the existing property was appravaaby l)le ) a
approved SDF agreed to by the relevarit Munlélg and he wamanh
environmental autherity? Depaitient of Environmantal

Development Planning. All Spatial po"lléy
e‘axaa_ ters wsr?agohsmea

Dags the community/area ieed the aclivity | Yes | Thefe: we ‘heed at:Benguela Bave
aind the assaciatéd land use concerned? for a fiarkel, conference-, evants-, and
wedding venue, 688 Tfaclitles have
become. Increasingly ithin the
Overstrard whaie 1 8 mest and
Interact with each othgr and

it mét';'halmt‘:ées lgyrmnis sireg%henlng

dtmﬂke need bﬁm lhls
nature’ s!mngYhan existig
s Ty rocoee G588 Wil & Ves | Thare [ an &% fing on 108 0B85

nnatoag?%ybocrealadtooglerhr fatil 'Wh_t:ml]sa&q I :
516 | VeS| The silbleGt propany i 1ocr

o l‘ T
énwmnumv_l?m?opﬁmmr-.m;h fsite?

Do loeation factors favatr (his land Use?
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WRAP MOTIVATION
Taiea.
Will the proposed activity or the land use | No | The . of this g ion will not
assoclated with the acﬁvity ed fof, rosult ir aooeptabls ppommky cost.
result In unaceeptable: rtunily .costs?
fand use result in | No | The approval of this m?oaal will nbt have
d e society.

7. SERVICES
There are existing services on the subjgct ity such as glaoliclty, water, storm waler, sewage
and sol ': te removal and the avaliability me assessed below.

7.1 Electricily
The subject properly is connected o the Eskom. eleclricity network. The proposed land uses will
therefore use the electricily avallable on the praperly.

7.2 Waler
Potable Water on the subleot property s recelved from the Fisherhaven Reseyvalr énd the proposed
land uses will useé tha same water,

7:3 Sewage
The subject properly is connected to the existing sewer network angd system.

7.4 Traffic impacts, parkin anoess and other |tanspau relaled cons|derations

There I8 an existing rodd n rk on thé;subjéct ﬂy -and there dra:808 parking bays avallatle.
The existing pmk{n gt is: zwu aﬁdsapar i bays for'the & nenal ajeas
to' be taken up hemum land yses. ?essgzahaoa 5,91345& ﬂﬂ!h@
subjeot properly. There are Wherelore adequate park! to cater for the propose:

The additional pecple who will support the markel -or Who will attend any-of the functions eannol in

hr Wway éause an Unbbarable bufrden on the exstfn? servides: mfrastiliclure, biEpause customers
will orily miike uge of the pandng faclliies, @blition facliities Whete necessary and potable, Water

whioh oM ox sglvg -u(illmhn of sarviées, The: nature of the lahd Usos
| ajfi m@ﬁqa 3%36 t atlonalf basls: hence the:caloulation of: thia
i overme re marqued
8. ISPATIAL PLANNING INITIATIVES:

B

2010.(OMGMS)’ M/afépéru‘aeﬂﬁ i o ot appnaauéwne
9, PLANNING PRINGIPLES

b bord Usé: Plannhb Act, 2014,

. ‘Poition 229 of Farm mmm
neTe
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o MOTIVATION
Pianaing princi ' ‘Consideration and Impact

"Refers fothe need o redress the past apartheid | The proposed miarkét will have a varlety of
spafial development Imbalances gnd aim for grddunts with a vérlely of prices which are
equity in the provislon of access opporunities, and will cateér to a dlverellyoi eonamnara
facilit les.seMossan d land.” avross _different ingome brackets and soclal
sttata. The p od place of entertainment
Ingrease soolal Interaction on the subject
aperty and contribute to promoting Integration

j Spalal dusiico
|
|

Spatial Sustainapilily
A spatnany sustainable settlemerit will be one | This proposal Is within the urban edge of.

that ensurés an equitable land market whlle Benguela Cove and will not encroach on

ensuring the profection of valuable ag u&al agricultural land, enyironmentally  sensiive

land, environmentally aenglﬂVe and bnodiv afeas, blodivorsity rich areas and viill contfibute
iban o chmbatidig u rawl,

: ﬂ? refers to the need lo cregte | The proposed land uses segk to gptimally take
eoﬁlemans that optimise the use of space, ﬁgo the ‘space b the. s b&tpv & sty with
i 1 swjm

| | eneray, infrastruoture, resourges and land," developmant pataniet
i special zors while mmmamg the charaeter of

the .existing property. This proposal also s
to opﬂmally ak use of Sorvieas:on g)‘

Pf&ﬂ'ﬁﬂy thfn he services limitations on th

Resillence i
reslilence In the context of land. use THe:soufid approval of the subject spectal-zone
;il tefers fo spatial plans, poliolos:and fand | was conductad w.gf. the spatial o y
mg jornent systéms should enable e pblu;les in mlnd The Mtfler

dommuriltl 1o be @bl to reslst, absorb and E, on e my Pﬂﬂ
acoomimodate these shocks qr\ito regover irum U on ta e
these:shocks In a {imely and fficlent manner,” % Mué! will waqﬂbm;y
lﬁa m m?%am oot prar?; n
resllient, The't om the

ﬁﬁl Ihht II One dogs 1

%%od Admir| tuﬁan —— i b pspony unda
in the. cotitext of land use ‘rna llaaﬂan pto@qﬁ;:
g o %m ey ) %‘i’ ,,zg?‘“
sphert ol ufve"mm a1l iy W:@r?naaa’i

10, EVALWATION AND. GGNHLW
Herewith.a syriopsis of thie esseritial eléimionts that makes the- proposad development vieble.atid

practical on the-subject propaity.
GCRE/E
| 7
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. MOTIVATION

Applloalion
Amendment of the site development plan In terms of Section 16(2)(I) of the Gverstrand
Munielpality By-Law on Munigfpal Land Use Plannlngl 20185,

* Depariure from the provisions of Speclal Zane SZ-2 ta allow for a market in terms of Section
18(2)(b) of the Overstrand Municipality By-Law on Municipal Land Use Planning, 2015; and

* Departure from the Bprwlsldns of Speclal Zorie S2-2 10 -allow for a placeé of ‘entertalnment in
terms of Ssojlpn 16(2)(b) of the Oversirand Municipallty By-Law ‘on Municipal Land Use

Planning, 2015.

Characier of the énvironment
The subject proparty Is located in Benguela Ceve which has a varlely of mixed land uses. The
owners seek to dlvelslly the varlety of mixed land usés on the subject property which Is zoned as

a Speoial Zone,

Title decd
Title deed T32226/2006 was perused and there are no title deed restrictions which may prohibit the

proposéd development.

Deslm!;dlty
There s a definite need in Benguela Cove for a market and a conference-, event- and wedding

veénue which will contribute to énhancing and strengthening comiritinal ues within the Graater
Oversirand arda.
* There'is sanltary infrastructure cepacily to.caler 1o the proposed market and place of assembly,
* The subject: proposal Is the most praclical envirorimental oplion 45 there Is an Environméntal
Record of Deglsion which élutidates this (réfer Mhexme D),

* The aply. additlonal buﬂdln?s it be erested nggaslonally Is the marques tent on an existing lawn
drea arndwﬁl hergfore mpagt on arr{w Ve qultlirzl areas,

=+ The approval i #his application will not result In Lifiacckptable bppottunity cost and will nét have
an unacceptable cumulafive impact.

Zonln,

The zgmg of the ?L‘%” prope n%sls Speclal Zone 52:2,
Thie proposed.confeiense faclity Is & primary Tighl. Depariuies ars required for-the proposed place

ma&émm I kQa 5 .mptz;;dll {actor Is 04

L 7 8;

L] wnnmglgméf i dvgg i s ”‘ﬁ' mﬁq
ays are

. %353%# '

Services

i e
medhm.e Is‘an-existing road n

The tustomers ofithe propossd markel, conlorennas: OWMS andwadding venus-will use HTR‘M
; ‘abluticn 1aaliilies and potable: water: The uisation thseeot Will'Be done- o rafatic

oamql be deemed to be exgessive as it will'be dtcasionally used.

i

Poton 229 of Form g ;mb}i
_ BNG8 15

|
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MOTIVATION

Spatial Planning Inltlalives

This proposal primarlly pertains to the scalo of the proposed market, conference-, events- and

:eqm venue and departures which Is within the development paramétors of the Zonirg being
spicted on the SDP. The PSDF, SDF and OMGMS wére pérusdd and are not applicablé as the

land use rights &rg already in place,

Planning Prlnc'lples
. atial justice: the approval of this propasal will have a diverslty of praducts with varying prices
ch will oater to a?&'ﬁrﬁl ol.pe légc'l’bbs dlifarent incdime brackéis and subs o p?g:d
to Integration Iii the saclal space of the proposed land Uses. )

= Spalial sustainabliity: this proposal Is within fhe urban edge and nat lecated within an a{.ea
which s agricuturally viable r environmentally sensitive and thus promate spatlal sustalnability,

 Efficiency: this m‘os'al sooks fo dptimally iitake use of the seivicas on the suljot proparty. in
& manner which Is efflclent-afid within the inlrastrusture capacify on the. subjeel property,

' ‘Swm‘!llmw the propesad market; sanlersnice-, eveiis- and wailding Vaniuo will lead to.a
diversitication of commerclal Jand uses on the subj gpm which will promote spatlal
resiilence as the fallure of chie aspact of commeralal activities will rot serder the entire
develdprent unviable.

* Good adminisiration: the Overstrand Municlpalily wiil assess the application and provide
necessary feedback.

This application took Into consideration the site:specific circumstances of the subject property, title

deed testrialions, :and services ceniected to ttis propsry, various developmiorit fraineworks and m
plmn;’n&pnneﬁbs anid the application thereforée-complies with the requirements of all the essentl
eleménts.
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S i RECOMMENDATION

11,  RECOMMENDATION

This motivation report has provided a clear and complete analysis of the site-specific circumstances
of the erf and how the proposed land uses blend in with the commercial activities in Benguela Cove
and with the character of the site.

Considering the above, It is recommended that the following application be approved:

« Amendment of the site development plan In terms of Section 16(2)(l) of the Oversirand
Municipality By-Law on Municipal Land Use Planning, 2015;

* Departure from the provisions of Special Zone SZ-2 to allow for a market in terms of Section
16(2)(b) of the Overstrand Municlpality By-Law on Municipal Land Use Piaaning, 2015; and

= Departure from the provisions of Special Zone SZ-2 to allow for a place of entertainment in
lerms of Section 16(2)(b) of the Overstrand Municipality By-Law on Municipal Land Use
Planning, 2015.

Flle 17/95
Portion 229 of Farm Afdaks Rivier 575
November 2017
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ANNEXURE B: -

NOTICE OF SITE DEVELOPMENT PLAN AMENDMENT 2019
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PORTION 228 OF FARM NO 6§75, BENGUELA COVE, HERMANUS, OVERSTRAND MUNICIPAL AREA:
APPLICATION FOR AMENDMENT OF THE SITE DEVELOPMENT PLAN: WRAP ON BEHALF OF
BENGUELA COVE INVESTMENTS (PTY) LTD

Netice Is hereby given In terms of Section 48, read with Section 16(2)(J) of the Overstrand Municipallly By-
ng on Municipal Land Use Planning, 2015 that an application has been recelved for an amendment of the
site development plan to pemit a water play park, lerge wooden decking area and sealing area.

Full detalls regarding the proposal are available for inspection during weskdays between 08:00 and 16:30
at the Department: Town Planning, Paterson Street, Hermanus. Any written comments must be submitted
in accordance with the provisions of Sectlons 51 and 82 of the said By-Law and be submilted at the
Municipality (16 Paterson Street, Hermanus / (f) 0283132093 / lorelta@overstrand.gov.za) on or before 12
July 2019, quoting your name, address and conlact dstails, Interest In the application, as well as the
reesons for comment. Telephonic enquiries can be made to Mr. H Olivier at 028-313 8900, The
Municipality may refuse to accept comments received after the closing date. Any persen who cannot read
or write may visit the Town Planning Depariment where a municipal official will assist them In order to

formalize their comment.

GEDEELTE 228 VAN DIE PLAAS NR 575, BENGUELA COVE, HERMANUS, OVERSTRAND
MUNISIPALE AREA: AANSOEK OM WYSIGING VAN TERREINONTWIKKELINGSPLAN: WRAP

NAMENS BENGUELA COVE INVESTMENTS (PTY) LTD

Kennls geskied hiermee ingevolge Artikel 48, saamgelees met Adikel 16 (2)() van die Overstrand
Munisipaliteit Verordering vir Munisipale Grondgebrulksbeplanning, 2016, dat 'n aansoek ontvang is vir die
wyslging van dle terreinontwikkelingsplan ontvang Is om ‘n water spesipark, groot hout dek area en sitplek
area toe te laat.

Volle besonderheds rakende die voorstel Is beskikbaar vir inspeksle gedurende weeksdae tussen 08:00 en
16:30 by die Departement: Stadsbeplanning, Patersonstraat 16, Hermanus. Enige skriftelike kommentaar
op die veerstel Tmuetinggvalge dle bepalings van Artikels 51 en 52 van die Verordening ingedlen word en

) Patg raat 18, Hermanus / (f) 0283132093 / Joretta@overstrand.qov.za) berelk voor
met veymelding van u naam, adres, kontakbesonderhede, belang in die aansoak,
taar, Telefonlese navrae kan gerig word aan Mnr. H Ollvier by 028-313
eisr om dle kommentaar te aanvaar na die slitingsdatum. Enlge persaon
afe kan die Departement Stadsbeplanning bescek waar hul deur ‘'n munlsipale
gal word ten einde hul kemmentaar te formaliseer

12 Julle 2019,
el as die redes vir komms

INXALENYE 229 YEFAMA 575, BENGUELA COVE, EHERMANUS, UMDA KAMASPALA
WASEOVERSTRAND; UKULUNGISWA KWESICWANGCISO SOKUPHUHLISA [SAYITHI: WRAP
EGAMENI LIKA BENGUELA COVE INVESTMENTS (PTY) LTD

Esl sisaziso esikhutshwa ngokweSolotya 48 sfundwa kunye neSolotya 16(2)(l) loMthethwana kaMasipala
woYilo lokuSetyenziswa koMhlaba keMasipala, 2015 sokuba Kkufunyenwe Isicelo sokulunglswa
kwesicwangeiso sokuphuhlisa isayithi ukuvumela ipeki yokudiala yamanzl, Indawo enkulu yamaplanga
yokuhlala, kunye nendawo yokuhlala ezitulweni.

linkeukache ezipheleleyo malunga nesi sinduiulo ziysfumaneka ngeentsuku zomsebenz| phakathi kweyure-
08.00 ne-16:30 kwiSebe: Town Pianning, Paterson Street, Hermanus. Naziphl na izimvo ezlbhaliweyo
mezingeniswe ngokwezibanelelo zamaCandelo 51 nelama-52 alo Mthethwana zithunyelwe kuMasipala
(18 Paterson Street, Hermanus / (f) 0283132003 / (e) loretta@overstrend.gov.za) ngolu suku okenye
ngaphambi kwalo ulLweslhlanu, 12 uJulayi 2019 (EyeKhala / EyeNtlaba), unike Igama lakho, ldllest
neenkcukacha zonxibelelwano nawe, umdia wakho kwesi sicelo nezfzathw zokunlka lzimvo. Xa ufuna
ukubuzez into malunga nesl seziso ungafonela uMnu. H Olivier ku-028-313 8800. Umasipala angala
ukuzamkela izimvo ezffike emva komhla wokuvala, Nabani na ongakwazlyo ukufunda okanye ukubhala
makaye kwiSebe loYilo IweDolophu apho igesa llkamasipala liya kumncediea azlbhale izimvo zakhe.
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Plan 1: Locality Plan
Portion 229 of Farm Afdaks Rivier 575

E/Z_V:"i Portion 227 of Farm Aldoks Rivier §76 Fle number 19019
Plon prepored by: Reatishie Jankle
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AR EXECUTIYE SUMMARY
2. ABBREVIATIONS
OMZS Qversirand Municlpalily Zoning Scheme, 2013
SDF Qverstrand Municipality Spatial Development Framework, 2006
Q Qversfrand Municipality
A By-Law Overstrand Municipalify By-Law on Municipal Land Use Planning, 2015
SPLUMA Spatial Planning and Land Use Management Act, 2013
Upa Land Use Planning Act, 2014
PSD Western Cape Provincial Spatial Development Framework 2014
2] P Overstrand Municipality Infegraied Development Plan
IDF Integrated Development Framewerk 2014
DEADP Western Cape Department of Environmental Affairs cnd Development
Planning

S.El"_ : Site Development Plan
BCHOA Benguela Cove Home Owners Association
BC| Pty (Lid) Benguela Cove Investments Py (Lid)
BCE Benguela Cove Esiate

3. DEFINITIONMS PERTIMENT TO THIS PROPOSAL

Am'e.% iment | Applying for an exisfing SDP, which has been approved to be cmended, fo
of an SBP either, depici existing, or proposed buildings and land uses.

Urban fabrlc | Refers 1o the physical aspect of urbanism, emphasizing bullding types,
thoroughfares, open space, frontages, and shreetscapes but excluding
environmentlal, functional, economic and sociocullural aspects.

4. SUMMARY OF STATUS QUO PROPERTY DETAILS

WRAP [Wright Approach Consultancy)
Benguela Cove Investments Pty [Lid)
5,3815 ha

1322262008

ve conditions None

zoning [(OMZS

sche

Current land use Restaurant, gift shop, wine cellar wine tasting facility, pirate golf
course, water play park and |arge wooden decking- and seating
arec.

Current zonlhg Special Zone ($7-2)

Flle 19/019
Portion 229 of Farm Afdaks Rivier 675 Caledon
February 2C19
Page 8
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A EXECUTIVE SUMMARY

ATy o

5. SUBMITIED APPLUCATION: (REFERENCE: PTN 229 OF 575, HBENG (3817))

An application pertaining to the subject property was submitted by WRAP in November 2017

for the following;

* Amendment of the site development plan in ferms of Section 16(2){l) of the Overstrand
Municipdaiity By-Law on Municipal Land Use Planning, 2015;

» Departure from the provisions of Special Zone $I-2 to allow for a market in terms of Section
16{2) (b) of the Overstrand Municipality By-Law on Municipal Land Use Planning, 2015; and

« Departure from the provisions of Special Zone SZ-2 to allow for a place of entertainment in
terms of Section 16(2)(b) of the Overstrand Municipalify By-Law on Municlpal Land Use
Planning, 2015.

The application is curently being processed by the OM and a decision pertaining fo the
subject appiication will be taken in due course. The submission of this fown planning
application for the amendment of a SDP is therefore running concurrently with the submitted

fown planning application.
6. BACKGROUND

The owner of the subject property erected the following structures (refer Plan 3) on the subject
property:

1. Water play park;

2. Large wooden decking area; and

3. Seating area.

The purpose of this application is fo confer appropriate land use rights which permit the
above buildings and land uses. The application for the amendment of the SOP is proposed
to accommodate the existing buildings and land uses. Should this application be approved,
building plans will have to be submitted to the OM Building Control Department for approval.

Proposal rationale

The subjeci property currently has a pirate golf course (put-put) which is popular among
children and adulls. The parents of the children requested the property owner to also
establish a water play park which has o lown area and o deck to cater for the needs of the
children. The property owner subsequently consfructed the structures to make the existing
restaurant and wine tasting facility more appealing lo clients and fo make the entire
establishment more welcoming to families with children. :

The consfructed structures were also made lo be visually appealing 1o the residents of BCE
and to contrlbute to a contextually appropriate enhancement of the built environment of
BCE. The pirate golf course which is located next fo the existing structures is projected to
enhance the ambiance of the entire development, cater to the needs of cument clients and
alract genteel clients who will fit info the general make up of BC. The existing structures and
the approval of this application is therefore projected to not only enhance the existing
building In BCE buf fo also enhance the ambiance of the enlire estate area.
File 19/019

Porfion 229 of Farm Afdaks Rivier 575 Caledon

February 2019
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B el S EXECUTIVE SUMMARY

5. SUBMITTED APPLICATION: (REFERENCE PTN 229 OF 575, HBENG (3817))

An application pertaining to the subject property was submitted by WRAP in November 2017

for the following;

* Amendment of the site development plan in terms of Secfion 16{2)(l) of the Overstrand
Municipality By-Law on Municipal Land Use Flanning, 2015;

+ Departure from the provisions of Special Zone S7-2 to allow for a market in terms of Section
16(2)(b) of the Overstrand Municipality By-Low on Municipal Land Use Planning, 2015; and

» Departure from the provisions of Special Zone $7-2 to allow for a place of entertainment in
terms of Section 16(2)(b) of the Overstrand Municipality By-Law on Municlpal Land Use
Planning, 2015.

The application is currently being processed by the OM and a decision pertcining to the
subject application will be taken in due course, The submission of this town planning
application for the amendment of a SDP is therefore running concurrently with the submitted
town planning application.

6. BACKGROUND

The owner of the subject property erected the following structures (refer Plan 3} on the subject
property:

1. Water play park;

2. Large wooden decking area; and

3. Seating area.

The purpose of this application is fo confer appropriate land use rights which permit the
above buildings and land uses. The application for the amendment of the SDP is proposed
to accommodate the existing buildings and land uses. Should this application be approved,
building plans will have to be submitted to the OM Building Confrol Department for approval.

Proposal rafionate

The subject property currently has o pirate golf course (put-put) which is popular among
children and adulls. The parents of the children requested the preperty owner to also
establish a water play park which has a lawn area and a deck to cater for the needs of the
children. The property owner subsequently constructed the structures fo make the existing
restaurant and wine toslting facility more appedling to clients and to make the entire
establishment more welcoming to families with children.

The constructed structures were also made 1o be visudlly appedling fo the residents of BCE
and to contribute to a contextually appropriate enhancement of the built environment of
BCE. The pirate golf course which is located next to the existing structures is projected to
enhance the ambiance of the entire development, cater fo the needs of current clients and
attract genteel clients who will fit into the general make up of BC. The existing sfructures and
the approval of this application is therefore projected fo not only enhance the existing
building in BCE but to also enhance the ambiance of the entire estate area.
Hie 19/019

Portion 229 of Faim Afdaks Rlvler5<75 Cdledon
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7. BCE FABRIC

Benguela Cove Estate is one of the most upmarket areas in the Overstrand, characterized by a
high quality of life and functional space economy. All buildings have modern architectural
designs and building materials which are all in harmony with each other. The agricultural and
open space land uses enhance the openness of the area and promotes easy movement of
residents within the estate. The street frontages and offset of buildings from the street boundary
are longer than on other residential properties in Hermanus and enhances the configuration of
homes on the different erven. There is also a restaurant which offers a variety of up market meals
and beverages which also caters for kids as there is a pirate golf course on the premises,

The existing buildings for which ihe subject amendment of an SDP Is applied for, are in harmony
with the prevailing up market architectural styling of the ared (refer Plan 3) and add value the
existing visual setfing of BCE.

8. ZONING _ l
The subject property is zoned Special Zone $7-2. Herewith are the applicable development

parameters of the subject property and it being be assessed how this proposal is aligned or
deviate from these development parameters:

| Use Parameters Proposal Comply/deviate

Primary Tourism business, | Tourism business Comply

use house of worship

Consent None N/A N/A

use

Land use resirictions :

Floor 075 = 40361 hal022 Comply

factor permissible

Coverage |50% = 26907 hal17,3% Comply
permissible

Height At most 8m or 2 |The existing deck is lower than 8m. Comply
storeys, provided that
in the case of the
winery, the maximum
height shall be 14m.

Street 10m No kuildings encroach on the street | N/A
building building line.

line

Side A minimum of 10m | No buildings encroach on the side | Comply
buildihg provided that council | building line.

line may lay  down

building lines in the
inferest of public
health _and safely or

File 19/019
Portion 229 of Farm Afdaks Rivier 575 Ccledon
February 2019
Page 10
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to enforce any law or
right.

Parking Atleast 1 parking bay | Total GLA 5426m* which requires 217 Comply
per 25m? of the total | parking bays.

floor space provided | 309 parking bays are  provided
that in the case of a | crealing an excess of 92 parking bays,
"Place of Worship" 1
parking bay per 5|The marquee tent for which an
seats, application was submitted is curently
being processed and will
accommodate befween 50 and 80
people requiring 20 parking bays.

The market for which an application
was submitted [s cumently keing
processed and is 1729m? requiring 49
parking bays.

The existing buildings and land uses
which are applied for in the
amendment of the SDP do not require
any parking In terms of the Special
Zone requiremenis applicable fo the
subject property. This Is due to the fact
thal the water play park and large
wocden decking- and seafing area
are outbuildings which are anclilary
and subservient to other uses on the

subject property.
There is therefcre an excess of 3
parking bays.
Additionat definitions extracted from the Speclal Zone
i. Conference {acility means the use of a building for the hosting of conferences and
can include committes rooms, auditoriums, dining rooms and Qn-site consumption of
glcoholic bevg[gg_eg.
ii. Arfs R 3 £ g

i, tcuﬂsm buslness reans M}sg_ﬂgn_qj_q_sl@_c_z_n_cl_Lo_Ltbg_bgugmg; on the site for
business activitles, such as deemed by council as important to encourage the tourism
frade and seen as relevant fo the fourism trade and which are related fo the tourism

mwmmmum gueﬂhovses. guesf roomS. wi .nerles. souvenir shops,
arl salletle oric)
Hie 19/019
Portion 229 of Form Afdaks Rivier 575 Caledon
February 2019
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9. SERVICES

All services in the proposed development are intended fo be off the grid and the proposals will
herewilh be elucidated.

9.1 Electricity
The subject property is connected to the Eskom electricity network. The proposed land uses will
therefore use the electricity ovailable on the property.

9.2 Water
Potable water on the subject properly is received from the Fisherhaven Reservoir. None of the

existing buildings for which the amendment of the SDP is applied for require potable water, The
status quo with regerds to water will therefore remain unchanged.

9.3 Sewage
The subject property is connecled to the existing sewer network and system.

9.4 Traffic impacls, parking access and other transport related considerations

There is an existing road network on the subject property and there are 309 parking bays
available. The town planning application which has been submitted and which runs concurrent
with this application, illustrates that there are 306 parking bays required which means that there
is an excess of 3 parking bays on the property.

The water play park ond large wooden decking- and seating area are used by guests who visit
the restaurant/wine tasting facilily on the subject property and is therefore not projected to
attract any additional parking, apart from that which the restaurant currently attracts.

10. NEED AND DESIRABILITY

Section 66.(1)(c) of the By-law read with Section 55.(b) of LUPA highlights that each town
planning application must motivate the desirability of a propesal in accordance with provincial
guidelines. DEADP issued the "Provincial support document on Relevant Considerations 2015"
which should be considered before the Municipality takes a decision. The desirability guideline
in the document was used 1o assess the desirabilily of the approval and implementation of this

propesal.

Element for | Motivation of the impact of the approval and [Impact

consideration . implementation of this proposal. | Positive or
: : 1 Negative

Economlic impact The water play park and large wooden decking- and | Positive

sealing area, enhonce the otfractiveness and
popularity of the existing restaurant and wine tasting
facility. The existing buildings therefore enhances the
economic viability of the subject establishment and is

File 19/019
Portion 229 of Farm Afdaks Rivier 575 Caledon
February 2019
Page 12
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projected to enhance the need for additional labour
in the future which is a positive economic impact,
considering the unemployment rate prevalent in the
area.

Soaialimpact

The subject restaurant, wine tasting facility, weter play
park and large wooden decking- and seating areq,
attracts genteel clients from different socio-cultural
backgrounds and promotes intercultural interaction
on the subject property. The existing bulldings and land
uses on the subjecl property contibute towards
creating social cohesion on the subject property and
the approval of this proposal will facilitate this positive
process which Is currently underway.

‘Positive

Sealé of the caplial
investmert

The substantial amount of money which the property
owner has invesied in the subject properly illustrates
the commitment of the property owner towards
enhancing the prevailing architectural characier
prevalent in BCE.

This existing water play park and large wooden |1

decking- and sealing area is ancillary and subservient
to the prevailing tourlsm/restavrant character which is

prevalent on the subject property ond can be |-

regarded as a compatible land use.

Considering that the water play park and large e

wooden decking- and seating area attract additional

. | genteel clients to the subjec! property, this leads to |

addifional surveilkince on the subject property. This
surveillonce enhances the safely and wellbeing of the
visitors {o the subject establishment and other residents

in BCE.

There are no noxious land uses which occur on the
subject property and the hedlth of the surounding
community will therefore not be compromised on.

Impact on heritage

The existing bulldings on the subject property do not
have a heritage value, and the approval of Heritage

Western Cape is not required.

P&tliive

ﬁﬁﬁ. 5? b Tnposiiion
of  “condiflohs  can
-nhu dfe  an adveise
impdct of the proposed
land use

The imposition of conditions of approval on the subject

propasal is essential as it will ensure that the land use

rights which surounding property owners enjoy are not

deprived.

s That all signage have to comply with the
Qverstrand Municipgility By-Law on Signage;

« That all development paramelers in the applicable
Special Zone and other tifle deed resirictions be

Postive

Ale 19/019
Parlion 229 of Farm Atdaks Rivier 575 Caledon
February 2019
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complied with. This will ensure that the scale of the
subject development remains within reasonable
ovounds;

o That building plans be.submitted fo the Building
Deparfment for approval as that will ensure that
bullding is designed in accordance with prescribed
legisiation;

o That all prescripts of the fire department be
complied with to ensure that the subject building
does not become a fire risk to the occupant as well
as clients;

s That all land uses on the subject premises not
interfere with the pedce, comfort or become an
unbearable nuisance to surounding properly
owners; and 3

y » _That all other relevant legislation be complied with.

Aspects which Impact [ The deck which has been constructed is notf in any Fosilive

on qudality of life | way visually infrusive and will not deprive any resident

(lng!gc_‘l}g‘g views, | of BCE of any land use righis which are enjoyed.

sunlight, privacy, visual | -

Impect, character) The subject property is clso surounded by a private

- open space and the agricultural area of BCE. The
openness immediately adjocent fo the subject
properly is a buffer for other residents of BC and will
ensure that the minimal sound will be audible from the
water play park and large wooden decking area and
sedfing area, will not interfere with the peace and
comfort which residents enjoy.

11. SPATIAL PLANNING POLICIES

The PSDF, SDF, IDF and OMGMS were perused and the existing buildings do not contradict any
of the spatial planning policies which pertain fo the subject site.

12. COMMON LAW

Common law dictates that a properly owner may not use his/her land in such a way as fo
interfere with the rights of others, particularty neighbours (sic utere tuo ut alilenum non laedas). A
nuisance occurs when a land use interferes with a neighbour's or communities health, wellbeing
or comfort in the occupation of his/her land. There must however be evidence of material
interference and the complainant must not be oversensilive.

The test applied is one of reasonableness. In other words, would a reasonable man who Is the
neighbour or public believe that a water play park and large wooden decking- and seating
areq, which is contextually appropriate and complies with provisions of the Special Zone,

File 19/019
Porfion 229 of Farm Atdaks Rivier 575 Caledon
February 2019
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complain about the land uses. In other words, would the existing land use for which an
application is submitied, negatively affect the wellbeing of the neighbours or the public in the
occupation of their land? Considering the merifs and scale of the land uses which are applied
for, a reasonable person would not be deprived of his/her right of cccupation and wellbeing
should this application be approved. The water play park and large wooden decking- and,
seating area, applied for are not noxious land uses which are project to deprive any resident in
BC of any land use rights which are enjoyed.

13. PLANNING PRINCIPLES

The proposal was andlysed for consistency with the planning principles to provide a
recommendation to the competent deciding autharities for the application in terms of Section
42 of SPLUMA and Chapter VI of LUPA.

Spatial Justice

Refers 1o the need fo redress the past apartheid spatial development imbalances and aim for
equity in the provision of access io opportunities, faciliies, services and land. The additional
employment opportunities relating to maintenance and cleaning created af the water play park
and large woeoden decking- and sealing area, mostly benefit the previously disadvantaged. This
allows employees who were unemployed to earn an income which enables access to
opportunities, quaiity services, faciliies and housing possible due to the additional income
stream. This will therefore enable the subject development, the operation thereof and approval
of this proposal fo contribute to addressing spatial development imbalances caused by
apartheld spatial and land use planning.

Spatial Sustainability

Spatial sustainobility in the context of land use planning means promoting mixed use
environments which allow for a functional space economy io flourish. The land uses on the
subject property which are related to the tourism industry, promote a functional space economy
and there is a complementary mix of fourism related land uses. The approval of this proposal will
Iherefore enable the functional space economy on the subject property to flourish,

Efficiency

Efficiency refers to the need fo create rural areas that optimise on the use of space, energy,
infrastructure, resources and fand. The water play park and large wooden decking- and seating
area, promotes the optimal utilisafion of space, energy, infrasiruciure, resources and land on the
subject property while being in harmony with the valued architectural character and styling of
the subject site.

Spatial Resilience

This proposal Is not in conflict with any spatial resilience development proposals for the subject
site highlighted in the PSDF, IDF, SDF and OMGMS. The land use/economic diversification on the
subject properly will therefore make the established commercial enterprise on the subject
property to be able fo absorb economic and environmental shock in a timely and efficient
manner,

Flle 19/019
Portion 229 of Farm Afdaks Rivier 575 Caledon
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Good Administration

Good administration in the context of land use planning refers to the promotion of integrated,
consultative planning practices in which all spheres of government and other role players ensure
a joint planning approach s pursued. The proposed development will promote consuliative
planning as the Municipdlity will advertise the proposal fo the public to allow the comments of
the public to be taken into consideration. WRAP will also respand fo the comments of the public
and take the comments Into consideration in the planning of the project. All these measures will
ensure that a joint planning approach Is pursued to the benefif of the owner of the property and
the community,

Flle 19/019
Portion 229 of Farm Aldaks Rivier 575 Caledon
February 2019
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14, EVALUATION AND CONCLUSION

The following Is a syncpsis of the essential elements that make this proposal viable and
practical:

Application
Amendment of a site development plan lo accommodate the water play park and large
wooden decking- and seating area.

BCE tabric
The existing buildings for which an amendment of the SDP is applied for contribute to the
enhancement of the prevailing BCE fabric.

Zoning

* The water play park and large wooden decking- and seatling area are primary rights on
the subject property, encourage the existing tourism indusfry and are all primary rights and
also comply with the definition of an outbuilding;

» The permissible coverage is 50% and the exisfing deck has increased the existing
coverage to 17,3%;

» [he deck is lower than 8m;

» No building lines are encroached upon; and

* There are 306 parking bays required and 309 parking bays are available on the property.

Services avdilability
Service Avdilability yes or no
Eleciricity Yes
Water Yes
Waste Yes
Sewage Yes
Access and egress | Yes

Desirability '
Element for consideration | Molivation Impact
Positive or
Negalive
Economic impact The increased viability of the restaurant and | Positive
wine tasting facility brought about by the water
play park and large wooden decking- and
seating area has g positive economic impact.
Social impact The intercultural interaction of genteel clients | Positive
on the subject properly is a positive social
impact which is enhanced by the water play

File 12/019
Portion 229 of Farm Afdaks Rivier 575 Cdledon
February 2019
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park and large wooden decking- and seating
areq, contributes to social cohesion,

Scale of the capltal The scale of the caplial invested on the subject | Posifive

Investmeni properly illustrates the commitment of the
property owner towards confibuting to the
aesthefically appealing built environment of
BCE.

Impact on safety, hedlth The additional surveillance of genieel guests on | Posilive
and wellbelng of the the subject properly can be regarded as
surrounding commiunily; enhancing the safely, headlth and wellbeing of

the residents of BCE.

Impact on heiitage No heritage sensitive areas will be impacted | Posifive

upon.

Whether the imposilion of | There are several conditions of approval which | Positive
conditlons can mifigate an | are proposed which can guarantee that the
adverse Impact of the subject proposal does not deprive surrounding
proposed land use property owners of land use rights which are

enjoyed,

Spatial planning policies

The appraval of this proposal Is not in conflict with any spatial planning policies.

Flanning Principles
Policy Motivation Compliance

Yes or No
Spafial Justice | The approval of this proposal wil enable the activities | Yes
which occur on the water play park and large wooden
decking- and seating area to continue to contribute fo
addressing spatial development imbalances caused by
apartheid planning.

Spatial The use of the wafer play park and large wooden | Yes
Sustdginability decking- and seating area are aligned with the princlples

of spatial sustainakbility,

[ Efficlenty This proposal promotes the efficient use of the subject erf. | Yes
Spatial This proposal is aligned with the spatial reslience palicy | Yes
Resitience proposal which pertain to this site,

Goad The OM has o credible history of promoling good | Yes

administration | adminisirafion in the processing of land use applications.

Portion 229 of Farm Afdaoks Rivier 575 Caledon
February 2019
Page 18




760

112/118

{:‘;,
WRAP RECOMMENDATION

15.  RECOMMENDATION

This motivation report has illustrated that existing water play park and large wooden decking-
and sealing area are aligned with the prevailing architectural character and styling of BCE.

Considering the above, it is recommended that the following be approved:
* Amendment of a site development plan to accommodate the existi r pla rk

existing water play park,
and large wooden decking- and seating area in ferms of Section 1 6(2)(l) of the Oversirand
Municipality By-Law on Municipal Land Use Planning, 2015.

File 19/019
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Plan 3: SDP :
Portion 229 of Farm Afdak
Rivier 575 Caledon
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Coe \‘\ O\\\)(EI >

Tel/Fax : 8515962
Cell : 0832935403
5 July2019

For attention: S Muller & H Olivier

-

Re: Portion 229 of farm no 575 Benguela Cove, Hermanus, Overstrand Municipal Area
File reference: Ptn 229/575 HBENG
Dear Sir / Madam

Services 9.4 of your application refer to Traffic impacts, parking and other transport
related considerations. The existing road network & parking area adjacent to the Pirate Golf
& Water Park allows for any vehicle or person to enter into the home owners portion of the
estate without any security checks. Furthermore the total parking of 306 bays includes a large
portion of vehicles driving into the estate adjacent to the home owner’s area again with
absolutely no consideration of security in place.

Section 10 Need and desirability, Impact on safety, health and wellbeing of the
surrounding community. Once again what is stated as additional surveillance on the subject
property is non-existent as we have people and vehicles walking and driving right in front of
our house all the time.

Section 10 Whether the imposition of conditions can mitigate an adverse impact of the
proposed land use. Due to no security behind the winery and easy access into the home
owners portion of the estate adjacent to the Private Golf & Water Park, we are now deprived
of the privileges that one should have when living in a security estate. (We are not secure)

For the record we do hear loudly and clearly, music & voices from the Private Golf & Water
Park

Should however the correct security be in place, we would not be writing this letter. The
security or lack of sccurity is of great concem to us. Please take this seriously before some
criminal activity occurs which threatens somebody's life.

Yours sincerely
/ - % /\./‘ 2 -
&%/A‘ FILE NO: £ A ‘}-M_,[_S..".Li]

Richard & Lisa Southin
LEYSON CONSTRUCTION AN
147 Benguela Cove estate l"‘" |

0832935403 /0810420672 e
o : ig_g_g_maammn no: 229971 %‘l

MEMBERS R SOUTHIN
610701 8 - CK 9812655123
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Date: 1 July 2019

Ref:

Your Ref; 2948/2019;
Ptn 229/575 HBENG

E: info@tommybrummer.co.za

FILENG: P\ = = ~<
The Director: Infrastructure and Planning ! G als =1

c:.vsﬂ}\c\ H

Overstrand Municipality 2

PO Box 20 SOAM NQ:
Hermanus

7200

COLLABORATOR §0:| 2.9 bS]

Dear Sir L S E
OBJECTION: APPLICATION FOR AMENDMENT OF SITE DEVELOPMENT PLAN (SDP);

PORTION 229 OF FARM 575, CALEDON AT BENGUELA COVE

> B Introduction

We act for the Austen Dundas Family Trust (“The Trust”) who are property owners in the
Benguela Cove Estate. The Trust is in receipt of your letter dated 3 June 2019, calling for
comments or objections to the proposed Site Development Plan (SDP) amendment as
advertised. This letter serves to submit the Trusts' objection to the application for, inter alia, the
following reasons:

* Contradictory Information: The motivation contains contradictory information relating to
the additional uses and infrastructure as proposed in the amended SDP. The contradictory
information makes the objective assessment of the application problematic.

* Impact on Character of the area: The applicant does not give adequate consideration to
the adverse impact the proposal will have on the character of the area or the impact on the
surrounding landowners' existing rights, especially in terms of noise.

» Impact on Existing Rights: The applicant has not given adequate consideration to the full
extent of the impact that the final development will have on surrounding properties. The
manner in which the various SDP amendments (proposed market, additional marquee tent,
water play park and deck sealing area) are being applied for, in separate planning
applications being run in parallel, does not allow for a complete evaluation of the cumulative
impacts of all the additional uses. The potential impact of all the proposed additional
developments on existing rights and well-being of the community, can thus not be properly
assessed.

2. Contradictory Information

It is a commonplace principle of law that any application submitted to an administrative body
such as the Overstrand Municipality should be made honestly and should include all relevant
and material facts, so that the decision-making body can apply its mind in an informed manner
and come to an informed decision, having taken all relevant and material considerations,
including impacts on existing rights, into account.

Member: THOMAS BRIAN BRUMMER
Registration Number. B. Sc M(TRP) Pr Planner A/281/1985
Tommy B CC Reg jon N T CK 94/032549/23
- 2 JUL ng Vat Registration Number: 4900146830
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The motivation submitted by the applicant for the amendment of the SDP of the property
contradicts itself, specifically with regard to the use and associated traffic generation of the
wooden deck and water play park. In the extract from the motivation below, the applicant states
that the water play park, wooden decking and seating area are to befis used by guests who visit
the restaurant and wine tasting and; “...it is therefore projected not to attract additional parking”.

o gty PR P

9.4 Traffic impacis, parking access and other fr
There is an existing road network on the subject property and there are 309 parking bays
available. The fown planning applicafion which has been submilted and which runs concurrent
with this application, lustraies that there are 304 parking bays required whict means that there
is an excess of 3 parking bays on the property.

The water ploy park and large wooden decking- and seating area are used by guests who visit
the restavranl/wine lasting facility on the subject property and s therefore not projected to
atfract any additionat parking, apart from thal which the restaurant currently attracts.

Further in the motivation, when evaluating the impact of the proposed uses (see extract below),
the applicant states that the uses will attract “additional genteel clients”. This then must have
implications for additional traffic and also noise generation. The applicant must be required to
clarify the exact nature of users of the water play park, wooden decking and seating area, and
provide additional parking for the “additional genteel clients”.

Impacl on safety, health | Considering that the water ploy pork and Iorge' Positive
and wellbeing of the | wooden decking-and seating crea oftract additional ‘
surrounding community; | genteel clients to the subjact property, this leads fo |
additional surveillance on the subject property. This |
surveilance enhances the safety and wellbeing of the

visitors to the subject establishment and other residents

in 8CE.

There are no noxious land uses which occur on the
subject property and the health of the surrounding
community will therefore not be compromised on.

Impact on Existing Character and Rights

Of greater concern to our clients is the negative impacts that the additional uses will have on
the rights that they currently have in terms of the special zoning of Benguela Cove. The
additional uses will have a negative impact on the peace and tranquillity that is enjoyed by the
land owners, especially close to the tourist facility — which now appears to be taking on the
character of an amusement park with all the proposed additional activities. The addition of
playpark activities will not only generate additional traffic, but will by their nature, generate
significant noise. This is in addition to the already noisy golf course and noise from the proposed
market area.

The applicant, in evaluating the impact of the proposals on the ‘quality of life’, see extract below,
notes that open space and openness between the proposed facilities and surrounding
residences act as “....a buffer for other residents of BC and will ensure that minimal sound will
be audible from the water play park and large wooden decking area and seating area, will not
interfere with the peace and comfort which residents enjoy”.

This statement is factually incorrect and flawed. It is common knowledge that openness
actually promotes the distribution of sound. Noise barriers are therefore commonly erected
between busy roads and abutting residential areas to block and disperse sound. The applicants’
evaluation of impact is therefore incorrect and must be noted as 'negative'. The additional uses
at the golf course specifically, will have a significant noise impact on existing residents. This is
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as a result of the openness, inadequate noise barriers as well as the possible absence of
restricted operating hours.

Aspecis which Impaci | The deck which hos been constructed is nof in any | Positive
on quality of life | way visually infrusive and will not deprive cny resident

(including views, | of BCE of any land use rights which are enjoyed.
sunlight, privacy, visval |
impacl, character) The subject property is also sumounded by a private |

open space and the agricultural orea of BCE. The
openness immediately adjocenl io the subject
properly is a buffer for other residents of BC and will
ensure that the minimal sound will be audible from the
water play park and large wooden decking arec and
seafing area, will not interfere with the peace and
comfort which residents enjoy.

The applicant actually acknowledges that the proposal will have negative impacts by proposing
a list of ‘conditions’ to be imposed that would ‘mitigate’ the impacts of the proposal — as indicated
in the extract from the motivation report, below.

Whether the imposition | The imposition of conditions of opproval on the subject | Poslitive

of  conditions can | proposal is essential as it will ensure that the land use |
mitigate an  adverse | rights which surounding properly owners enjoy are not
impact of the proposed | deprived. [
land use « That all signage have fo comply with the ‘

Overstrond Municipality By-Law on Signage; [

» That all development parameters in the applicable |
Special Zone and other title deed restrictions be

complied with. This will ensure that the scale of the
subject development remains within reasonable
bounds;

« That building plans be submitted to the Building
Depariment for approval as that will ensure that
building s designed in accordance with prescribed
legisiation;

s That all prescripts of the fire department be
complied with fo ensure that the subject building
does not become a fire risk to the occupant as well
as clients;

s Thal all land uses on the subject premises not
interfere with the peace, comfort or become an
unbearable nuisance lo surounding property
owners; and

o That all other relevant legislation be complied with.

We are of the opinion that these proposed conditions are hopelessly inadequate to address the
negative impacts that can clearly be anticipated by the proposed uses.

Council must consider imposing the following conditions if the proposals are considered for
approval:

¢ There must be requirements for significant noise barrier installation around the water
park, deck and seating area, including the golf course, to contain the noise generation.

* Additional large tree planting along the eastern boundary of the tourist facility must be
required. This will also assist in reducing noise spill from the facility to the surrounding
residential areas.

+ Clear times of operation must be given to restrict the operating hours of the water park
and associated facilities. Especially the outside deck and seating areas.
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* The issue of additional parking must be addressed. The additional facilities will in our
opinion (and per motivation from the applicant) generate additional patrons and not only
be used by visitors to the restaurant and wine tasting.

* The applicant must be required to provide one complete SDP to indicate all additional
uses and changes. This complete SDP, compliant with the By-Law, must be advertised
for further comment.

Conclusion

We conclude that the current application is not adequately motivated and does not consider the
actual impacts of the proposal. In fact, the motivation contradicts itself and presents the Councll
with statements that are factually incorrect. Council would do well to refuse the application on
this basis but also when considering the potential negative impacts on the rights of the existing
owners in Benguela Cove.

The approach by the applicant, to submit selected bits of development as separate SDP
amendment applications is considered as an attempt to not fully disclose the final development
and does not enable the Council or the public to adequately assess the potential impact.

Furthermore, we note that the SDP as submitted is not scaled and not dimensioned. This is
contrary to the requirements of the By-Law on Municipal Planning, 2015 which defines an SDP
as follows (our underlined highlighting):

“site development plan” means a scaled and dimensioned plan that shows details of the
proposed land development including the site layout, positioning of buildings, structures,
access, building designs and landscaping, as stipulated in the applicable Zoning Scheme
Reguiations;”

Council can therefore not approve the SDP as submitted and must require that the SDP comply
with the legal requirements as per the By-Law.

Finally, should the application be considered for approval, Council must at the very least impose
conditions to limit noise dispersal and restrict time of operation to limit noise impacts. Such
measures may reduce negative impact on existing rights.

Yours faithfully

Tommy Brummer

TOMMY BRUMMER TOWN PLANNERS
July 2019
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~Town Plannlng &Pro;ect 'Managemeﬁt-:

Our Reference: 19/019 =z
Your reference: PTN 229/575 HBENG Erzno: AN 224 \5"5
i ‘:’\decl ]
20 August 2019 SCAN NOT
The Municipal M l l LA = l
e Municipa anager { ¢
Overstrand Municipality ! C DLLABORATOR NO: —
P O Box 20 L Flwis=) J
HERMANUS
7200
Attention: Mr Henk Olivier
PORTION 229 OF FARM AFDAKS RIVIER 575 CALEDON: ICATION FOR AN AMENDMENT

OF A SITE DEVELOPMENT PLAN

Comments and objections were received from:

J Viljoen;

M & R Diessner;

CS McCarthy;

V & IM Buchholz;

M & S Prew;

R & J Chopamba;

Anneli van Zyl Attorneys obo Karl & Sarah Properties (Pty) Ltd;
N Buchholz;

Anneli van Zyl Aftorneys obo K Oswald-Diesel:

DECA Consulting (E Schoeman);

Leyson Construction (R & L Southin); and

Tormmy Brummer Town Planners obo the Austen Dundas Family Trust.

Project Planning | Project Feasllity | Land Use Applicalions | Project Execution Management | Liquor Licensing

N Wright Approach Investments 35 Duiker Street, Tel: +27 (0})28 313 1411 Email: admin@wrapgroup.co.za
136 CC P O Box 1247 Fox: +27 0865083248 Web: www.wiapgroup.co.2e
(Reg No. 2002/060745/23) B Hermanus, 7200

AN

2 3 AUS 2019 Established 2002
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Response to objections pertaining to impact related considerations

Objection

Comment

When we purchased our property at
Benguela Cove we gave consideration to
the site development plan and the
approved activities. Our purchase was
based on this. The proposed amendment
will again be a step in the direction to
fundamentally change the character of
the estafe.

The water play park, wooden decking and
seating area are all primary rights on the
subject property. The subject structures are
all lower than 1m and not visually intrusive
and are therefore in harmony with the
current character of the site. The proposed
amendment of the site development plan
is not unlocking additional development
rights which the objector did not expect.

Response to objections pertaining to the Benguela Cove constitution related considerations

Objection

Comment

Non-compliance with the Constitution of
Benguela Cove Estate:

Benguela Cove Investments (Pty) Lid
{hereinafter referred to as BCI is the
developer of the Benguela Cove Estate
and the owner of Portion 229 of the Farm
575, Afdaksrivier, and the Company is as
such also a member of the Benguela Cove
Estate Home Owners Association.

The Estate and its Home Owners Association
is governed by a formal Consfitution, which
requires from the members of the
Association to follow specific procedures
concerning particular matters. In  the
instance of the applicafion to amend the
Site Development Plan of Portion 229, BCI
should have approached the Association
as well as the Urban and Architectural
Review Control Committee to obtain
consent for the matter(s) in question, but
BIC did not do so.

“Internal Land-Use Management
instruments of the Benguela Cove Estate

The character of the Benguela Cove Estale
is generally made up of the righis of the
individual home owners, the intended
architecture and the local environmental
aspects, and these dynamics are
predominantly managed and protected
by means of the following legal documents:
I. The Urban & Architectural Design
Controls, March 2018, and
il. The Benguela Cove Home Owners'
Associafion  Consfitution, updated
2018.
In the comespondence received from
BCEHOA it was pointed out that the Estate's
Constitution addresses matters conceming
the sub-division and / or rezoning of land
units_within the Estate, and the following

Voting

The contents under the voting heading only
pertain fo the process regarding internal
decision making and has no relevance to
the submitted proposal.

Dealing with common property

In terms of Section 2.4.4 of the BCHOA the
subject property is not common property as
it is explicitly excluded from the definition of
common property. The consent of the
BCHOA is therefore not required.

No subdivision or rezoning and not more
than one dwelling

The submitted proposal does not entail a
subdivision, rezoning or the construction of
a dwelling unit. The consent of the BCHOA
is therefore not required.

Building standard rules and aesthetic
approval

The submitted application relates to
conferring the most appropriate land use
rights to the existing water play park,
wooden decking and seating area. The
seating areq, pool and wooden deck are
all lower than 1m and are therefore not
regarded as buildings in terms of the
National Building Regulations and Building
Standards Act No. 103 of 1977. The consent
of the BCHOA is therefore not required as
the subject land uses are not regarded as
buildings.

Membership

The contents under the heading elucidate
what each property owner must comply
with to be a member of the BCHOA and
conditions which need to be complied with
before any property is transfemed. The
section which refers to building works can
therefore only be evoked before a property
is transferred.
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conditions in the Consfitution are thus in

question.
Heading- " 20. VOTING"
e 207 Notwithstanding anything

contained in this constitution, any
resolution or the amendment of a
resolution

e 20.7.1 which would have the effect of
amending or repedaling any part of this
constitution, or

e 20.7.2 which would have the effect of
amending or repealing paragraph 31
of this constitution which paragraph
precludes subdivision or rezoning of the
erven or the erection of more than one
awelling per erf, or

 20.7.3 which would have the effect of
amending or repedling paragraph 32
and 33 dealing with the Urban and
Architectural Review Controls Manual
the Architectural Controls, shail require
a 75% (three quarters)] majority of all
Members entifled fo vote before the
resolufion may be passed, which shall
be known as a special resolution.

and

Heading- "30. DEALING WITH COMMON

PROPERTY"

e 30.1 Neither the whole nor any portion
of the common property shall be:

e 30.2.3 subjected to any rights, whether
registered in the Deeds registry or not,
of use, occupation or servitude, save
those enjoyed by the Members of the
Association in terms hereof, or which
allow for agricultural activities o be
conducted similar in nature to the
Agricultural Entferprise; or

e 30.24 built wupon, improved or
enhanced in value by the construction
of buildings, erection of facilities or
amenities, other than as contained in
this constitution and in the approved
layout plan, without the sanction of a
special resolution of the Members of
the Association;
and

The submitted proposal pertains to the
conferring of appropriate land use rights to
the existing structures and the OM is the
decision-making authority in this regard
and not the Urban Architectural Review
Committee.
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Heading- "31. NO SUBDIVISION OR
REZONING AND NOT MORE THAN ONE
DWELLING"

31.1 No Member shall be entitled to
subdivide or rezone his erf, it being noted
that that Erf 228 has been zoned as the
Hotel and Related Facilifies Development,
together with the Agricultural Enterprise,
which shall enjoy a separate zoning sfatus
commensurate with its function as main
farm complex for the cultivation,
harvesting, processing and marketing of
the produce of the agricultural property,
together which the Commercial
Component, being Erf 229, comprises of
with the Winery, Restaurant, Farm Stall, the
Chapel, Conference facilities being zoned
as Commercial.

and

Heading- "3 2. BUILDING STANDARD RULES

AND AESTHETIC APPROVAL"

e 32.1 It is recorded that the Trustee
Committee has appointed the Benguela
Cove Urban and Architectural Design
Review Commiftee which comprises of
Ellis Associates Architects and two
Members appointed by the Developer.
In compliance with paragraph

e 4.6.2 above no owner or any erf shall be
entifled to build on his erf or effect any
improvements thereto or erect any
structures thereon without the prior
approval of the Urban and Architectural
Review Confrol Committee, hereinafter
referred to as UARCC..."

e 32.2 No owner of any erf shall be entitled
fo alter any construction thereon or alter
or vary the design or facade of his
building, dwelling or improvements so
constructed, without written approval of
the said UARCC."

Paragraph 4.6.2 as referred to in the above
reads as follows:
Heading - "4. MEMBERSHIP"

s "4.6 No Member shall be enfitled to
transfer an erf, unless a duly authorised
representative of the Trustee Committee
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or the relevant party to which such
function has been delegated has in
writing consented to the fransfer, and
the following conditions of tille are
imposed, namely:

e "4.6.2 No Improvements, alterafions,
restructuring, repairs or any building work
of any nature shall be affected to the
property, nor shall the access to the
property be alfered, without the prior
written approval of the Association."

The ‘“Association" means, as per the
definition, the "Benguela Cove Lagoon
Owners Association'".

(As an informative footnote to the above
extracts from the Estate's Constitution, it is
stated that cognisance should be taken
that "Rezoning" in terms of the Overstrand
Municipal Planning By-Law (2015] means
the change in zoning in relation to a
particular land unit or units or portion of a
land unit in terms of Planning Law).

The following is derived from the

information provided above:

e The amendment of the Constitution
requires 75% support of the members of
the Association.

e The Benguela Cove Lagoon Owner
Association, with a special resolution, has
the mandate in terms of the common
property to:

» Allow  building, improvement or
enhancement etc other than that
shown on the original approved layout
plan. The latter is inferpreted to also
include the SDP.

e The Urban and Architectural Review
Control Committee  (UARCC), as
appointed by the Trustee Committee,
has the mandate fo allow the approval
of building plans of any structure,
including improvements and alterations
to structures, and to vary the design or
facades.

In consideration of the aforementioned, it
can be argued that a change in land-use
that requires a departure and consequent
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amendment of the [approved) SDP, shouid
be subjected to the permission of the
Members of the Benguela Cove Lagoon
Owners Association and by passing a
special resolution with the effect thereto.

No consent was obtained from the
Benguela Cove Home Owners Association
for the facilities aiready constructed on the
commercial property, and neither were
fthose facilities formally approved by the
Municipality. Regarding the application in
question. the Developer has once again
faited to engage with the Home Owners.

“BCl do not appear to have received
approval by the Urban Architectural
Review commitfee as set out in the
Homeowners Constitution which requires a
special resolution in order fo approve

additions/alterations."

Response fo objections pertaining to enginee

ring capacity related considerations

Objection

Comment

The attached report by DECA Consulting
is self-explanatory insofar as the
updating/amendment of certain
engineering services documents are
concerned.

Impact on the Environment:

a. Benguela Cove is a Water Scarce Area:
Running a water park uses a large
amount of water. Surely it is not a good
idea to do this in a water scarce area.

According to the Applicafion, in
section '9.2 water’, it states that water
is received from the Fisherhaven
reservoir.

The Fisherhaven reservoir gefs water
from "De Bos Dam" (according fo this
document "OVERSTRAND
MUNICIPALITY: WATER SERVICES
DEVELOPMENT PLAN'")

The Current Dam levels (from here):

De Bos Dam

Date: 8 July 2019

Current storage: 48.1%

Storage level last week: 37.7%

Water

The objector is highlighting that water
storage levels at the De Bos Dam increased
from 37.7% to 48.1% in cone week. The
objector is therefore illusirating that the
water stored in dams is increasing. It is
common practice for properties to have
pools in Benguela Cove and it is unclear as
to why the owner of the subject property
should be denied of the same right.

The water in the subject park is not
discharged into the lagoon but is freated
on site. This prevents the adverse impacts
on the precious wildiife of Benguela Cove.

National Environmental Management Act
No listed activities in the National
Environmental Management Act are
triggered by this proposal. This nullifies the
need to obtain authorisation.

Services

The impact of the exiting water play park,
wooden decking and seating area does
not require the amendment of the services
report due to the small-scale nature of the




773

7/13

After a huge amount of rain this Winfer,
we are still only on 48.1 %.

Surely, we should not approve plans to
operate a water park at this level.

b. Benguela Cove is a protected nature
reserve,
A waterpark uses a huge amount of
chemical in water to keep it clean.
Surely this will affect marine and wildlife
in the area.

Additionally, the noise will probably
chase away many of the bird species
in the area (who are typically sensitive
fo sound disturbances).

Has the necessary environment impact
assessments been done?

If so, please send me the impact
assessment reports so that | can sfudy
them as | simply cannot believe this
would be acceptable to the nafure
reserve site.

The amendment of the existing Site
Development Plan of the commercial
property at Benguela Cove Estate, in
essence, proposes (a the legalization of
facilifies that were constructed without
formal Municipal approval, and (b) the
addition of new facilities that are still to be
constructed.

We have with the aforesaid in mind
conducted an assessment of the existing
documentation that addresses the bulk
and internal engineering services of
Benguela Cove Estate, and concluded
that the following documents would have
to be updated/amended to reflect the
status quo of the proposed amendments
to the Site Development Pian:

(ij Services repori concerning Benguela
Cove Estate and the Site Development
Plan for Ptn 2 of Farm 575, Afdaksrivier-
DECA Consulling, 08 June 2016.

land uses. The land uses are also not an
unbearable burden on the existing services
on the subject site which nullifies the need
for the services report to be updated. The:
owner of the subject property does not
have to amend a site development plan for
Portion 2 of Farm 575, Afdaksrivier, as the
property is in the ownership of a different
entity.

Additional developmeni levies are only
applicable when additional land portions
are crealed which have additional land
use rights which is not the case with the
submitted application. The existing water
play park, large wooden deck and seating
area could however lead to the marginal
increase of the value of the subject
property. The increase which wil be
recorded when the OM updates the
valuation roll will result in additional rates
paid by the property owner. Additional
development contribution levies are
therefore not applicable in this instance.

The service agreement between the
Overstrand Municipality and Benguela
Cove Investments (Pty) Ltd would only have
to be amended if the nature of additional
land uses necessitates that.

Security

The guest who visit the Pirate Golf Course &
Water Park area do not roam into the BC
home-owners portion as there is no need o
do so.

There is security at the entrance of BC and
at different entrances intc the BC home-
owners portion of the estate. These tight
security measures prevalent in the area as
well as the additional surveillance of the
guests has a positive impact on the security
of the area.

The users of the water play park, wooden
decking and seating area primarily visit the
subject site to eat at the restaurant. This
therefore makes the water play park,
wooden decking and sealing area an
ancillary and subservient land use which
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(i) Calculation of Development
Confribution levies- DECA Consulting,
2017.

.(ii} Services  Agreement between the
Overstrand Municipality and Benguela
Cove Investments (Ply] Lid - DECA
Consulting, 2017.

The extent of the facilities and amenities at
Benguela Cove Estate govern the content
and context of the aforementioned
documents, and it should therefore be
updated/amended to reflect the latest
services requirements at Benguela Cove
Estate.

“We are very concerned about the water
usage for a water park in the drought
affected Western Cape."

“Services 9.4 of your applicafion refer to
Traffic impacts, parking and other fransport
related considerations. The existing road
neiwork & parking area adjacent to the
Pirate Golf & Water Park allows for any
vehicle or person to enter into the home
owners portion of the estafe without any
security checks. Furthermore, the fotal
parking of 306 bays includes a large portion
of vehicles driving into the estate adjacent
to the home owner's area again with
absolutfely no consideration of security in
place."

“Contradictory information: The maotivation
contains contradictory information relating
fo the additional uses and infrastructure as
proposed in the amended SDP. The
confradictory information makes the
objective assessment of the application
problematic.

it is a commonplace principle of law that
any application submitted to an
administrative body such as the Overstrand
Municipality should be made honesfly and
should include all reievant and material
facts, so that the decision-making body can
apply its mind in an informed manner and
come to an informed decision. having
faken all _relevant and  material

does not altract guests who exclusively visit |
the subject site with the intent of swimming
in the pool or sitting at the seating area.

Parking

The owner of the subject property
constructed the water play park, wooden
decking and seating area with the hope
that is would attract more guests at the
restaurant who would later use the land
uses applied for. It should therefore be
noted that the restaurant already provides
sufficient parking in terms of the applicable
Special Zone requirements and that the
provision of additional parking s not
necessary.
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considerafions, including impacts on

existing rights, into account.

The motivation submitfed by the applicant
for the amendment of the SDP of the
property confradicts ifself, specifically with
regard fo the use and associafed traffic
generation of the wooden deck and water
play park. In the exfract from the mofivation
below. the applicant states that the water
play park, wooden decking and seafing
area are fo be/is used by guests who visit
the restaurant and wine tasting and; "..it is
therefore projected not to atiract
additional parking.”

“Furfher in the motivation, when evaluating

the impact of the proposed uses (see
extract below), the applicant states that
the wuses will ottract "odditional genteel
clients”. This then must have implications for
addifional traffic and also noise generation.
The applicant must be required to clarify the
exact nature of users of the water play park,
wooden decking and seafing area, and
provide addifional  parking for  the
‘additional genteel clients"”

Response to objections pertaining to noise and light related considerations

Objection

Comment

| bought into the estate because it was sold
as a quiet exclusive estate. "the lowest
density estate in south Africa”

"l expected a quiet escape away from the
noisy cities. | am concemed about the
noise disturbance of a fully operational
water park full of playing and screaming
kids. | believe this will negatively impact my
property value, since it's value is largely due
to the area being a quiet, profected,
isolated and exclusive nature reserve.”

“l am not opposed fo the enhancement of
the commercial development side of the
Benguela Cove Estate, however | object fo
any noise poliution and light pollution. We
purchased this property for the peaceful
and franquil ambiance that the estate
offers and fo be ulilised as a family home
where we spend weekends and holidays to
relax and recharge. It would be exfremely

The noise levels which can be emitted from
the seafing areqa, water play park and
wooden deck is minimal. The subject
praperty is surrounded by an open space
and agricultural component. This acts as o
buffer which minimises the impact of any
noise which could be emitted from the
subject property.

tis clear from the comments that the water
play park which is currently in operation has
not become a disturbance as the objector
is worried about the prospects of screaming
kids. There is therefore no reason to believe
that the subject water play park will lead to
screaming kids disturbing the franguillity
which BC home owners enjoy as it is not
currently occurring on the property.
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unforfunate if we had fo endure noisy
weekends on g permanent basis with bright
spollights at night.

Any live entertainment and evenls should
be limited fo inside the building only as
even the marquee will not contain fhe
noise emanating fram such events.”

"As home owners close fo the portion 229
we have already experienced noise
disturbance from the Golf Course (Put-Put).
The appiicant has outside speakers instalied
within the Golf Court (Put-Puf] were loud
music and sound effects are played which
are a very disturbance depending of the
wind direction.”

“Furthermore, the gpplicant does nof
adhere fo the restictions defined in the
approval of the Municipality of April 2019.
He has siill organised open air concerts and
music events playing extremely amplified
music (for instance 05-04.2019 and 09-04-
2019) until long affer midnight."”

“The applicant has installed floodlights in
and around the Golf Course (Put-Put) which
disfracts wildlife such as bats and night birds
during the night."

The submitted proposal does not relate to
any live entertainment or o marquee tent,

The Golf Course (Pul-Pul) has been
approved by the OM. The subject site is a
commercial site and not an  animal
conservation area.

The submitted application is not related to
the Golf Course |Put Put) area.

Response to objections pertaining to security

related considerations

Objection

Comment

"Section 10 Need and desirability, impact
on safety, health and wellbeing of the
surrounding community. Once again what
is stated as addilional surveillance on the
subject property is non-existent as we have
people and vehicles walking and driving
right in frant of our house all the fime.

Secfion 10 Whether the impaosition of
conditions can mitigate an adverse impact
of the proposed land use. Due fo no
securfy behind the winery and easy access
into the home owners' portion of the estate
adjacent to the Private Golf & Water Park,
we are now deprived of the privileges that
one should have when living in a security
estate. (We are not secure]”

The vehicles which drive in front of the
objector's property are either those of the
BCHOA members or the guided tours which
are operated by the owner of the subject
property. The security guards at the
enfrance poinfs of the BC home owners
portion screen the guesfts for security
reascns befare entering the estate.

The matter pertaining to deploying more
security on the estate can be raised by the
objector in the meetings which are held
regularly by members. This would be the
most appropriate manner in which  this
concem can be resolved.
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Response fo objections pertaining to procedurally related considerations

Based on the information that s contained
in the attached report by Interactive Town
& Regional Planning. it is the Association’s
understanding that building plans for the
water play park, wooden deck and other
amenities have as yet not been approved
by the Municipality. The latter implies that
Occupancy Cerfificates for these amenities
could as yet not been issued, which means
that the Public is using fhe amenities "at risk".

It then stands to reason that the use of the
non-approved amenifies should be
discentinued formally until such time as the
Municipality has approved the necessary
building plans and issued Occupancy
Cerfificates in occordance with  the
Occupational Health & safety Act.

“Use of Existing Facilifies in the absence of
Approved Building Plans Based on the
information that is contained in the
attached report by Interactive Town &
Regional Planning, it is the Association's
understanding thaf building plans for the
water play park, wooden deck cand other
amenities have as yef not been approved
by the Municipality.

The latter implies that Occupancy
Certificates for these amenities could as yet
not been issued, which means that the
Public is using the amenities "at risk”,

It then stands fo reason that the use of the
non-approved  amenities  should be
discontinued formally until such time as the
Municipality has approved the necessary
building plans and issved Occupancy

Cerfificates in accordance with the
relevant sections of the Occupational
Health and Safeiy Act.

I strongly believe that the applicant must
follow due process, not only by complying
with the requirements of the Benguela
Cove consfitution but also with the relevant
Oversfrand By-laws and the various Acts as
mentioned in the attached documents.

The owner of the subject property
appointed WRAP to institute a process
where the existing wooden deck, water
play park and seafing area can be
conferred the most appropriate land use
rights. This illustrates the sincere intent the
properly owner has to comply with all
prescribed regulations. There is therefore no
need for the cessatfion of the subject land
uses until the OM decides on the proposal.
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In closing, | find it very disturbing that -
according to the expert report - the
applicant has commenced with business
activities on erected structures that were
built without even submitling building plans.
We have taken our children to the play park
and have paid an entrance fee and were
unaware that those sfructures were not
approved.

This type of aititude by the applicant is
disrespeciful  fowards the Overstrand
Municipality and any law-abiding rates &
tax payers and should not be tolerated at
all.

Once the applicant complies with regards
to the abnormalities pointed out in the
report, then | personally do not have any
objection to them exploring their
commercial activities - but it must be within
the framework of the law.

It is frusted that the above is clear and that
fhe Municipality would value and concede
to the merits of this objection."

Objections pertaining to an application NOT RELATED to the submitted application.

c. “Amendment of the Site Development Plan and Departures for a "market" and "a place

of entertainment" - 2018 (the second application- Refer fo Annexure A)

Following the approval of the original application, a second applicatfion was
submitted during November 2017 for the amendment of the Site Development Plan,
with a departure to allow for "a market" and "a place of entertainment" as part of
the existing restaurant, a section of a wine cellar as well as a marquees tent .

The second application was advertised for public comment during March 2018, with
a date of closure for comments on é April 2018. According to the Oversirand Planning
Department, the second application was approved in part more than a year iater on
19 March 2019.

The Overstrand Planning Department confirmed that, as part of the resolutions for
approval, the place of enfertainment was restricted [mitigated) to include operations
of the 'place of entertainment” and "market" on the inside of building and the
courtyard areas only. This implies the that the areas proposed for "place of
entertainment” and "market” outside the existing buildings and the courlyard, including
the marguees tent, were not supported.

Comment supporting the submitted application.

“The development proposal as reflected in the amendment of the Site Development Plan
(SDP) as described in this document, can be seen as an enhancement of the commercial
development side of the Benguela Cove Estate, and it is not likely to affect the character
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of the non-commercial side of the Esfate (Refer the scale and limited extent of the
proposal for the (1) water play park, (2] large wooden deck and (3) seafing areq).”

An evaluation done of the submitted proposal.

The objectors highlight that the existing land uses are not negative. The comments made by the
objectors are therefore not refuted.

“The impact of the exisfing non-approved structures on the existing commercial development at
Benguela Cove Estate is, from a tourism perspective, generally considered fo be aligned with the
Town Planning Criteria that is relevant to the property.

The objections are noted however there is no material evidence provided which justifies the
refusal of the submitted application.
Yours faithfully

REA JANKIE
TOWN PLANNER (B/8392/2017)
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ANNEXURE F 1/3

OVERSTRAND SECTION 8 SCHEME REGULATIONS

Introduction

BENGUELA COVE

Application is hereby submitted in terms of clause 3.28 of the Section 8 Scheme
Regulations for the addition of a further Special Zone to include the following

parameters;

SPECIAL ZONE 2

2.1

22

Colour notation :
Primary use :
Consent uses .

blue-green.
Tourism Business; House of Worship.
None.

Land Use Restrictions

Floor factor :
Coverage :
Height :

Street building line :
Side building line :

Parking :

0.75
50%
at most 8m or 2 storeys, provided that in the case of the
winery, the maximum height shall be 14m.

10m
A minimum of 10m provided that council may lay down side
biulding lines in the interests of public health and safety or
to enforce any law or right.
at least 1 parking bay per 25m? of the total floor space,
provided that in the case of a "Place of Worship”_1 parking
bay per 5 seats.
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Parking and site access

Vi

Vehicular access shall be provided to the satisfaction of the council:

If the corner at a street intersection is not splayed, vehicular access or
exit ways shall be not closer than 10 m to such corner;

Parking areas shall be duly constructed to the satisfaction of the council:
Parking areas shall be used exclusively for the parking of vehicles which
are lawfully allowed access and shall not be used for trading or any other
purpose;

The way in which it is intended that vehicles should park and gain access
to or exit from such parking area shall be indicated on a plan which shall
be submitted to the council, who may approve or reject it or lay down any
conditions deemed necessary by the council;

The council may lay down more restrictive requirements than those
mentioned above if deemed necessary from a traffic point of view.

Site development

U

vii

Should a combination of the primary uses be developed on a site, a
maximum coverage of 50% will be applicable;

Only one dwelling house will be permitted per erf, inhabited by the owner
/ employee of the tourism business or cottage industry concerned;
Flats will only be permitted if a tourism business or cottage industry
concern exists on the subject erf;

a dwelling house will only be permitted if a tourism business or cottage
industry concern exists on the subject erf;

The manufacturing section of a coftage industry concern, shall not exceed
more than 50% of the floor area of such a concern;

Any development on an erf will be subject to the approval of a site
development plan by the council indicating all existing and proposed
structures, and their use and parking layout indication the number of
parking bays provided;

All structures shall comply with the Benguela Cove approved design
manual and approved by the appointed architectural review committee.
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Definitions

Arts & craft shop means the use of a building or portion of a building where hand
made goods are produced, displayed and sold to the general public.

Conference facility means the use of a building for the hosting of conferences
and can include committee rooms, auditoriums, dining rooms and on-site
consumption of alcoholic beverages.

Guesthouse means a building , excluding a hotel, hostel or boarding house,
consisting of a number of dwelling units or guest rooms, which are equipped for
and may be utilized by travellers or holiday makers which in the opinion of the
council are of a short term nature, provided that the units or guest rooms are
marked for rental only and which can be licensed in terms of the Liquor Act
1989 (Act 27 of 1989) as amended, for on-site consumption of alcohol and
subject to any conditions or restrictions that may be imposed by the council, and
may include a restaurant, but excludes a cash bar.

Guest rooms means rooms, other than rooms occupied by the owner/ manager
and their families, that are fitted to be used by travellers or holiday makers and
which are rented for a short term on a bed-and-breakfast basis.

Restaurant means a business which can be licensed or not , where food and
refreshments are prepared and served to clients and in which on-site
consumption of liquor has been legalised in terms of a liquor licence issued, but
excludes a tavern.

Tourism business means the utilization of a site and / or the buildings on the site
for business activities, such as deemed by the councilas important to encourage
the tourism trade and seen as relevant to the tourism trade and which are related
to the tourism trade and includes restaurants, guesthouses, guest rooms,
wineries, souvenir shops, tourist information centres, antique shops, art & craft
shops, art galleries, interior decorators, travel bureaus and conference facilities.
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Waords naparing the simgular shal! inehude the plisal and e verss

Waords importing the mascubime shall neluite the e

Halese the comtext clearly wdicates a contvary mtention, the felawing wards and expressions hall beat

the Inllowing meanmgs

2 “the Developer” dhall mear Benpucls Cove Investments (Ptv) Lid, Registration No
1002 700E722/07, A\mbion Houze, 107 Vooreekker Road, Bellville, Cape Tewn, 7335,

247 Mhe development” ar "the estate” shatl mean the land 1ogether with all improvements and
services thereon

248 el hall incan 3 portion of private Lind owned by the Member within the development which
shall have been alloeated a eadpsiral number by the wreyor general upon approval of
goneral plan

200 Tthe common prapete” shall mean the laod transterred o the 1O which shall includs

Frven 222 10 27 welussve, which i designated as Private Roads, Erven 205 10 211 and Eroen
214 10 220 mulusve, which s dvngmh\d as Private Open Spaces, Erl 221 w hieh 1 designared as
the Nawwre Reserve and Brf 212 which ie designated as the Grazing Vrea, bws shall exclude Erven
231 and 232, which 1= designated as the Agricultural EPrterprise whsch <hall be rotained by the
Developer (or the cultivation of vines, elives and lavender fields, together with all the resdemial
erven, the hotel, bemg Pl 228 and the commercial component, beng Frt 229 within the
developrient ane all the dams, being Bel 213,

245 "The Agricultaral Fnterprie” shall mean the Vineyasds, the Olive trees and the Lasimdee
fields and domes. Snvated on Erven 231, 232 o 2114

246 "The Commeraal Componest shall mican B 229 which includes the Pubie Asea, being the
Winery, Hestaurant, Farm Stall, e Chapel and the Conference Lacilities, bat the Membiers
shall have cortam mghis over these Gerhies 0, governed h.‘ the Agrubaral Benefus

Agrecment

207 “the genceal plan® shall mean the general plan relating w the land s approved by the surveyor
weneral,

248 Mthe wsocnan” shall wean the Benguels Cove Lagoon Home Owners Assoeiation,

249 “the At shall mean the Companies Aot No. 61 of 1975

1410 Tocoupant” shall mean any

poeson lawllly occupying an erl by cirtie o his reladansiip 1o or

with a Member of the Vssociation

241

HADRC s the Cleban and Arehivectural Dessgn Review Commitier

e
OVERSTRAND MUNICIPALITY 1 49,00 0y
- TOWN PLANNING
DEPARTMENT 7200

P 0 BOX 20, HERMANUS ,
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=S OBJECT AND PURPOSE

3

i3

Phe manm business of the \ssacration is to promote, advance and protect the iterests of s Members,

relative to their ovvnership of ervea i the development

The nivin object and prieposy of the Asacration ix o provade for:

« the pramonion sod caforeement of sandueds 1o keeping with the character of the Berguels Cove
Lagaon Wine Fatare development, i auch 2 way that Members dernve the masitum caloeive
benedic

* contiol nver and protection and matmenance of the common property ol areas regarded as common
o all Members, anil 1o apportion the expenses e relation theeeto betaeen the Members by the
llurguue ol leynes to the Membirs,

It as recorded that the agricalteal property within the development designated for the caltivaton of
vines, hives wees and lavender belds are under the direct contral and ownership of the Beveloper,
notwithstanding the face that the Developer has granted the H O\ and (ts Member: certain right< ind

benelita, which are governed by the Apricultural Benelite Agrecarant snnesrd hereto marked Anneaure

AT s further recorded that narwiheisnding the aforeny d vwnership of the Developer, the
Developer dull be wwondimonal obliged 10 deveiop the agricultual coterprise and comtiercial
facilitres 11y order -t ulfil s obligations o the LA and ies Members i terms of the alorementioned

Agercubiural Benefins Aprgvinent

4. MEMRBERSHIP

+.1

Membership of the Aesoctation shall be lnived to cegistered vwners of veven i the developrieat i b

Merbership shall commence smultaneoushy with the transfer of an eel in the dovelppment wso the

e of the tegistered owner; ;uumk-l that

A0 person who te entided to abtam i teems of the provisions of Scetion 43 of Mot No. 47 of
Y037 & Certificate of Registered Title to any such erl shall be deemed 1o bre regstored ower
thereols

412 when v such owner 150

than o perzon o entity, all the cogistered owners ol that ol

shall be decmed, amtly and severally, to be one Member of the Association

When a Member vesscs ta by the regitered owner ol an erl, he shalt immediately come 1o be a

Member ol the Assoctation The wogistored awner of an wol may nor resgn as o Membwr aof the

Vs tabion o — T g

A s <
VERS TRAN MUNICIPALITY
- %3{ TOWN PLANNING 10 JAN 2019

?%PBOX 20, HERMANUS, 7200

+
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\de./‘?
“The nhte and obligations ol » Member are pot v ansderable and vers Member shall;
451 o the best of s abalivy Turther the ams and obeets of the \sgoeanon aad,

432 obsive and be bound by, the constitution and all rules and reguiations made by the

Arsoviatiaiior by e Prostee Commmutter feom tune to tme

Nathing contasned o this constituton shall prevent o Mewber trom ceding s cights mterie ol this
constrtution as secunity, 1o the mongagee of thae Mewber < orf

Fach Member of the Association shall be jointly liable for any expenditure incurred in connection with
the main object or purpose of the Assoctation and for anything done by the Assaciauon with the
intention of benefiting its Members. The Association shall charge monthly levies to cover all expenses
which are meurred or anucipated, and which shall be borne by each Member equally, as to 2 1/126
share per erf until such time s the buildings are completed on the Hotel Site, the Public Areas and the
Commercial Components, thereafter the Association shall charge monthly Jevies to cover all services to
be provided, which shall amount to approximacely 1/136 of the rotal costs save for the Hatel and
Commercial Components, which shall be levied at 6/136 each respecuvely of the total costs. It s
hereby recorded the H.O.A has entered into a Services and Malntenance Agreement with the
Developer and that all Members have been made aware of such agreement as per Anncxure " b " It is
further recorded that the Agricultural Enterprise shall be liable and obliged to meet all of its own costs
and/or expenses from services recewved and all maintenance of ies Enterprise and thus will not be Hable

to pay any levies to the H.O.A

Na Member shall be ermled vo transfer an el unless 3 duly authorised eeprosontative of the Veustee

Commmtiee or the relevant party 1o which such functicn has been delegated has mowening consented 10

the transfer, and the following conditions of utle are imposed, pamely

4.0l Phe property, ar any part thereal, shall nen be sransterzed without the written consent ol the
Renpucta Cove Hame Owners' Aseeation of which the Purchaser and his suvcessors i nth
T s bunng o they are the regisered owner= of the property, shall be obliged 1o be a Momber
anel bownel B s constinanion . cides and repulations

402 Nopmprovements, Allerations, CesPENCIURLG, TEPAtrs OF 11 Lutlding work of Ay e shall
be effected o the property, sov shall the aceess (o the property be aliered, without the prior
writen approvat of the Aswcition.

A vongant o ieanstor an il s contempiated abose shall be withheld by the Fraster Committer uni!

the folliwmg have been comphied with

471 Levies and any other amounts duc to the Association by the registered owner (and all

Y
ND MUN‘C\PAL‘T
Dm% TOWN PLANK

P 080)(20 HE%“N 3
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el ety
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Ava

cccupants claming through him) of the property sought 1o transferred, have been paid up to
date to transfer or that provision has been made to the sansfaction of the Trustee Committee

“for the payment therof aganst registration of transfer

472 Al stroctuses and mprovenients on the propenty sought 1o be Lransferied, not approy ed of by
the UATDIRC of the Association as contemplated hersing lisve breen semoved 10 the salstasion
of the UADRC or the approval of the HADRC has been given in respent of such strusiaiys or
improsements, s contemplated herei,

4.5 The Trustee Compyitee may, by reauistion, provide for the wssue ol 3 Membership eertiticate, which

certtlicate shalt be  such form as may be prescribed by the Ceusier Compnittec

9 Every Momber mae cagister with the intrianet of the Asscoaton ar W mxknm_{l.f&m. which 1= 3

dignal medivm that jrovides informatton, resuations and sotifications with regards to the Assoriation

and its Members Members are 1o regrster and maintain thelr contact details tu o dedicated Member
Dircctary 1o be used ar the address for all elecrronie and registered cmail/postal notifications and
Corvospondence. Electronie notifications and rorrespondence sent via the itranet or (G the Member's
email address ace deemed to have been sent 1o the corract electromic address as registered with the

Member Directary at the nme of sending. In the event of a dispute. the sending and receiving of emails iz

governed by section 2 3 of the Blectrome Commuications and Transactions Act 15 0f 20027

5 CESSATION OF MEMBERSHIP

No Memor evasing 1o be a Mamber of the Association for any reason shall, gnor shall any such Member s

or hgrudators) have any claim upon or interest i the funds o othies property of

ENCUIOTrs, Curalors, trus!
the Association. but this clawse shall be vithout prejudice to the rights of the
A<soviation to clann from sch Mamber oF s estate any arrears of levies or oiher sums due from him to the

Assovation ot the sime ol bis s ceasing tn be a Member

TRUSTEES

6. TRUSTEE COMMITTEE

& 1 There <hall bo o Trustee Crmmitiee o the Aesociation which shall congise af + (FOLIRY Members,

TN AL 2NN, Mt $he s s RVEREREG Sovisel Ry a Do

GVERSTRAND MUNICIPALITY )
DEPARTMENT TOWN PLANNING
POBOX 20, HERMANGS, 7200 | 10.Jan 2019
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6.2V Trastee Member shail be an mdiadual, bue necd not himself be a Member o the Assoctanon. \ Trustec
Member, howerer, by accepting bns appotatecot 1o office as such shall by deemed o hane agrveed b b
bound by all the provisions of thess presents

63 e Trustee Comanttee shall consit of ot Less than o represeataines of the Diveloper sul/or =

56" ity per evntum] representation of the Developer at all times

ok Mameeting of the trwdees 0% (Filty Per centunyg of the number of trustees, but not lass than twe
shal! firm & quoram I e nienber of tevsees falls below the aumber necessary 1o lonm a guiorun . he
vemanng trastees whu shall non by fess than swo, may continue o act, but only for the purpese of
appotating or co-oping additronat trustecs o make up a quorum ar far the purpese of ronvening 3
genetabinecting of owners.

6.3 Inthe cvent ol any decison result 1o deadiock, e Chaman shall have the casting vote, providing
that 1 the cvent that the decion shall ailecy the obligations al the Developer i terms ol the
\greultees!l Benefits Agrecment aad/or any dectsion which may affect the Agricultaral Enterprise i

any oo s hatsoever, o deaon shall not be valid and hinding, unless the Developar forms par!

of the quoram and the Lieveloper shall furthee have thy vight 1o veto any such decision.

REMOVAL & ROTATION OF TRUSTEE MEMBERS

70 Save astorth i 7 2 below, rach Fructee shall contmue o bedd alfice uneel the Aanual General Aleoting
next following his sad appaimiment, at which meeting cach trustee shall be deemed w0 bave setired
from oflioe upon the elretion ar resclecnon of the sew trustecs, but each trustee wall be chgible for re
elevtion 1 the Troser Commitee ot such mecting

72 A Trustee shall be decmed 1o Bave vavaved hisoffice as auch upon:

T2 b st bemp seguestrated, whether provisionally o Fally o his surreadering his
cstale,

722 s making any arrangement ar compromising with hisceeditors,

T24 s canviion for any olence mvoling dishonesty,

724 his becoming of snsomnd mind o bomg tound husate:

los cesigamg from sweh offiee o writmg delivered to the  Trusteo  commuites a

1
~
v

T2 s cdeath,

-l
"~
~i

his berng remened feom oflice w provided i Seetan 220 of the Aei provded that any

e AT e ol R

W Ve S M

SFivise e 'MD MUMCIPALYTY 1
gEP‘ EARIW:NT TOWN PLANNING
POBOX20, HERMANUS, 7200 § 40 )00 g




790

thaig done w the capaciny of o Trustee i good faith, by a person who ceases to be o 1iuster,
Avall B valid untel dee faer that T sz o Fonger o Frustee has been recended e the Minuty Book

ol the Trosec Comnttes

78 Upon any vacaney oceureng on the Prasiee Committee prios (o the nest Anaual General Meeuing, the

vacancy in question shall be Billed b a person aominated by thise remaning for the tme being of the

Uruatee Connitree

OFFICE OF TRUSTEES

bl

g2

3.

54

.o Chaeman and Yiee-Charnian.

Phe Trustecs shall appoint from amongst themselve
The Nist Chasesman; and Vice-Chamman, shall be appainied by the lh'\'rluprr. andd such office bearers
shall hold ther vespeetve offiees il the Fiest Anngal General Mectng followmg e date of 1hen
appomtimens, provided thal any such aflice shall ipso far1o be vacated by the Trustee holding sich oflice

upon s ceasing 1o be a Trusee forany reason

Within 7 ¢sever davs of the holding of such Answal Generad Meetng, the Trusiee Commines shall
meel and shall cleet from 1z own number the Chairman and Viee-Charman, who shal hold their

respaetive offices ol the Annual General Mecting Seld next after thete sard appointment,

provided that the office aof the Chateman or Viees Chairntan shall ipso (acio be vacated by the Trugee
haldimy sueh alfice upon his ceasing 10 be s Trastee for any reason. No ane Trustee shall be appamicd
1o mere than one ol the aluresacd offices

b the esent of any vacaney avcurriog Inoacy o the aforesaic offiees ar any of the aforesaid offices o any
ve, the frustee Commnee all immeditels meet w appoit ane of their nunber s a replacemeont

Lo such otfiee

Save as otheryrse provided i these prosents, the Chatesan shall preside a0 all mevtings of the Tenstoe

Commartee, and all general meetngs of Members, and sholl perform all duties ncidental ot oftice of

Chaternan and such ohes dutics as may be prevscribed by the Trustes Comomntes or by e Members,
anl o allow o reluse 1o perant msitees o speak ar any such secnings, provided bowerer, that any
such nvicees shall not be onnitted Lovote ot ams suck micetings,

Tha Viea-Charman shall assume the powers aned duties of the Chaieman in the absence of (he
Charman, or s insbility or vefusal wo ot as Chaioman, and <hall perform such other duties as nay
ot 1o e e assigird to hin by the Chateman ar by tie Trostee Commitier

Trusteea shall he entitled 1o be ropaid 3 reasonable and boaa fide capenses ineurred by them

respreivesean or about the perfermanee of thewr duties as Teustvees and £ or Chairman, YieeChairaan, as
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Vhes case vay be, but <o ag atoresand, shail gal e contded 1o ame ather remuneration feed or salary 1n
vespien al e perfiemanoe of il digios

P duratica of the Trustees” appoimtmen sl not be dess dhan o vears

FUNCTIONS & POWERS OF THE TRUSTEE COMMITTEE

9.1

9.3

94

9

@

Subject ta the ¢xpress provisions of this consutution, the Trustee Comnutice shall manage and control
the business and affairs of the Assocliton, shall have full powers 10 the management and dircction of
such bustoess and affaws and, save as may be cxpressly provided in this constitution, may excrcise all
such powers of the Association, and do all such acts on behalf ot the Assocuation as may be exeraised
and done by the Assoczation, and as are not either by virtue of the provisions of the Companies Avt, or
by this constitution resquired 1w be exercised or done by the Association in general meenng, subject
nevertheless to any regulations as may be presceibed by the Association in general meeting fram time to
time, provided that no cegulation made by the Assacianan in general meeting shall invalidate any prior
act of the Trustee Commuttee which would have been valid if such regulavion had not been made, which

aferementioned powers shall not include the Agricultrual Enterprise whatsoever

The Trustee (omimittes shall have the rnghv to vary, cancel or modify any of itz deasions and
feml"!“'lﬂh' I"(Jnl e o e

The Trustee Committee shall have the right to co-opt vnto the Trustee Coramittee any person or
persons chosen by 1L A co-upted Trastee shall enjoy all the rights and be subject wo all the abliganons of
the Trustees.

The Trustee Commuttee may, should it sa deade, invesugate any suspected or alleged breach by any

Member or Trusree, in such reasonable manner as it shall decide from tme 1o ume,

The Trustees may make regulations and rules not inconsstent with this Constitution or any regulations

or rules prescribed by the Association in geaeral meening-

9.5.1  asto the settlement of disputes, generally.

9.5.2  for the furtherance and promotion of any of the objects of the Assoclation,
933 for the better management of the atfairs of the Aszactanon;

954 for the advancement of the interests of Members;

9.5.5  for the regulation and control of the conduer of Members and occupants while i the estate,
whether an erven or on the common property (exchiding the Agriculwral Enterprise which

vestz with the Drwlopcn;
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956 governing the manner and methods of the use of the commen property by or on behalf of the

Members of the Association or any accupant,
9.5.7  for the conduct of Trustee Commuttee meetings and general meetings;

958 o assist it admumstering and goverming its activties generally; and shall be entitled to
cancel, vary or modify any of the same from tune to tme, Further to monitor and repart on
the services and maintenance provided by the Developer in terms of the Services and
Maintenance Agreement which has been entrenched and fs annexed hereto marked Annexure
"
9.6 For the purpose of transaciug its business as provided herein, the Trustee Commttee shall be entitled

to open and operate a banking sccount fn the name of the Association at a registered banking

matitution

10. OTHER PROFESSIONAL OFFICERS (*existing clause™)

Save as prelieally provided athersise o this constimution, the Trustee Commitiee shall at all tises have the nghis Lo
Lngege on bebalt of the Associuon, the services of Aceountanty, Auditins, Attorneys, Advorates, Arehiteets,
Lagmerrs any other profesdonal person or e and/or any ather employea/s » hatsoever, [or any reasons deemed

wevessary by the Trustee Comnittee and on such terms as the Trustee Committer shall decide

10, OBLIGATION TO BUILD {*new clause added* |

10,1 The Member acknawledges tha) the erectian of 4 dwelling and the establishment and andscaping of a

zarden on every erfshall

10001 i o case of 2 sale conchuded as berween the Developer and the Gt purchaser of an exf,
commence wethay 24 (twenty Four) months of the date of regastration of transter of the orf 1o
the name o the sud frs purchaser and shall be completed within 36 (thirty six) manths

thervalter, o

101 2 s the cage of  sale concluded tetween 3 Member other than the Developer, antd o hooe fide
purchazer of anerl, commence withwy 12 (twelve) months of the date of regutration of

transter of the sl it the name of the said bona fide surchaser and shall be canipleterd wathie

tebbedeglanee . Thesme o 1 arldod ey

a0

Bring i g 1o aple Fople 10w
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36 (rhwrty 9 months ol the date of ragistration of transhor ol the =pF it the aame ol the zsid

bana fide purchaser

12 e dare for ihe commencement and/or the camplenon of the Luitding works may be extended by
the Assoctation, which extension will oily be valid if reduced to werting and signed by Assnvition
anid the Meniber . Completion shail have sccurred anly apen the ssue of 8 certificate of sompletion by
the local muniopal sthorines, the tssae aof design guideline spproval by the desigmated architect
comfirmung thar the UADRC swdehnes have been complied with and the ssue of 3 lanascaping

rertificate by the fssocuton

103 1 o Member fals 1o comply with the provisions of clauses 1001 and 102 relatmg to the

o ement aed completion of the construcnion of his dwelling, the Assoctation shall be antitled,
without prejudice 10 any sther rights which it may have tn terms of this Constitution and/or at law, at
tte election, require the Member o Lindscape and srrigate the erf @ the cost and sxpense of the
Member, ftling which the Association shall be entithed 1o do same on the Member's hehalt and

recover from the Membar all araounts so dishucsed

0.4 Notwithstanding anything 1o the contrary afaregomg:

1041 and notwithstanding the fact tiat 3 Member 15 up 1o dare with payment of hiz levies and any
other amount that may be due 1o the Assortation, i the event that the construction of the
dweiling and the establishient and landseaping of the garden are not campleted within the

pertod stipalated in 101 above (ér within stch extended period ag ser oot in 102 above):

[0 1) the vighte o the wse of the commion properey by die Member shall automancally

e muspeaded antl sieh Tine as the construction of the dwalling and the

blishment and landscapirg of the garden have been completed which shail be
avideneed by a cornficate of completian and 2 Imdumplng certificate refarrad 1

i (0.2 abgves

104 1.2 The Member's bnldie deposiz shall be forfuited 10 the Assactanon whe ahall be

eatithed 1o utihze sich depogit it sole and absolute diseration

1042 the eyent that the buthdings Rave oot neen srscted m aceordanes with the approved

budding plags e 2o archieninal deaigo guidebines, the 1 shall be cnntled
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withow prefudics 1o 1 other rghts o terms of His Constitation oF us faw, & wagoss ach

five it may determime expedient fromn uime to tune on the Miambarwhich amount smaill be

payable by the Membor on demiana

.5 Notw nhuandn:g anything to the contrary aforegoing. and i addition o any provison hereimn contamed,
il construetion ol the dwelliug and the establishruent and landscaping of the garden have not beers
comnpleted within the time period prescribed m this clsuse or within such esxended period as may be
granted a3 et out alove, the Asacatian shall in its sole dizcrerion be entitled o give notics i writing
1o the Member to csmplete the sanstruction ol the dwelbing, and the establishment and landscapiag of
the garden swithin 2 period of 7 (sevany months from the date of such notiee, and fathing compliance
with auch notice, the Assoenation shail have the righr to impose 3 monchly penaliny i the discietion of
the Assaciation t be determined by the Trustees from time 1o time, which shall be pauhir by the

defaultivg member in sddition to any other [evie which may be payable

106 Fhe sapelation: contamed in this clause 10 shall be binding on the Member and his successors in utle
and the Member shall nchude such supulations In o Deed of Alienation for the ale ol the =i to o

purchaser thereof

107 The Asseciation shall be coutled to withhiold 113 consent to the transfer of the erf unless the proposed
Member has undertaken in wiiting 1o be bound by this Constitution with effact from the date on which

the Member's shligarions rease

10,8 The ataregoing nbligatiens rolating 1o the erection of a dwetling on cach erf shall not apphy to the erven

still registered i the name of the Developer

PROCEEDINGS OF THE TRUSTEE COMMITTEE

EL 1 The Trustee Comeniter mav muet together for the <lspath of buginess, acjonrn and others e mgul.\l\-
then meetmgs as they sk i subject (o any proyvisons of those presents.

112 Meetings of the Linstee Comanttes shall be held at least onee every quavier, provided that i all the
Trustees shall i weting have waivedd the shove eequarement i respeet ol o particutas quarter then no
meesing of the Trastee Comantiee neves be hetd b that quacter

113 The quorum necessaey far the halding of aiy ieeting of the Trastee Committee shall be 2 tvwven

Trustecs whore there aze 4+ (lowrey Trastees antd 3gthree) Trastees wheee there ave more thas 4 (foury
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providmg that the Developer 15 gresent ot all tmes and represented by at least 50 |y per
centum] of such guorom

A Tl Clarean shal! prosicke as such al all mectings of the Trastee Commattee, provided that hould 1

any meeting of the Tristee Comanties the Charman not be present withim 5 (five) mutes after the
e appointed for the holding theroof, then she Vice-Chatrman shall act as Charonar ot such meernng,
provided further that should the Vice Chaienan also not be present withim 3 (five) nmmutes of the tme
appuinted for the holding of such meeting, those preseat of the Trustecs shal vate te appuint u

Charman for the mectng, who slall thereupon exercise all the powers and duncs of the Chairman i

relation 1o such mecting

hatin,

\ Trustee shall take nnutes of evers Trudee Cammittee mecting, although net neeessavily v

=

swhich micwres shall be veduced so wiinng withaut wadue delay afier the micctng with hasy closed and
shall then be certilied eorvect by the Charman of the mccting Al mmuotes ol Trustee Commitive
mestings shatl alter certificatian as alresaid be placed ina Trustee Committes Minute Book (o be kept
i accordance muntang mutandic, with 1he proviannz of the faw eelating to the keeping of minutes of
mevtngs of diccetors of companies The Trostee Comanttes Minute book shall be open tor iepestion
atall ceasonable times by o Trosiee, the Auditors, The Asociation Members aned Local Authority

116 All enmpetent resolutions recorded in the minutes of aies Trustee Commitice meetmg shall be vabid and
al full foree and eflect ag thesemn recorded, with effeet fram the passing of such resolutions, and unil
varked or Fesemdee, but o resolutton or purparted resolution of the Trustes Commurter shall be ofany
force ar cfect, e shalt be binding wpon the Menbers or any of the Trustees inless such resolution 1
vompetent withan the powrs ol the Trusos Comniee

LE7 Save as othersse provided in thix constitution, thy proveedings at any Trustee meeting shall by
vonducted neach reasanable manaer and form as the Chanman of the mecting shall decide,

IES A resolution signed by all the Tewaves shall be valid i alt respects as il i bad been duiy passed at o

meetng ol the Trustee Commttes duly conve

GEMERAL MIEETINGS

12, GENERAL MEETINGS OF THE ASSOCIATION

121 The Nssortatian shall belore the month of May m each calendar year, hold a geaneral mecting as 112

Annal General Mecting In addition G0 any other general meetings doring that vear, and bl speerty

the naevtiig oo such i the motevs calling i, m torms of paragraph 15 below
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122 Such annual geneval meeting shall be held at such nme and place subjectto tie alieepang provisions, as
the Truses Comnmee shall deetcle fom vnie 1 time

128 A general mectings other than anausl pencear atcenngs shail be called special general miecings

124 The Teustee Comminge, may, wheneser they think fit, comvene 4 gpectal general mecting, and a special

general meeting shall also be conveved on the request of not less than 5 (hve) Menbers
184 NOTICE OF MEETING

13§ The annual general mecting and 3 mectiag cativel for the passing of & special resolunon, shall hee valled
with not fess than 21 gwenty one) davs noties i weiting, and a special general movting, niher than g
callegt for the passing ef a special cesolution, dull be ealled with not fess than 1 (faurteen) dayvs note
w0 weiting I cack ease, the aonee shall b exclusive of the day on which 1t s 2iven, and shall specily the
place, the das and the hour of the meeting and, i the case of speetal business, i addion e any other
vequirements eontaied i these presents, the general nature o ihar businesr, and i ihe vase of a speenl
resolution, the teems and effect of the resobution snd (he veasons (e ie shall be given i the maner
herewalier mentoned or i sich ether sanner, ifany as may be preserbed by thye Trustee Comnmitee
to such persons as are under these prisents @atitled 10 teceive soch aotices: from the Associstion:
provided that o general meeting of the Asoration shall, aoweithstanding thar w s called by <horrer
notiee than that speeified in these presents, be deemed o baye hean duly called 411 is 20 agreed:

1317 an the case af s meening called as the Al General Mpcting, by all the Members ennstied 1
aviend and vore thereat, wed

P32 the case of aspecral gen cal mweting, By o inaority maumber of the Muemboers baving
vaght 1o anend and vore al the mecting, beig a majonts mgrllwr holding not less than 45°

(et five percentt of the total voting mehts of all Members
14 SERVICE OF NOTICES

B+ 1A aonee dhall be i ow ritine and <hall b woverr on derved by the Assecintion upon aev Member, vither
prersanally o by post n a prepad registered loter, proporly addressed o the Member at the address of
the Eel owned by hun

142 No Membaer shall be enntled o bave a notice <erved on him at any address not withi the Republie of

South Meica, but any Member may vequire the \asaenaton, by natice, o recard an addiess withm the

Republic ol Soutle At which shall be deemed 1o be his address tor the parpose of the servie of

e
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med to e been served at the tme when the ferter contum the same

143 A0y notice by post shall be dee
was posted, and proal of the giving of the gonee by post soall be setlices o prove that the lener

contarneng the notiee was propeels addressed and posied

L4 4+ T he acerdemtal eoission o @ve notee of a meeting 10, or the non-recepl ol natice of o mesting by, any

peeson pntitied v recene natiee shall ot invalidare the proceslings of that mecung
4.5 Notfication for the servios of any Assueatton corvospondenre dhali bo permitted to take place via

cicarl.!

15 VENUE OF MEETINGS

Genoral Meetings of the Assocsation shall take place at such plave /s as shall be determined by the Tiustee

Commities ron tme to tine

16.  QUORUM

6.1 No business shall be transacted ar any general mecting unless a quorun is present wher the meeting
procecds ( bisiness, The quorum necessary for the fokdmg of any general inectng shill be sach, tha of
the Members cantled 1o vote, onehalf o) the total votes ol all Memboers of the Assaciauon entitled 10
vote shall be reprosented a1 the meeting, save that not less than 5 (five) Members must be present i
persan o by proxy

162 1F within Talf a0 how fiom the tmc appointed for the holding of a gencral mecting a quorte s nor
prescnt ahe mecting, il convencd o the regaiziion of Members, shall be dysalved i any other vaze it
hall stanl adporrned  the same das e gest week, at the same pl.\-r and time, ot steh othier
plave we the Charrman of the mecting shall appesn, and i av sueh adiourned meeting a guorum 1+ not
present avithin ball i hour ram the e appomted foc lokding the secting, the Membors presont

shalb constine a cuorum
17 AGENDA AT MEFTINGS

171 I addition, i any ather matters as would be reguired by the Act 1o appls 1o a compan o 1o thes
presents o be dealt warh ot an Annual Gesweal Meenng, the following matees <hall be dealt wab a
every Annual General Mecting

1701 the considerani: of the Charman's report 16 the Trustec's Commines,

10 JAN 2019
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1702 ahe wecton ol he Frasies Commiee,
1713 the vesideration ol amy other matters aised ar the mecting neluding s s esoluions proposed

for adaption by such meeting, and the vonng upan any such resolutionss

17,04 the consderation of the balanee sheet of the Asocaation for the lag financial year ef the
Association proceding the date of «ech mecting,

(715 the vonsderanen of e report of the Auditors

18 PROCEDURE AT GENERAL MLETINGS

131 The Chammar shall preade as such at all genoral eevtings, provided that shoald e not be present
within five unutes after the e appatsted for the holding thereol, then the Vice-Charnnan, shalf act
e Chasrman et auch mecting, provieded furthe that should the Vice-Charman dlso nit be present
wathue e minates of the tine appomted for the heldiag of such meeting, then the Members presens s

sich meeting entutled 1o vate, shall vore to appownt o Chaseman e the mecing, who shall thecvupon

exercize all the pawers and duties af the Charman in colavon tosuch meenng.

18.2 The Charman max, wah the consem of any peneral mecting ot w hich o quortn 1s peesent Gl it so
divected by thee meenng) adjourn a meting trom e w e ad front place 1o place, but nu business
shall be warsacted atany adjosrned mecting sther than the busmess whick might have been rransacted
at the meeting from which the adiourmment wok place, Whenever a mesung 1w adjourned for wn days
or more. nofiee ol the adjourned meeting shall be gven i the same manner a ol an origimal mecting

Save us ot

satel, the Meribers shall not be entitlo d toany natice o adjourmment, or ol the business 1o
be tranaacred at an adiourned meeiing
18,5 Lxcept o otherwase son fonh i these presens, all general meetings shall be condueted moaceordaney

with generally aceepied praciioe
19, PROXIES

PO A Member may be reprosented at s general meeting by 3 prosy. who aved nnt be a Member af the
Assoctauon, s mstrument appointing a proxy ghall be i weiving signed bo tiy Member concernerd or
hix duly anthonsed apeet in witing, but veed oot e wany pactular form, provided that whery a
Murber is mure than ooe person, any one of those persons masy sign the instrument appomting a proxy
on el Members behall, wiere o Member i 0 company, the <ame mas be sagned by the Charman af

thy Boacd of Dieectors of the Company o by ats sceretarr, where an agouation of persons, by i

secretary shereol, wheve a dlose ¢ :nlmr,nu_Wmmvln 1y
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192 The nstiumeat appoting 4 prosy and the Power of Atiamey arothee authority (f any ) uaicher which it
i mgned, wra eertfivd copy thereol shall be deposited w the office ac any e belore the fime

appomted for e commencement of the meetiag, o adjourned meeung, ar which e person named m

d after the

the wnslewnent s proposed e sole Na mstrument APt A proxy, hall be
expiranon of 12 dweive) months from the date o s execution

1938 vore given i aceardance with the terms ol s nsteusent ol proxy shall he valid notwithstanding the
presieus death of the prineipal or revoeation of the proay, provided that ne mtimation moweding of the
death ar revocation shall have been cecenved by the Trustee Communee ot feast one boar before the

tme lixed for the holding of the mecting.

VOTING

20.1 At every general meeting, every Member fn person or by proxy and entitled to vote shall have one vote
for each Frf registered in his name subject to the provisions of paragraph 4. 1.2 hereof The Developer
shall be enutled to 2 single vote in respect to each erf held by it, in rerms of the general plan and in

accordance with the deeming provision of paragraph 4 1.1 above

=

20.2 Save as expressly provided for i these presents, oo person other than a Member dul) registered, who
1= ot under saspeasian and who bos not hai! voting rights stspended naccordance with clause 261 3,
shall be entitled 1 be present or o vate on any question, either personally o7 by provy, at any guncral

meeting

20,08 M oany general meetng a resolutton pot 1o the sote ol the reeting dall be deaded on a show of hands,

inliss

cither prior 10 or on the declaration by the Chaman of the resalt of the show of hands, poll i
demanded by sy porsan eoritled to vote at anch mecting
20 4 Norwithstanding the provistons of 203 atoresad, voting on the clection of a Charman of a gencral

mecting (f necesses) or onany question ol adiournment, shall be decided on o show of hand: by 2

majonty ol the Membees prescut m person or by prosy, and entitled w voe

2005 Bvery vesolusion and cvery amendment of a resoluttion proposed fur adepiian by & geaeral meeting -hall
b seconded ar the mectng ond, 1T oot seconded, shall not be veted upan

2000 An wrdinary resolution (that 14 5 vesolution sther than a gpeaial reselution ) or the amendment of an
orddinary resoluion, shall be carved vn g snsple majeriny of all the voes cast thereen, and an abstention
shall net be connted a3 vote lor or agaimst the ressluwen v guestion. tn the case of an cqualiny of

vetes, s hether ona shaw o bands or on 3 poll, the Chairman of the general siecting shall be eititled 1o

3 castng vole wyaddiion (o bicvate as Momber, abjert 1o Clavse 0.5 mfas owe of the Developer:

2007 Notwithstancing aevthime contamed s this congitubion, sy rescdution o the amendment al

resobittion
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22,

208

800

2070 which would have the elfecr of anending or epealiag any past of this constatation, o

2072 whieh weould have the effist of aoending or (epeahing paragraph 31 of this constitution whikh
paragraph precludes subdivision or rezoning al the erven ar the ereetton al more than one
divedling pet erl, or

20,74 which vould have the eifect of smending o repealing paragraph 32 and 33 dealing sith she
Urban snd Architectural Review Conteole Masual the Arvhitecrural Conteals, shal veguire o
3% (threew quarteesy magonty af all Membees cmtithe] 10 veie before the resalution amy by

passed, whnchshall be known aga zpecial resoluneon

Uinless any Meniber present i peeson or by ey at o general mecting shall before cloare of the

mecting have abjorted o any declarsnon made by the Charman ol the meeting s 10 the resale of any

e vahety of the

voting at the meetag, whether b show of hauds oo by poll, o @0 the propre

prul"'durc' a1 such mecting, such dechration by the Chaman <halt be decmed to be s true and correet

statenent of the voing. oid the meeting shall i all cospects be deemed 10 hawe been properly and

valdly constinmted and conducted, and an entrv i the minutes 1o the effect that any motion has b
carvied o lost, with e wathour s record al the number of votes recorded in Gavour of or agamst such
motion, shall be vonclusis ¢ evdence of the vere so rectrded il sueh entry conforms with the declarasion

macle by the Clarman ol the meetiog as to the result ol any vormg o the meeting

FINANCIAL YEAR END ,

The financial vear End ol the Assoctazion vthe vl af February oach vear

ACCOUNTS

»

12
s

1

e

Fhe Nssoenation o general mecting or e Teostee Compmittee, way onn e 1o time maky

reasomable cordinon: and epulatons 4= to the tme and manner ol the mspection by the Mambes, of
the accounss asd books of the Association or any of them, and subjecr 1o such condinions ane

regulatiane, the accounts and books of the Assoctation shall be pen ta the mspecion of Menbers ar all

ressonable wmes duriag normal husiness hours
Avcarh Anual General Meeteng the Prustee Commistee shalt lay belfore the Assocation 3 proper

ncome and exponditure acrount lor the immediately preseding fnancil vear of the assacntion, or 1

wnt, for the prrm". sipey the wrearpoeation ol the Assockation, togcther with ¢

the vase of the [t a
proper balinee sheet made op ax at the b Graneial vear of the Assoaation: Laeey such Balance shyoet

Ll

Al e sovampanied by proper exténsive sepeets of the Proaee Commitee ond the Mdiv
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B gl

there shall be attached to the notice sent o Membyers convemng cack Annual General Meetiay draft

voptes of sucl acvomts, Balmee sheel snd reports, with the andied arcounts, balance sheet and reports
(il of which shall be framed i accordance sak the provsaons of the Companies Acty and any other

doruments requiced by favc o acesmpany same, 1o be seat 1o Members at feost 72 Bow< poer 1o the

Annual General Mecting vio electrone commanieation”

23 AUDIT

250 Once at least moevery vear, the acouunts of the Associaton shall be exannned and the correetinese of the

weome and expenditure sorount and balanee shects ascertamed by the Suditors

232 The Auditors shatl pecform sech duties as are performed by Suditors ol any reaistered company
24, INDEMNITY
241 M Membersof the Trastee Commmites and the Auchitors shald b indemmbicd out o the funds of the

Assoctation agamst any Iabilittes hoea Gde mqurved by them i thew respretive sud capacities and i the

case of a Trastee Member, fn b capaciee as Chasrman, Vice-Chaeman, whether defeneing any

procecdings, el canmal ar otherwise, i which reliel s granted to any such person/s by the Court
242 Fver Member of the Trustev Committes, every seevant, agent aned rmpln‘\'c( oi the \ssociation, and
the Auditors shall be mdemulicd by the Assoctation against jancir shall be ihe duty ol the
Fraster Commitive aut of the Tund: of the Nssoctation 1 pay ) all vosis, lasses and expenses (ncluding
travelling expensesy v hich such PUISON OF pereans may et o became able for by reason of any
vontract enfered mity, or any act or devd dane, h) such perzon or persons i the discharge of any uf

his/ ther eespective davies, including the case of 4 Feostee Member. his deaties as Chairman of Viees

Charrman Withowt prejudice to the generalins of the sbave, the Assocation shall specilicalls mdemily

wyery such person agains i loses of whatsovyver naure ineurrerd arlang out of any bona lide as, decd
or levier done o written By B jontly g severally i comedtion with the discharge of his dutics,
provded that any such 2wt deed oe better has been done or written in woosl airk

243 A Frustee Membier -hall na b lable for the acts. receipts, veglectsor sl faslis of the Muaditors o1 of any

ol the mber Members of the Trogter Commitee, swhethor in thew capacities a2 Trusree Members ar as

Chairtnan or Vice-Chawman, or for any lozs or expense sustarned or iscureed by the Assarranion

theonzh the insulficiency o deficiency of title o any property acyuired by the Trastee Computt
or an behalf of the Assocation. er for the imsulficiency or delioeney of any sesurity seor apon whith

any ol the montes of the Assaciation shall be desiced, o Tor any loss o damage sessing feom the

TN
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wsolveney ar tornous ot ol s person with whom any monies, ecaritios or eflets shall be deposited,
or far any loxs o damage occasioned by any crvor ol Jucdgment v oversight on his part . or for any other

loss, damage o mslioriune whateser which shall tappen in the excoution of any of the dutics of

Mice/s aranrelstion thereto, unles the same shall kippea through lack of bona Bides or bivach of dut

cr breach of trus

25, PRIVILEGE IN RESPECT OF DEFAMATION

Feery Member of the Nsaciation and overs Trusiee Momber hall be deemed by vietue of hus Membsership

or, ax 1he case nay be, his holding office aza Trusee Member, 19 have warwved as agaost every other Trasters

Member, the Frustee Commines, the Cluioman or Vi o-Chaeman, the Aadivors and cuosrsbody gaped
Lo pv ferm aiy lanction or duty on behallor e the benelis of the Assaciation. or the Trastes Committec, or

aubscommitiee, all climis and rights of aetion which such Member or Trostee Member might atherw s

have hacl o law arisng a3 a4 resull of any statement, veport, complant of notice of o concerning stch
Mawber or Trastee Member, or any reference 1o steh Member o0 Trustee Membar, made at any Trustee
Committer meeting or general mecting, or otheewize m the performane. or exercte of any right, funerion,
duty porver or trst, within ghe ambal of these presents, beng a statement, report, complsmt, notice o
relerence 4lchnulun: to such Member or Trustee Membes, or atherv e injurios to the diznut vorepwtation,

business o inanciad wterest ol such Member of Prusiee Member, sohether such statemen: he teue or talse

26 BREACH

26 1 Vi Member wha fails 1o pake payment (o the Xssocrinion om shue dare theralore of ant moathly levy

s or fals w observanee of any of

or other amonnt pavabile by such Member o who ovierise bre

the prossions of th proseats may, 15 so determined h) 3 Resviution passee by nan less than 172 (one

halty of the trustees present 3t the meeting of the iustecs committes

20.1 1 begrdered o pav such ontstanding amounts and or

26,12 be ordered o pay the Asseotation o any Member o other person agerieyved by the broach or
rlllllfl‘ n ""f?h“l‘“. Sl“'h SN AN l")ln')l'".‘.l'-l(\ll l'l" or-|m‘|"| 1o I‘-l\' T’\(tll mierest as IH-].\’ ,)\'

deternmed on the ourstanding amomnt o8 1 vach case shall bace been determimod ar sich

Frastees Commiloe ntecting

[

B demed sonng rghis an any general meet,
L K %
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z_-..‘7,.,we_ = T I, B
2.2 e Mol conceried shall b mvived to aend soch Truster Commition snvetig by potioe i wating
dedivered toosack Member nar kessthan 7 rsevany davy frricie b e hinlding thereol, and such Momboe
fall b given the right to speak therat, and 1o be ropreamtvd fegaily, but nat 1o e present st the

ot o o dake part o the procecedings othes than as allosed by the chairman ol the mecting

27. WATER, ELECTRICITY, REFUSE REMOVAL & FIBRE NETWORK

27| Fach ert shall have a lacal authority water supply of water tor household nse and shall be cbliged to pay
the local authority for such water consumed. Where the Association is billed direcily by the local
authonity for such water then a sub-meter shall be installed by the Asscention, to the cost of the
Associanon, who shall pay to the Asociation for all water used, in the manner determined by the

Association

272 All water consumed in respect of the common area, excluding the agricultural areas, in that the
Develaper 15 the owner of the dams, shall be paid for by the Assocanon, our of 1ts funds or levies
collected. As regards the wrigaton water sources on the Properry, these are for exclusive use of the
agriculral areas. Where the Developer allows irrigation water from its water sources on the property
to be nsed for commeon area irrigation purposes, such water shall be metered and paid for by the

Aszocation

28. RATES AND TAXES
Each owiv e ol an ool shall pay sied eates and taxes as ane fovaeed w respert of haert w the relovant laeal

AtOry

29; TRANSFER OF COMMONM PROPERTY

S
recarded as understood that the Developer an behalt of the Assoctation, has entered into a long term Services
and Maintenance Agreement with the H.O A, 10 provide all services and mamntenance to the common

property.

[ISCANI IR R SAR I
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30, DEALINGS WITH THE COMMON PROPERTY

J0-1 Nenther the whole nor any portion of the comimon properny shall be
020 sobd, alienated, otherw o disposed of, subdivided o transterred, o
302 2 subjecivd (0 d mortgage. or

324

stered 1n the Dords registiry o not, af vse, areupation or

37 the Members of the Asiormnen 1 terms hereot, o which

dlow 150 agneubaral activiies ta be conduered somlar o rure 1o the Agorenioes
Enterprize, or'!

3020 bulyapon. improved or enbanced in safue by the construenon of buildings, erection of
Gaalites o amenities, other than ae contamed w s conaitution and i the approved layout

plan, without the sansuon ol 3 speal resolution of the Members of the Assocation

31 NC SUBDIVISION OR REZONING AND NOT MORE THAN ONE DWELLING

$1 1 No Member shall be entitled w subdiviele nr rezone bis erfl 11 being noted that thet el 228 has been
zaned ox the Hotel and Related Faodities Develapnient, togerher with the Agricultunal Enterprise,
which shall enjoy 2 separate PMNG ST commensurate with s lunenon s mawm farm comples for the
cuftiation, harvesting, peocessing and macketing of the produee of the agricubiural property, togethir
which the Commeraal Component bewg Ll 229, comprises of with the Winery, Restawrant, Farm
Stall, the Chapol, Conterened laciinties being zoned as Commeran).

SEE No mone than one dwelling together wirh such ouchinldings ws sere ardianly required 16 be used 1n

connection twrewsth, shall he crsved onam Vember's ol i secordance witly the TIADC Manwal

32 BUILDING STANDARD RULES AND AESTHETIC APPROVAL

8201t eecorded that the [rusten Committec han appointed the Benguels Cove Urban and Architectirsl
Design Review  Commttee which comprises ol : T and two Members
appomted by the Developer In comphance witl paragraph +.6.2 above ao awner ol any erf shabl be

entitfed ta budd on lus erf or offey Cany inpravement theeeio o erect any strs tare thereon without

Risd FINPR TR e e
BB Rt ARG ooy <L lauabe Plegod,
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the prior westten approval of 1he Hrban and Aechitoctural Review Cumrol Commitree, heremalieor
colorred e az LEARCC, as heramattor 200 out.

32 2 Novowvner of aay erl shall be entitled 10 alier auy conatruenon theveon or to alter or vars the deagn o
facade of his buslding, dw ellng or improvements <o constructed, awithout the prior written approval of

the smd UARCC

123 Aoy regigered owner within the development shall be obliged 1o pay o
WJar swchreview and appro al of the Architeetural Plans 1o Lrban Coneepis

st Commnttes has further

12 4+ Serutinizing of House garden layout plan I i revorded that ihe 1
appointed Joln De Yiliers and Associates a¢ findspape architeets The new bindseape dinvangs will be

rhecked to assess that the layour comphes with the Landscape gurdelines, N report will by compiied and

issued 1o the Cliemt Where revssions are requaired we would alar contact the Landseape Planer

involved and note the vorreetions The revised drawings will be evehecked and signed ol Fixed foe
cost per dwelling 1o serunnze the garden lavout plans. Any registered owner wathin i developemen

shall be obligaed t pay 3 fee far stich review snd approval

-
o
>

Enviromental controls: Ut 1« recorded thar the Truster comnnties has furiher appomted Chrel
Brawer ta manaze the ECO startop with Urban Concepts, 19 wiclude ste disits, environmental
awareness reatng of contractars stalf, necessary eeports and fimal eovaronmensal sign off o completion
of construction The registered owner shall be abliged w pay for sue visite (as nocvssars) 10 cosure
complance with environment controls, of ne more than R2 000,00 (e thousand rand), p|u~ VAT
thervon for sich review and approval. This fee sl escalate by 3% 0 Janvary annwally  Registered
Owners must b asare that un some eesidential stes there may need 1o be 3 botameal search aned rescoe
ol sensitive plonts In these cases the Registered ow e will be obliged to pay the feesal a butanst 1o

remoye and proteet these plants
P |

326 Dinby dw ellings which comply with the Urban and Architeetaral gandards as st torthon the Urhan andd
are “d”, may bo bult on e

Architectural Review Conteal Manual, annexed hevero marked Ao

Vstaly

el TS Mgt | eSS0 S eab Ry adiinan 1 ARG Cteeomundineiy

1N 200 S b 2L S e ol R ashagtonis | o) wd
L T T TR PN TSI T RS I SV T R RIS
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13 SECURITY AND BUILDING DEPOSITS'

330 Byery purchiser of an et aball pay @ sy deésasr o ihe Assoclatar i sucl smcnne az imay ke

dercrnuned by the Assocanio

3300 Vhe socwnity deposiz st cnsare thar the Assoration, ance established, shall have siificent fands

1o cnecute o= abhganons

13,12 The secunity deposit shall be pavable st 7 tseven) davs by the purchaser. upan accoptance of
an afler 1o purchase of an arf

3113 Papmentof the deposit ot 2 suspensive condition, sud falure (o pav such a depoat withm

the stiputat=d rime poriod shall vender she offer o punchase nall and void ar the elecrion of the

utitled ro cefise to condent to the teanster of the =of i question, and 10

Assoctatiosn whe shall be

b

ol no Foree and effest swhatsoeyor

§3 04 Fhe Toapees shall cavse all s=cuvity deposits recaived by the Associaticn to by depasited 10 the
ctedit of an interest beanng account(s) with a regustered commerc) bank i the name of the
Assaonnon and, sibject to 2ty direction given or restrction lmpmcd ara gcncrzl meeting ol the
\seoemnion, such montes saall only be withdrawn for the purpose of payment of the expenses of
the Assoctausa or far firther or other investment purposss

1305 Alterct aetracted by such an aceount shall averue to the Assoriation

1306 b the eveat of the purchaser alienating the property aftér thee purchase thersof, the
sforementioned security deposit shall be refunded to the purchaser, without mterest, 4 (fouy)
weeks after the new owner has taken tranafer and pard his security depoait, and ali rates and levies
clearance certficares have been sbtained. Such & purchaser st alss have camplied wiih all the
standard rerms and conditions of the Constivution,

ACCOMPANYINgG aNneXures v iy ur(llllu}
or spectal reselutions W be passed during the ume of ownershup of the et

-
e

Every purchaser of a vacant erf shall pay a budding deposit to the Assocatian in suel amount as may e
determined by the Assovanon

3321 The building depomit is t) ensare that & gvery purchaser of a sacant erl shall, i carrying out any
bennlding canstructson and/or improvements an his eef, shall comply with his nbllgancm I heron s
of the { “matirunon and its aceompanying annexures and shall not canse any damage whatsoever 1a
any roads, pavements, common property idfrastructure nor the property of anather Mernbey
during the construction of any dwelling or buslduig.

3322 The purchaser shall pay the building deposit within 7 (seven) days of the acceptance ol an offér to
purchase of snerf’

3323 Pavinent of the depast constitutes BUsCISIVG cordition, and filure o pay such & depost withan
the stipulated Une period shail tender the offer 1o purchase null and void ar the election of The

Assoriation whe shall be samied 1o rafuse 1o consent (o the transfer of the orf e quesuon

3324 The Trustees shall canse all bulding depostty recetved by the Assocnion o be deposited 1o the
credit of an interest branng accourtis) with @ repistersd commieraial bank m the name of the
Nssasalion

43 25 Mlinterest atteacted by mieh an aceount shall acerue 1) the Assneianan

AN RS Mastn e sion. JHINOT SR aluninos 33T mine
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on andéor improvaments i the

3326 On the complen oany conatn

1pational titieste by the locat mucipal mirhor ity the deposit aball he culunded ¢ b

Member, without tteraat

posit or the bullding deposit ar any other | adjustraent o any depoan

shall be ar the antire disrenon of the Truptees fo determiae ftsm ome tome

all be used by the Assocation for zav zviul purpose(s) i the

titerest of the Awocation

ERS CONDUCT RULES 5

USE OF PROFERTY AND/OR COMMON PROPERTY AND/OR AGRICULTURAL PROPERTY
ANDZOR CONMMERCINL COMPONENT

tt

Neyosvner or cocupies ol an Evf may, without the Prion censent of the Trustees

Lt use the Erllor any puepose other than residuntal purposes

2 parmi any adverisemant, name or lv:u:rlng ol any ||n.-|ghll) aze, eplour o character 1o be
painted on wr afftxed 1o amy wall, baikding or structure on the properts and ne advernsement,
name or lettering of any kind shall e painted o or affised oty roof ul ainy building s the
property, save for any advertising allowed by e Trustees for the conunes cial use of the Hotel
andd the Commeraial Componeit

T4 ereer, store ur feave ar allow 1o bo erected, Lvr-l, sigred or left any artiche or thing on any part
of the common propecty,

[ 14 romove any shrub, teee o plant on o i the comman propei;

115 ereot any washing fines nor haog ans seashing o other stems o any part of the baslding or the

common proporty <o ax t e vable from ousde the suilding or from any ather Lefnor be
Caprsed wview on the premises (0 any wrsghtly manner whatsoever

06 that no aosss . mjuricis or objectional teady ot business of any Kind shall be cacvied onom any
such dw etling house or building or en the Commercial comporent aned sich buitding shall, a
all imes, be kept i sueh 4 state as not 10 he g oauisance or annavance to AL owner ane o
oveupicr and sureounding neielbours

117 build any hres for bramng purposes of any sort e e common property, uiles m the
desiguatod brnaing arvas

An owner or oceupler shall nov place er do ansthing e any part off the commen peaperty ar o the

balcony, sioep or pane of Bis home shich, i the Trustees apmian, is avahetically dupleasng o

undesivable when vieweed Trom outsele the brldieg
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0, a

M owner or ocenpier shall nor deposit, theos or peent or allow to be depostted o theown on the

L wgarette bugts o any other litter

cammon property any rubbish, including dus, food, s ap:

The Crwner and/or Oceupicr dall hate the bencin of cxclumne v and accces For recreational purposes
aver the agriculiural property 1o be rerined by the Developer and thee aforementioned Rules of
Condiret shall corirol and govern the conduct of any persan whilst in and/or o the ageicultaral
properts. by the evear of any Member, Oceapier and/or guest of any Members tramspressing any of the
Consduct Rules and any ol the conditiens set out i the Aereulural Benefics Agreenent. the Trustee

Committee shall lave the vight o trminate and/ar suspend all benefits bestow cd unio auch Member

DAMAGE, ALTERATIONS OR ADDITIONS TO A HOME, THE AGRICULTURAL PROPERTY AND TO
THE COMMON PROPERTY

Vit swner or oeepier of w hone sball not mark, pacit, dvive nails or sercws or the ke nta or
otherwise damane eo alter any part of the common property without ficst obrainng the prior weitien

consent of the Trustees

he proor wrmten consent of the Trustees must be obtained aml
muat be submitted wthe UARCT,

All fnternal butlding alierations are 10 be approved oy the Trusices Committes An approved plan
mgc:llcr with parment of she cequisme fee, 14 10 be aubnuned prior @ commendement of
construction Any bulding vonstruenion shall be regulated snd governcd by the Builder's Code of
Conduct which s annesed hereto marked ‘1

Cwner ar cocupier of a bome shall casiee:

240 any beoken windew pane 1 ceplaced within 3 days of bresking lrom whatserver civess

242 that all custaing ace to be loed soaboaowhite o crcam fabrc Blinds are 1o have 3 white o

cream backing unfvss they are wonden blinds

BEHAVIOUR OF OWNERS, OCCUPIERS, GUESTS

wll vnsure that thew use of ther propects . the Aguicultural Peoperty, the

commereial gropesty and the commion property and s faeilities = at all tmes condueted i such a

avainer as not Lo

L cause a nusanee, distebance of meonventonee oF annayance 1 any athet sanee o o capier,
particulaely s the Bren of loud mwwe, Tadio o TS o wrnable andible nosome <ound This

vl shall no b apphicable to the Hotel and the commercial companei

s
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b2 demmentally aftect the nghts and interests of other owners or occapiers
Owppers and oreapiess shall be eespansible far the behaviour of their chiddien and guests and shall be
Babde for any damage caused by thens Any danrage catsed by such childron or guests shall be repaired at
the cost of 1he pwier or aee upier conceried, within 14 days of notee by the Trustees, 10 the
sartsfacton of the Trustecs

No childien ave pramitied 1o play ns the packing aeca, starwells & lindings o any comupon preperty

thar may be designated by the Trosteex fram time 1o e

REFUSE DISPOSAL

-\n LWRCT OF ‘K.lllph'l Uf.l '7‘(),3! iy !‘Il".‘

+ 10 mamtan s kyssenie and dev condition, a receptacle tor refuse withinhis property

+1.0 ensure that belore refuse is placed an such reveptacke 1t i osecurely weapped, or in the case of
fing or ather contaraces, complotely diained

413 forihe purpose of having the refuse colle ored, pl.\n'c sueh receptacle swithin the area and at the

tiies desigiared By the Trusves
+. 04 whenthe cefuse hag been collected, pronspthy roturm such recepiacte to bus propenty

415 ensure that no garbage and/or garden vubble may e lefl outsice the property except for

eallection an e date ol collection. B may a6t be left oot overnizht

VEHICLES

Ao owher or occupier shall park or e any vehicke sipon the commeon prapesty or peonn or allow
any vehiele 1o e parked o stand upon the cammon property without the sieaten consent of the
Trustees The Trasteps wiae cae 1o be semoved, whels camped o towed anay from the
deselopment at she risk and sxponse of 1he mwner of the vehiele parked, standing or ahandined an the
commen property without the Tresecs wemen consent

Owners and ocouprer< of thew properties shail ensure that their vehieles and ahe veleles of thenr
visitors and guests do not dog el or brake Tuid andZor any other Mad or lgud of whatevee natw e pa
the commun property or inany other way deface the conumun property. ICdripping ocevrs, s ronmoval
sl b Fo thee aeraunt of the ow e ar accapier coneered

st majee repais booany sebieke anoany

No owner or accapier will be permitted 1o disnantle o

porton al e commion property, but may be peemimted o aitend e minor repaies ancl roconditiening

g

of velueles iy enclosed garages only e e——hoa
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Only sehicles swned by owners or gecupicrs may be swashed on the common property ‘The use of hose
e and taps o the purpose of washing velieles = resinciad to owners or orcupters
Hooters shall noy be soanded within the Devoloprieat otlier than in vimergencies

Velneles may be parked ante on auel aceas of the seheane as ave specheatly desgmated ar approved by

the Trastees for that purpose and i such a way thai the iow of traffie and access 1o and egress fvom
driveswavs are noy obstructed

caravans, iratlers, boats or other hravy ohiles may be parked wathin the Develapment

withaut the prsor written consent al the Frustees 1t s vecardid tat the TEOY X shald be the segisiored

awner of ote of the attics andall of the boat Bosses The 11C\ shall monztor the wsage and allocate
maorng righte accordizely o the Mebers, The THO Y shall enter ot agieements of fease with it
Menmbers for the Teasing of such boat howses

Vehicles parking or entering the Develnpment are subject 10 the express condition that it is parked at
the owner's riskand responability and that o I|.|hilu.\ shail attach 16 the Teasters cr it agent o any af
thew emplayees for any loss or damage of whateyve mtuee which the owaer. or any preson daiming
througly or undes him, may sulfer in consequence of his sehicle hiving been parked on the commeon
property,

Motar vehicles of visiturs mav ooly be parked on such areas as ace spearficalle demarcated For tha
purpose Where parking arcas are demarcated lur vigiors such arsas mav ondy be used for yvisnors
parkacg and under no cireumistanees mav any owner or sy Member af ther Lmnhes park their vehieles

uusuch arcas;

A0 Owers shall casare that their visitors pack i the carrect place and do not cavse any abstruction ither

tn refation tu Zarages or otheriise;
Bievelos, matewe eveles, wieycles, roller skates, skatehoards and the like miay o be left anany portivn

or the conmnin property

PARKING

Porking i< to b confined to the specilivd pavking avea allocated 1o cach owner Zoceupicr and nwnere

aneZor tenants are uncler no ewrcmstanees and £or sithaut 4peailic pernuasion ol the Trustees allowed
1o park s the viators’ parking bavs whatzoever

Gaesis are 10 1 only those bays sesersed and specilically demareared for visitors.\ breach of this cule

will cotole the Trustees 1o have ane offending vehicle toned away front the Development at the risk
e at 1 expense ol the ovener of the vehele or altevaatively the owner of e props et

Under ne erecimstanees will parking i fromt ol any fire bedrants be pcrmn‘.ull A breach of thes rule

oweehaway 1o pubhe road

sl Tikeess s cntitle the Teastees 1o have any ctfvnding cchicle removes op

VRS TRAND MUNICIPALITY
DEPARTMENT , TOWN PLANNING

LI TP

P OBOX 20, HERMANUS 7200 1 45 10 oo
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or garage at the expense and Risk of the owaer of the vebiele or abiernatively the swner of the

prapeety

ANIMALS, REPTILES AND BIRDS {DOMESTIC PETS, RESTRICTED TC
bOGS)

n the cstave wiless

Noaminmals, rephiles, burels (othor than a bied 10 a cage) shall be kept ar harbrurcd

0. When

expresshy authurized in writing by the Tristees sabject to the provisions of clause 72 he
granting such anthonty, the Trustoes may presenbe any reasonable condivion Should any prese bed
condtien be breached, the Trusiees may immediate v withdras such authori iy

Any owier shall be restricted 10 nwo domesic pets only I the event of such ovier on date off
Geeupation Iuvlng more than two domestic pets, the awner duall immediately notily the Troaces
hiereol Suhy donwstir pits, |1ru\‘f|mg that 10 docs not exered thiee P, shall be enatled 1o vemanm
the desclopment for the duranon of their e, On the demise of sich pets, the owner shall not he
emitled 1o rephce them and shall therealter be restricted 10 havig two  domestic pets as

aloreientioned herem

Ay pet that cavses any nutsanee, disturbance, seonvenence and/or annovance o any ethor owner
and/or wecuper, partcalardy e the Torm of barking, shaft b permanently removed from the
develupment

Ay owners occupivr swho haz beers granted autharity to keep or harbour anv animal repinke or pet shyll

ensre that such anmai, ropule o pet does nur el any part ol the common property or athers ive canse

maible tor o}

Ay nussance Owners/oceeprers concerned will be resp, saning up ans ooled comn

sroperty andZor loe any damages incurred by sieh annmal
(eliad, 3 $ .

Cats are specilically not alluwed on the te due i the abuneao) bird life shieh = prevalent 16 the Ried
Fafie Reserve Any pons an the sgrievitaral property and the athey commun aress must be under contral a
all tintes Fhe Memisers shall b aware of the sensitive areas pectaining to the lota and Fana and hatl

enaure that their pete do dol o anyiway cause danage thervta, Do shall nor allased mfo the gazng

arcas, bewg orl 202 wathout o feads, o order to protect and proseeve the existing buck The 11400

veservesthe nght o vesieiet these rights should 1 find that the degs are ersating a disturbance

erve shall he pratected with trical feneing

[t as fuether voenrded that the geazieg areas and vatue
ancd the TEOUN shall ool ineany vy whatsaever be lable tor any damages and 2 or mjurses sustamed by thw
Members, any occaprors and /o gaests and/Zoe the Sombers’ pevsand Zor any otber animals wharsoes o

Braught anto 1he ceiat

VERSTRAND MUNICIPALITY
gEPARTME;\iT TOWN PLANNING .
p QBOX 20, HERMANUS , 7200

—
g
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LEVIES

Lasies are due i adsanoe o the tiest day ol cach month and are pavahle warhin 7 dave atter wihieh mieres:

at g rate determored by the Trustees wall be pavable thevec

The Members shall he oblwed 1o sien a Debnt Orcer, which s aunesed 1o the Agreement of Sale, to ensure

h imesus payment af the alorementioned ley igs.

INSURANCE

Fhe Hlome Owners Axsociation <hall have neresponsthiliny whatsoeser for the mawrance of the conients ol
v partienbss properts, whicl dhall ar all imex be the wle rosponsbiling of the ownerZesccupies
lll““lll)l'

An owaerZoccupier shall not doen permin 1w be done onhis property or on the common propeety

ansthing whieh seill e mac inerease the rate of premiun pavable by the trusiees an any warance polics or
which msay tend o sse s sach msaeinee potics nar bring onte the prenises or busldig any hazaidous

substances and/ or any faem ol machmiery whatsocver.

A o ner/oceuprer shall not storee o barbour upon the comman property o anv part thereol ar an his
propecty any goods which min vt any e ansonuwe policy held by the Homeow e Assocition or

merease the premium pavable in respeet of such policy

LETTING OF UNITS

W tesante of readental homes aod otber persons granted nghts ol occapanes. by any awner of the
selevans erf are obliged 1w conly wab these conduct cales, novw ithstandng any provision 1o the vontrars

contamued oy lease o any grant of rights of ocvupaney, swhich Consent shall wot b unrcasonanly

withledel

No lesteng shorter than 6 #s] months shall be allowed wlatsorver, without the wotien eonsent of the

Prustees, The ovner shall be sbliged o aouly the Trastees of any short term occupaney lor secarits

purpeses

ERADICATION COF PESTS

I o shadl keep his projeny ltee af sl ants, borer and arher wood destrovmg iaedts and 1o this

renier

enel shall permis the trostees, the managiig agent aned shen: duls authorised agents or emploi e

ol action a-
0

upon s property fram e 10 tinse dor the Prpise of o ting thy:_pro,

YWEKS TRAND MUNICIPALITY
g;PARTMENT TOWN PLANNING
P O ROX 20, HERMANLUS , 73.?9- b

b et § 4 ATt v
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mdy be reasoiably fccessary to eradieate any such pests The costs ol mspectean, eradicating any such pests
asmar be foend withen tie propecty. veplacement of any woodwerk or other matesial farmmy part of sueh
property which may be chamaged by oy such pests shall be borae by the awner of the propest
conerned. Ay Member imtending o wse any praticides mast fiest obtain the weten approval of 1w
agricuitural properiy owner, beng the Developer. to emsure that such pesticide 15 not harmful 1o i

vinevards

WALKWAYS

The walkw s giong aceess to the yvinevards, the lavender ficlds and alive 1rees are for the exclusive use
anel cigoyment of the Members and foe the use of manierance gardenimg statl and niay not be tavd by any
menber of the public for gaining aceess or psed as a tharoaghfare

Purmg the periods of chenuoal ircaiments and /o extensne mamtenance perod o harvesting and proaing
al the vineyards which may result in aceess to such vineyards bomg temporanly clozed and aceess 10 all

pets beang dened 1 ensime thete salire, Wenren Notice shall be furnished 1o all the Members prior o the

chenveal rearment of the viavyards

ACTIVITIES ON COMMUNAL AREAS

No hoblwes or arber acivines may be conducted o the conmunal areas o they cause nusance to other

ownersand/or occuprers The Trustecs shall be the final adjudicators resalving < oiaplamis of this nature

JETTY AND MOORING SLIPWAY

i e/ ooeupier/tus isitor/ < and/Zen children shall not be allowed 16 anead and/ o partake ol the

totlowing o such alorementioned areas

1411 Nov gl bottles or contamu = are allowed

1412 N brasig, execpt m dengnated arcas

1413 No boned music

1414 Onlr authorrsed pereonnel ane permitied aceess so desgoated by the Teastees

1413 Litteeang vs neet permitied, all relise 15 1o be romoved.

141.6 Only canteotled games dall bre permisted, with parents overseemg any clldeen ander the age

ol 12 frwelve | sears old
417 Novanimals are atlowed, withoo beng accompanted by jes pwner

418 Ao e anel /o pecaprer hafl e abliged o aecampany any guest

VERSTRAND MUNICIPALLTY "
gEPARIMENT TOWN PLANNING

P OBOX 20, HERMANUS 20011 jay gppg
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o llan v :
1419 Fhe nse vl sk area shall be rererved (i oswners and/or cecuprers and thew guests,
I+ 110 Uhe operating hous of sich aee are between G6H00G 1o 21HO0 Any wage aftee 20000 1

D100 shal be regarded as & olasion of ihe vonduct rules.

1401 S child under the age of 12 (awelve) must be accompanied by an astult ot ol times and have

the appropriate hie preserve strapped cnto fue body whilst i the B River

14012 Certam Bual Storage Areas shall be built by the Developer on the common arcas on heliall of
the 1160 AL which may be rented froms the H O\ at a levy swhieh shall be a mevket related
rental and such levy o be agreed upon between the parties

[ A\ Members shall csmply with the vales of operation ul then beate and the [kes as bail dovn
by the approprate anthority ind duly governed by the Overperg District Coanctl. By Laws
relating 1o the control and vse of the Bot River fxtuary as framed inder BN 4807196 dated

the 131h Nowember 1996, and aniexed herets marked Annesure "¢

GENERAL

The Board of Trustees on s agents shall nor be Bable for ans mpury or loss or dantage of any deseripiian
which any nwaer or occupter of property or any. Menibes of hix lamuly, s vmplo‘\w or servant o his
relative, friend, AN, Visitor, Rvitee or gue Aomay sustam, |)hj-'&'::vn|ﬁ}' or 10 s or ther pri rpcﬂ}'.
direetly or sncireetly, 1 o abow the conmon property ar m the ndiodual propeny by reasen of any
defect an the commaml area, (12 amenitices or for any act dane or lar ans neulect oi the part of the

Prustevs of an ol the Frustecs caiplovecs, servants, agents or contractors,

wese ar 12 agent’s represematives and servams shall sot be Lable or respomsible m any mannce
wharzoes e Tor the receipt o the non-recerpt and delinery or nemsdihivery of potds, postal watter e an

ather

perty
No ficearins or peller gun- may be discharged i the deselopment whatsoeser
Anoseaner shall not wse or et his home 5o be used for any purpese shich s mpucions o the reputatinn

of the des elopmicit

3 Al vomplants, volation ol these vules, or uw other cavse of concerns mugt be inoweitten form, addiressed

o the Charmar of the Home Owners' \ssovianon

"

COMMERCIAL LNIT

10| The Develaper reserves a oght o fuither amend i rales so a8 o accomimisdate the Hotel on Fel 228 the

(O wervial Comyponcat and Public Facrhues being Bl 229, which vomprises of the winees . the Public

OVERSTRAND MUNICI2ALITY 0
DEPARTMENT . TOWN PLANNING
POBOX 20, HERMANUS , 7200 | 4 ja o0
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tasitng facline s the restaueant, the canlerence Geilities, the farm stal, sales and manager's office aad
chapeband the Bike, onee such componmts have beea bailt

6.2 s recorded that the Honel Wine Cellay, the Tasting Roomis, Restaurant, the Faems Stall, the Chapel anc

Conference Fagdite: cre, are dessgnated (oe Commeraal e and may be utibiaed as 3 bed anel breakiasn

Faility, provate lunetions including sweddings, vartous etz and film shoors

Signed by the Purchaser on the —— dav ol

OVERS TRAND MUNICIPALITY %
DEPARTMENT . TOWN PLAT
POBOX 20, HERK. SUS. ™™ 1.0 jan 209

r——
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ANNEXURE H

COMMENTS FROM THE ENGINEERING SERVICES DEPARTMENT FOR:
APPLICATION FOR AMENDMENT OF SITE DEVELOPMENT PLAN: PTN 229 OF
FARM NO.575, BENGUELA COVE (2948/2019)

Stormwater (SW) According to the master plan by the Developer
Electricity > Eskom
Water : According to the master plan by the Developer

Sewer

According to the master plan by the Developer

Roads and traffic In order

Conditions:

1.

Lr

that the applicant must comply with all statutory requirements that may be
applicable to the undertaking of the proposed development;

that only the existing municipal services and service connections will be
available to the development and that, should additional capacity be required,
an investigation be conducted, with regard to the capacity required and that
available, at the developer’s cost;

that the developer must investigate and determine the limitations of the site in
terms of sewer drainage, subject to the minimum requirements of SANS
140400 - P: 2010: Drainage

that the developer indemnifies and keep the Council indemnified against all
actions, proceedings, claims and demands, costs, damages and expenses
arising out of the establishment of the development, the provision of services
to the development or the use of servitude areas or municipal property;

that the developer may enter into an agreement with the Council to install or
upgrade bulk and/or link municipal services and amenities at an agreed cost,
subject to the following:

5.1 such costs to be established in accordance with a system which is fair,
equitable, transparent, competitive and cost effective;

5.2 such costs shall be set-off against (part or full) development
contributions payable in respect of engineering services:

5.3 to the extent that such costs exceed the development contributions

payable, the Council will refund the developer the difference with
interest calculated at the prime rate, when funds are available.

A L, 07/85/0s/9

DENNIS HENDRIKS ” DATE 7
SENIOR MANAGER:
ENGINEERING SERVICES
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ANNEXURE I

Loretta Gillion - Re: DRINGEND : Versoek vir kommentaar : Portion 229 of Farm 575, Benguela
Cove (2948/2019)

[

From:  Penclope Aplon

To: Gillion, Loretta

Date: 21/11/2019 01:48 PM

Subject: Re: DRINGEND : Versoek vir kommentaar : Portion 229 of Farm 575, Benguela Cove (2948/2019)

Good afternoon,

The construction and operation of the waterpark does not trigger any NEMA FIA listed activities. Water is
recycled in the system and no discharge is taking place within the estuary. The site is still within the
"Special zone" as it was approved in the ROD issued to Benguela cove.

Regards,
Penelope

Penelope Aplon

Environmental Manager

Environmental Management Section
Directorate: Infrastructure and Planning
Overstrand Municipality

T: 427 (0} 26 316 3724 Ext: 8272 F: +27 (0) 28 316 4953
C:+27(0) 72 394 8841 E: paplon@overstrand.qov.za

»3 Loretta Gillion 2019/11/19 04:24 PM > >
Middag Penelope

Bognoemde aansoek verwys.

Henk is tans besig om die Item op te stel, en word u dringend versoek om kommentaar te lewer in
hierdie verband. (Tydens die sirkulasieproses is geen kommentaar ontvang nie,)

Die beswaarmakers dui aan dat die aansoek "trigger" 'n EIA proses. Kanu asb u opinie lewer op
hierdie stelling.

Spoedige terugvoering sal hoogs waardeer word

Groete

file:///C:/Users/loretta/AppData/Local/ Temp/XPgrpwise/SDD695BBHermanusMunno. 2019/1191
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ANNEXURE ]
AN MU 57
Western Ca pe fx’):(, ROAD NETWORK MANAGEMENT
/f maail; Grace Swanepoet@weslemncape.gav.zo

Government

ik +27 21 4B3 4449
Rm 335, 9 Dorp Shreet, Cape Tawn, 8001
__Transport and Public Works / PO Box 2603, Cape Town, 8000

S O P

‘ ﬂo\:\v'\‘d I

REFERENCE: 16/9/6/1-21/149 (Job 25925)
ENQUIRIES;: Ms GD Swanepoel
DATE: 25 June 201¢

Attention: Mr H Qlivier

The Municipal Manager i FILE NO: N -

Overstrand Municipality [ E"“l‘-ﬂ—{mé& f

PO Box 20 SCAN NO- "

HERMANUS fe -

7200 - ———
SOLLABORATOR NOI [ 2T Q01O

Dear Sir

PORTION 229 OF FARM 575, BENGUELA COVE: TRUNK ROAD 28: APPLICATION FOR
AMENDMENT OF APPROVED SITE DEVELOPMENT PLAN: WRAP ON BEHALF OF BENGUELA COVE
INVESTMENTS (PTY) LTD

8 Your letter dated 3 June 2019 refers.

2 The subject property is located 2 km north of Fisherhaven and takes access off Trunk
Road 28.
3. This application is for the amendment of the approved site development plan in

order to erect a water play pork, wooden deck and seating area.

4, This Branch offers no objection to the opplication in terms of the Land Use Planning
Act, No 3 of 2014.

Yours faithfully

b

SW CARSTENS
For CHIEF DIRECTOR: ROAD NETWORK MANAGEMENT

www.wasterncape.gov.za
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ANNEXUREK 1/4

e no: P~ e [ S
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Division of Telkom SA SOC Ltd

10 Jan Smuts Drive Candice Spammer

Pinelands . Tel: 021 414 5582

7404 Fax: 086 4800617
Email: spammecl@telkom.co.za
Our Ref.: WWIP_WHMN2167_19
Your Ref.: Ptn 229/575 HBENG

10 July 2019

Attention: S Muller

Overstrand Municipality
HERMANUS

PLANT AFFECTED:

APPLICATION FOR AMENDMENT OF THE SITE DEVELOPMENT PLAN: PORTION 229 OF FARM NO
575, BENGUELA COVE, HERMANUS

With reference to your application received May 2019.

As important cables and other infrastructure are affected, please contact our representative Frederik

Swart at 028 514 1199 / 081 363 7815 / FrederikS@openserve.co.za 48 hours prior to commencement

of construction work.

| hereby inform you that Open Serve approves the proposed work indicated on your drawing in principle,
This approval is valid for 12 months only, after which reapplication must be made if the work has not
been completed.

Any changes or deviations from the original planning during or prior to construction must immediately be
communicated to this office.

Approval is granted, subject to the following conditions.

“UVERSTRAND

//
*(X 15 JUL 2018
61 Dak Avenue, Highveld, Techno Park, Centurion 01553 =\

Private Bag X881, Pretoria, Gauteng, 0001 g JOWN PLANNING
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As per sketch attached, Open Serve infrastructure will be affected, consequently the conditions below
and on the attached legend will apply.

Telecommunication services position is shown as accurately as possible but should be regarded as

approximate only.

Should alterations or relocation of existing infrastructure be required, such work will be done at the
request and cost of the applicant.

Flease notify this office within 21 working days from this letter of acceptance and if any alternative
proposal is available or if a recoverable work should commence,

It would be appreciated If this office can be notified within 30 days of completion of the canstruction
waork. Confirmation is required an completion of construction as per agreed requirements.

Should Open Serve infrastructure be damaged while work is undertaken. kindly contact our
representative immediately.

All Open Serve rights remain reserved.

Yours faithfully

o Ut
Selwyn Bowers

Operations Manager
Wayleave Management: Western Region
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PLANT AFFECTED : COPPER
This wayleave, Reference Number WWIP. WHMN2167 19 is valid for 12 months

from date hereof and is subject to the following conditions:

1. No mechanical plant or vibrator type compactors may be used within three
meters of any Openserve Plant (LE. any Telecommuacation equipment
above or below ground level).

2. The position of our plant affected by the proposal is indicated as approximate
and Frederik Swart at Tetephone No 081 363 7815 must be contacted
atleast 48 hours prior to commencement of the work, upon which the actual
location of the Openserve Plant will be indicated on site.

3. A written request must be submitted to Op ve for ideration, should the
of the work, upon which the actual location of Openserve Plant will be
applicant require our plant to be relocated. The cost of such a relacation
will be recoverable from the applicant.

4. Itis the responsibility of the appli to verify the existance of the indicated plaat
and te notify Openserve immediately, should the applicant locate any Openserve

Plant which is not indicated on the plans.

5. Should the applicant expose uny Open Serve plant, the safeguard thercof
will be the spplicant’s full responsibiity.

6. Failing to comply with the above conditions or any special conditions addeadum
hereto will be regarded as gross negligence and the applicant will be held
responsible for any damage or loss as a result thercof,

Date: 2019/07/10 By: C Spammer
For Regional General Manager
Western Cape

Legend Green

1. Underground Pipe

2. Underground Cable

3. Manhole

4. Street Distributio Cabinet (SDC )
S, Jointing Pit/ AJB

6. Jointing Piltar ( PJ)

7. Pipe Junction Box ( B/S )

8. Robot Control

9. Pole
10. Stay
1L Strut

12. Acrial Cable (A/C)

LHE

\
open)serve

3/4
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ANNEXURE L 1/3

Loretta Gillion - Re: Versoek vir kommentaar - Gedeelte 229/575 Benguela Cove (2948/2019)

From:  Louis Coetzee

To: Loretta Gillion

Date: 20/11/2019 09:58 AM

Subject: Re: Versoek vir kommentaar - Gedeelte 229/575 Benguela Cove (2948/2019)
Ce: Tania Fisher; Gerrit coetzee; Henk Olivier

Goeie dag,
My antwoord onderaan in Engels.

(1) In terms of the National Building Regulations, a Building plan application is required for the water-
park, decks and other structures on site (mushrooms sculptures, jungle gyms or timber decks with ladder
and roof, etc).

Such an application to comply with all applicable law including pool safety (see attached document).

An Engineers Appointment and/or completion certificate is required to confirm the structural stability of
the tall mushroom sculptures and any other structure that may require a rational design.

(2) A Notice was not served because a Town Planning application was lodged.

Building Control believes that the best solution to rectify unauthorise structures is to allow for the
reqgularisation thereof by submitting a Building plan application.

The submission of the Town Planning application is regarded as part of the process to regularise the
unauthorised work.

Below is the definition of a building from the NATIONAL BUILDING REGULATIONS AND

BUILDING STANDARDS ACT 103 OF 1977.

"building" includes:

a) any structure, whether of a temporary or permanent nature, and irrespective of the materials
used in the erection thereof, erected or used in connection with

1) the accommodation or convenience of human beings and animals;

2) the manufacture, processing, storage, display or sale of goods;

3) the rendering of a service;

4) the destruction or treatment of refuse or other waste materials; and

5) the cultivation or growing of plants or crops;

b) ing bath, swimmi 00!, reservoir or bridge or any structu

) a fuel pump or tank used in connection therewith;

d) any part of a building, including a building as defined in (a), (b) or (c); and

e) any facilities or system, or portion thereof, within or outside but incidental to a building, for the
provision of a water supply, drainage, sewerage, stormwater disposal, electricity supply or other
similar service in respect of the building.

file:///C:/Users/loretta/ AppData/Local/Temp/XPgrpwise/SDDS0ESDHermanusMunpo... 2019/11/21
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ONERSTRAND

OVERSTRAND MUNICIPALITY /
BUILDING CONROL DEPARTMENT

NATIONAL BUILDING REGULATION D4: SWIMMING POOLS AND SWIMMING BATHS

{iy The owner of any site which contains a2 swimming pool shall ensure that access to such peol is controlled.

(i) Any owner who fails lo comply with the requirements of subregulation (i) shall be guilty of an offence.

Regulation D8; The requirements of D4 shall be salisfied where access to the swimming pools complies with Part D of
Section 3 of SANS10400. :

Deemed to satisfy rules SANS10300-D
4.4 SWIMMING POGL AND SWIMMING BATHS

4.4.1 A wall or fence shall be provided by the owner of a site which contains a swimming peol or a swimming bath to
ansure that no person can have access lo such pool or bath from any street or public space or any adjoining
site other than through:

(a) a self-closing and self-latching gate with the pravision for locking in such a wall or fence, or
(b) a building, where such building forms part of such wall or fence.

442 A wall ar fence shall be provided in any interconnected complex which contains a swimmirng pool or swimming
bath to ensure that no persen can have access to such pool or bath from any street or public place or
anywhere within the complex other than through a self-closing and self-latching gate with the provision for
locking in such a wall or fence.

443  Such wall or fence and any such gate therein shall be not less than 1.2m high measured from the ground lavel,
and shall not contain any opening which will permit the passage of a 100mm-diameter ball.

4.44  The constructional requirements of such fence or gate shall comply with the requirements contained in
SANS1390.

1 l_ | the undersigned, being the

registered owner of erf I

situated at | J

do hereby certify that | have read the relevant sections of Regulations D4 and D8 of the National Building Regulations,,
and agree to comply with the rslevant requirements thereof which apply to the propesal depicted on the attached plan.

Signed Date [ | | [ | [ [ |

Note: (i) Failurs or refusal to sign this form will not exampt the applicant frem legal action in the even! of failure to provide
adequate protection
(ili) Swimming pool is not to be filled with water until pocl protaction has been installed.
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ADDITIONAL ENGINEERING COMMENTS ZOZU

>>> Ricardo Andrew 2020/10/07 08:22 AM >>>
Goeie Dag

Jy kan my kommentaar net so gebruik. Ek het die vanoggend met Dennis bevestig.
Groete

Ricardo Andrew

Manager: Engineering Services
Tel: (028) 313 5073

Fax: (028) 313 0760

E: randrew@overstrand.gov.za

Overstrand Municipality
A: 1 Magnolia Street, Hermanus, 7200 | P: P.O Box 20, Hermanus, 7200
T: +27 (0) 313 8000 | F: +27 (0) 312 1894
E: enquiries@qverstrand gov.za | W: www.overstrand.gov.za
Vicion Stetement "To be a céntre of excellence for the community”

>>> Ricardo Andrew 2020/08/26 12:03 PM >>>
Henk,

Ek het laasmaand vir Dennis 'n konsep-antwoord ge-epos. Hy het nog nie dit goedgekeur nie. Kyk
asb. hierna.

a) The proposed additional land uses will not have a meaningful impact on municipal
services, including water supply.

b) There will be no meaningful, direct impact on the municipal road network because the main access
routes to Benguala Cove are provincial and national roads.

¢) We support the notion of the applicant that the proposed additional land uses are ‘ancillary and
subservient” to the restaurant (main fand use) , which imply that are not the exclusive or primary
reason that guest visit the site under consideration.

d) There is therefore no legal basis to charge additional bulk levies or to amend the services
agreement.

Regards

Ricardo Andrew

Manager: Engineering Services
Tel; (028) 313 5073

Fax: (028) 313 0760

E: randrew@oversirand.gov.za

Overstrand Municipality

A: 1 Magnolia Street, Hermanus, 7200 | P: P.O Box 20, Hermanus, 7200
T: +27 (0) 313 8000 | F: +27 (0) 312 1894

E: enquiries@overstrand,gov.za | W: Www overstrand gov.za

Staterent “To be @ centre of excellence for the community”
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ANNEXURE M, 1/4

ey
“P— A Theorke
(H.OWier)
Loretta Gillion - Fwd: Portion 229 of Fa vents/markets /
water park @ Benguela
T ey o Sy - ke |
From: Martin Diessner <martin.diessner@gmail.com>
To: Loretta Gillion <lpage@overstrand.gov.za>, Henk Olivier <holivier@overst...
Date: 29/12/2018 05:14 AM
Subject: Fwd: Portion 229 of Farm 575 - Commercial District - events/markets / water
park @ Benguela
Cc: "Karsten Wellner Dr." <karsten.wellner@gmail.com>, Sean McCarthy
<sean(@s...

Attachments: BCI Commercial District council request-comment-BCHOA . pdf; IMAGE jpg;
SKMBT_C36018120408210.pdf

Dear Loretta & Henk,

Best regards for the festive season, hoping that you are enjoying some relaxing time with your
families.

Please find attached response from BCHOAs lawyer - it appears the BCHOA trustee
committee does not need to comment/provide consent for this application of departure and
amendment to the SDP based on the constitution.

Our recommendation is that Overstrand town planning does strongly consider the responses by
home owners when making a decision.

It appears that the applicant - ahead of any town planning decision communicated - has already
decided to go forward with the introduction of rock events and open air concerts at Benguela
Cove, with tickets being sold via CompuTickets:

http://www.benguelacove.co.za/rocking-the-lagoon/
http://www.benguelacove.co.za/andrew-young/
http://ems.computicket.com/web/events/search/Venue:Benguela Cove Lacoon Wine Estate

Please keep us informed via email about the decision making process and the outcome.

On a different note, a number of home owners question the new water park that has been
instalied - this ‘feature’ (http://www.benguelacove.co.za/benguela-splash/) was not included on
the approved plans for the commercial district (Plan ref 32318, which do require HOA consent),
Questions have been raised about the use of water for amusement park during times of draught
and water restrictions, both at the new water park and the pirate golf course.

i

Looking forward to your response, FILENO: PAn o9 Farm 51s © )
Berauelg
Best regards SCAN NO:
g l Farmm Ss -!
Martin Diessner COLLABORATOR NO.
P T i

P o3 mnm
file:///C:/Users/loretta/A ppData/Local/ Temp/XPgrpwise/SC2702A AHermanusMunpo...  2019/01/03
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Begin forwarded message:

From: “Loretta Gillion" <|page@overstrand.gov.za>

Subject: Portion 229 of Farm 576
Date: 04 December 2018 at 08:52:24 SAST

To: <martin.diessner@gmail.com>

Dear Mr Diessner
Attached please find a self-explanatory letter for your attention.
Regards

Loretta Gillion

Administrator, Town & Spatial Planning

Qverstrand Municipality

A: 16 Paterson Street, Hermanus, 7200 P: P O Box 20

T: 028 313 8900 | F: 028 313 2093 | E: |oretta@overstrand gov.za

Overstrand Municipality

A: 1 Magnolia Street, Hermanus, 7200 | P: P.O Box 20, Hermanus, 7200
T:+27(0) 28 3138000 | F: 427 (0) 28 312 1834

E: enquiries@overstrand.govza | W: www overstrand. qov 2a

Vision Statement: "To be a centre of excellence for the community"

Disciaimer This e-mail (including attachments) is subject to the disclaimer published at:
httpy/fwww.overstrand gov.za. Please read the disclaimer before opening any attachment or taking any other
action in terms of this e-mail. 8y replying to this &-mail or opening any attachment you agree to be bound by the
provisions of the disclzimer.

Please consider the environment before printing this correspondence.

file:///C:/Users/loretta/AppData/Local/Temp/XPgrpwise/5C33 1 | 06HermanusMunpos... 2019/01/16
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From: EJearey oci%slawco 2a @
Subject: RE: BCI Commercial District - council request
Date: 18 December 2018 at 09:25
To: Martin Diessner mattin.diessner 7 me.com

Hi Martin,

I've taken a look at the constitution again and | can’t find anything which requires the HOA {or trustee cornmittee)
consent for an amendment to the SDP and departure

Clause 31 prohibits the rezening of an erf, but this is not applicable as 229 is already zoned for commercial use.

31. NO SUBDIVISION OR REZONING AND NOT MORE THAN ONE DWELLING
31.1 No Mcmber shalt be entitled to subdivide or rezonc his cef, it being noted that that Erf 228 has been
smned a5 the Hotel and Related Fadilitics Development, together wich the Agricultural Enterprise,
chh shall enjoy a separate zoning status comm en surate with its function as main farm complex for the

ion, harvesting, p g and marketing of the produce of the agricultural property, together
which the Commiercisl Component, heing Erf 229, comprices of with the Winery, Restaurant, Farm
Stall, the Chaped, Conference facilities being zoned as Commerdial,

The Canduct Rules does prevent reguire trustee committee consent for any objectionable trade or business. Is a *farmers’
market” objectionable?

34. CONDUCT RULES
USE OF PROPERTY AND/OR COMMON PROPERTY AND/OR AGRICULTURAL PROPERTY

AND/OR COMMERCIAL COMPONENT
1.1 No owner or accupicr of an Erf may, without the prior consent of the Trustees:

1. 1.6 that no naisy, injurious or objectional trade or hustness of any kind shall be earricd on in any

such dwelling bause or building or on the Commerdal component and such building shall, ar

all times, be kept in such a state as not to be 3 nutivance o annoyanc to sny ewner and /or
occupier and surrounding nuighbours,

Uitimately, clause 34.16 provides that the commercial enterprise may be used for “farm stall” and “wedding functions”. |
feel that this right has been reserved to the developer in terms of the Conduct Rules to the Constitution.

16. COMMERCAL UNIT
16.1 The Developer reserves a right 10 further smend its rulex so as to accominadate the Hotel on Erf 228, the
C isl Comp and Public Facilities being Eef 229, which comprises of the wincry, the Public

tasting facilitics, the restaurant, the conference facilivies, the farm stall, sales and manager's office and

chapel and the like, ance such componeats have been built.

16.2 It is recorded that the Hotel, Wine Cellar, the Tasting Roums, Restaurant, the Farm Stll, the Chapel and
Conference Facilities ete, are dulgm:d for Commercial Usc and may be utilised as 2 bed and breakfast

R

facility, private fi g g, varioux functions and filis shoots.

Any of the owners is still free to raise objection.
| hope this assist.

Regards
Eddie

sthfBif

Lad¥s B Schoftz Inc,

Reg No, 1995/000235/ 21

Tel: +27 21975 0801

Fax: #27 21975 0816

Emall: ecislaw 0 5

WebsHa: www liRw.c0.28
rm 1ok

From: Martin Di [mailto:martin.di @ me.com]
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Sent: Monday, 17 December 2018 14:19
To: £ Jearey <ecj@lslaw.co.za>; jearey@webafrica.org.za
Subject: Fwd: BCI Commercial District - council request

Sent from my iPhone
Begin forwarded message:

From: Martin Diessner <martin diessner@me.com>

Date: 04 December 2018 at 09:33:05 SAST

To: Eddie Jearcy <ccj@lslaw.co.za>

Ce: "Karsten Wellner Dr." <karsten wellner@ gmail.com™>, Sean McCarthy <sean/@sujean.co.za™>,
Ronel Davidowitz <secretary@mybenguela.com>

Subj BCIC ial District - il req

Hi Eddie,

Please find attached PDF letter from Overstrand Council.

They are requesting us to confinn if we (BCHOA) require to the proposed d of site
development plan and departure, as per this letter sent in March 2018:

muﬂnyM\lech._\!P-
(12/20180

oad
mLDsuml.ndl

Can you please advise on this?

I am not 100% sure if this is constitutional or not.

Would be great if you could ¢ither provide an answer to this, or advise who else we must use.

The latest link to constitution is here:

https /imybenayela.comfwp-content/uploads/2018/04/20180420_Bensuela_Cove Constitution.pdf

Thanks
Martin

Begin forwarded message:

From: “Loretta Gillion* <Ipage@overstrand.qov.za>
Subject: Portion 229 of Farm 575
Date: 04 December 2018 at 08:52:24 SAST

To: <martin.diessner@gmail.com>

Dear Mr Diessner

Attached please find a self-explanaiory letter for your attention,
Regards

Loretta Gillion

Administrator, Town & Spatial Planning

Overstrand Municipality

A: 16 Paterson Streel, Hermanus, 7200 P: P O Box 20

T: 028 3138900 | F: 028 313 2093 | E: [orefta@oversirand gov.za




