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4.4 
ERF 7073, 2 ASTER STREET, MOUNT PLEASANT, HERMANUS, OVERSTRAND 
MUNICIPAL AREA: APPLICATION FOR DEPARTURE: SO YUSAF 
 
7073 HMP (3476/2019) 
H van der Stoep (028) 313 8900 Hermanus Administration 
15 October 2020 

 
1. EXECUTIVE SUMMARY 

 
An application for departure was received on 29 October 2019 from SO Yusaf in 
terms of Section 16(2)(b) of the Overstrand Municipality By-Law on Municipal Land 
Use Planning, 2015 (By-Law) applicable to Erf 7073, Hermanus (Mount Pleasant) in 
order to: 

 
a) relax the northern street building line from 2m to 0m and the eastern lateral 

building line from 1m to 0m to accommodate a structure consisting of two (2) 
store rooms; and to 

b) relax the western street building line from 4m to 2,135m and the southern lateral 
building line from 1m to 0,4m to accommodate a garage. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, and 
the Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf is zoned Residential Zone 1: Single Residential, measures 322m² and is 
located at the corner of Malva- and Aster Streets, Mount Pleasant (corner erf).  The 
property is developed with a single storey dwelling unit and outbuildings. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The main points of motivation are summarised as follows (the detailed report is 
attached as Annexure B): 

 
❖ The store room will be reduced in size to comply with the permitted 65% 

coverage and the roof of the garaged will be lowered to comply with the 3,5m 
height restriction. 

❖ The proposal will have no significant impact on the physical characteristics of the 
property. 

❖ The property is situated in a residential area with a variety of architectural styles 
and the proposal will not negatively influence the existing street scene. 

❖ The amendments to the structures have been found to be desirable to the owner 
and the neighbours. 

❖ The property has no restrictions regarding any other laws. 
❖ It is in an already developed residential area. 
❖ No additional services are required and it will not affect the existing services.  All 

services already exist. 
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❖ No Planning Principles will be impacted upon. 
 

5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 29 November 2019 28 February 2020 

Ward councillor Yes 20 January 2020 28 February 2020 

Internal Departments Yes 20 January 2020 28 February 2020 

Total comments None 

Total letters of support None 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATES AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Department 03/11/2019 
No objection – building plan 
application to be compliant with all 
applicable law. 

Local Heritage  03/12/2019 No objection. 

Engineering Services 09/12/2019 Attached as Annexure D. 

Eskom 12/12/2019 Attached as Annexure H. 

Fire Department 10/12/2019 

No objection provided that the 
structures comply with the National 
Fire Protection Regulations and the 
Community Fire Safety By-Law. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
N/A 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 
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N/A 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this 
application. 

 
The objectives relating to: 

 
Spatial Justice 
The application will not perpetuate spatial injustices. 

 
Spatial Sustainability 
The application is located within the urban edge and will therefore not lead to 
urban sprawl.  No natural habitat is impacted upon and it will have no negative 
influence on the environment. 

 
Efficiency 
The application will optimize the use of property in terms of municipal services 
and infrastructure. 

 
Spatial Resilience 
The application will ensure that the existing resource (land) is used to its 
maximum in an affordable manner and in line with the Overstrand Municipality’s 
forward planning documents. 

 
Good Administration 
The application follows the required planning procedures and a good public 
participation process has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

Inconsistent with the Zoning Scheme, but consistent with the Spatial 
Development Framework. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 
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10.6 Impact on Municipal Engineering Services 
 

The existing services are available and have been viewed positively by the 
Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents. 

 
10.9 Additional Planning Motivation for Removal of Restrictive Condition 

 
N/A 

 
11. THE DESIRABILITY OF THE PROPOSAL 

 
A site inspection was conducted on 3 September 2020 together with the Town 
Planning Inspector.  It was found that the proposals on the table are in total 
contradiction of what was actually observed on the site (see site photos attached as 
Annexure F).  The so-called garage is actually a fully functioning house shop and the 
shop activities were clearly noticeable.  A barber shop and a car wash is also being 
advertised on the boundary walls, but unfortunately no activities could be observed at 
the time of the inspection.  Notwithstanding the latter it is likely that due to the large 
advertising signs, this structure is not utilised for what is applied for and the carwash 
activity is also likely to be conducted. 

 
Refer to the application form (attached as Annexure G), the motivation report 
(attached as Annexure B), and the site development plans (attached as Annexure C).  
From the contents of the latter documents there are no doubt that the application 
concerns the legalisation of the stores structure and the garage, whilst no mention is 
made of the actual utilisation of these structures.  In this regard the applicant, in is 
motivation, states that “The reason for the proposed encroachment is that a store room and 

garage was built without permission and now the plans are being amended.  The store room 
will be reduced to the size shown on the plan to be within the 65% coverage and the roof of 

the garage will be lowered to be within the 3.5m height restriction.”  Mention is also not 
made that should the application be approved that these structures are actually going 
to be converted to the usages as per the application.  It is thus very clear that 
application was not made for the current illegal land uses since it certainly does not 
come forth in the application documentation at all.  The landowner (also applicant) 
signed Section G: Declaration of the application form knowingly that the declaration 
clearly specifies the following (quoted from the application form): 

 
“5. I’m aware that it is an offense in terms of Section 84(1)(e) to supply particulars, 

information or answers knowing the particulars, information or answers to be 
false, incorrect or misleading or not believing them to be correct and in doing so 
can lead to criminal proceedings of a fine or imprisonment or both.” 

 
Another irregularity that was observed on the property is the boundary walls.  See 
copy of the approved building plans attached as Annexure I, as well as the site 
photos.  The boundary walls were approved at a height of 2,05m including the 
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columns, and further with a specific architectural style.  The walls deviate 
mentionable from the approved height and style. 

 
It is evident that all the information and documentation relating to the application 
under discussion is grossly false, incorrect and therefore the applicant has 
consciously mislead the Municipality, and it is thus an offense in terms of the 
provisions of Section 84 of the By-Law. 

 
As part of the application documentation the applicant’s architectural draughtsman 
provided the applicant with site development plans indicating the so-called garage 
and stores structure knowingly that it is in contradiction with what is being applied for.  
Section 84 of the By-Law clearly states that “any person who” supplies particulars, 
information in an application knowing it to be false, incorrect or misleading is guilty of 
an offence and is liable on conviction to a fine or imprisonment not exceeding a 
period of 20 years or to both a fine and such imprisonment. 

 
In terms of the provisions of Section 85 of the By-Law, the Municipality must serve a 
compliance notice on a person if it has reasonable grounds to suspect that the 
person or owner is guilty of an offence as contemplated in terms of Section 84 of the 
By-Law.  In the matter under discussion it would serve no purpose to serve a notice 
on the applicant and the architectural draughtsman at this stage since the application 
was formally submitted to the Municipality in which the applicant and draughtsman 
knowingly violated the integrity of the matter already. 

 
It should be noted that in terms of Section 84(4) of the By-Law, the Municipality may 
adopt an administrative penalty duly approved by the districts court within the 
Municipality’s jurisdiction.  Such penalties have not been adopted by the Municipality 
and the matter should therefore be channelled via the Town Planning Inspector to 
the Municipal Court for the necessary legal actions or otherwise as determined by 
the Municipality’s Legal Services. 

 
In view of the above, it is the opinion that legal actions be instigated against the 
applicant and its draughtsman for providing gross false and incorrect information and 
documentation to the Municipality and subsequently consciously mislead the 
Municipality.  The application can therefore not be considered and subsequently not 
be approved. 

 
12. RECOMMENDATION 

 
1. that the application for departure in terms of Section 16(2)(b) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law) 
applicable to Erf 7073, Hermanus (Mount Pleasant) in order to: 
 
a) relax the northern street building line from 2m to 0m and the eastern lateral 

building line from 1m to 0m to accommodate a structure consisting of two 
(2) store rooms; and to 

b) relax the western street building line from 4m to 2,135m and the southern 
lateral building line from 1m to 0,4m to accommodate a garage; 

 
not be approved in terms of the provisions of Section 61 of the By-Law; 

  
2. that legal actions be instigated by the Municipality with immediate effect 

against the applicant, as well as the architectural draughtsman of the applicant, 
and; 
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3. that due to the above legal actions to be instigated, the applicant not be 

afforded the opportunity to appeal the decision in 1. above. 
  

 
13. REASON FOR RECOMMENDATION 

 
❖ The application documentation provided by the applicant and its architectural 

draughtsman relating to the application is grossly false, incorrect and therefore 
they consciously mislead the Municipality, which is an offense in terms of the 
provisions of Section 84 of the By-Law. 

 
14. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plans 
Annexure D: Engineering Services 
Annexure E: Aerial Photo 
Annexure F: Site Photo 
Annexure G: Applicant’s Application Form 
Annexure H: Eskom 
Annexure I: Approved Building Plans 

 
SIGNATURES 

 
 

REGISTERED PLANNER: 

Name:   H VAN DER STOEP 

SACPLAN Reg No:   A/1708/2013 

Signature:   ____________________ 

Date:    ____________________ 
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