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4.2 
ERF 12221, 5 KWAAIWATER ROAD, EASTCLIFF, HERMANUS: APPLICATION FOR 
DEPARTURE: MESSRS PLAN ACTIVE TOWN AND REGIONAL PLANNERS ON BEHALF 
OF THE OGWINI TRUST 
 
12221 HEC (3284/2019) 
P Roux (028) 313 8900 Hermanus Administration 
19 October 2020 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 20 August 2019 from Messrs Plan Active Town and 
Regional Planners on behalf of the Ogwini Trust applicable to Erf 12221, Hermanus 
(Eastcliff) for a departure in terms of Section 16(2)(b) to exceed the height restriction 
from 8m to 8,76m to accommodate part of the existing roof structure of the dwelling 
on the property. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Elevation and Contour Plans are attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 12221, Eastcliff (hereafter known as the subject property) is zoned Residential 
Zone 1: Single Residential in terms of the Overstrand Municipality Zoning Scheme 
Regulations and is situated in Eastcliff, a suburb of Hermanus.  A building plan was 
approved in 2019 - a condition was stated on the building plan approval that the 
property owner must submit a land surveyors diagram on completion of the 
construction work to verify that the dwelling is not built over the 8m height restriction.  
A land surveyor’s diagram was submitted indicating that the structure is over the 
height restriction and therefore not compliant with the Zoning Scheme Regulations.  
Thus the reason for the application. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
Due to the comprehensive nature of the Motivation Report only the main points of 
motivation are summarised as follows (the detailed report is attached as 
Annexure B): 

 

• After construction Messrs Van Dyk Land Surveyors were appointed to survey the 
height of the dwelling on Erf 12221 after it was constructed.  It was found that the 
height restriction was encroached by a minimal height of 0,76m. 

• Only one section of the dwelling’s roof encroach the 8m height restriction.  This 
section was raised to allow for natural sunlight to the open plan kitchen, dining 
room and lounge.  The section further measures 1,5m in width and 0,76m in 
height, when viewed from the North North-West direction. 

• The height of Erf 12221 is similar to that of Erf 1563. 

• The height restriction was encroached un-intentionally, and when the property 
owner became aware of it he took immediate action to address the issue. 
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• The proposal is compatible with the existing built character of the area and 
complies with all other land use restrictions applicable. 

• The proposed height restriction encroachment will not have a negative impact on 
the current character and land values of the surrounding erven. 

• The subject property is 992m² in extent and is held by Title Deed T23878/2017, 
which contains no restrictive condition pertaining to the application. 

• The zoning of the property will remain unchanged. 

• No additional services will be required. 

• Values of the surrounding properties will not be affected. 

• The applicant further motivates that the application is in line with the Overstrand 
SDF and Planning Principles of SPLUMA, 2013. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 5 September 2019 11 October 2019 

Internal Departments Yes 4 September 2019 11 October 2019 

Ward councillor Yes 4 September 2019 11 October 2019 

Total number of letters 
received from the public 

Two (2) 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Control 5/09/2019 
Supported: Building plan 
application compliant with all 
applicable legislation required. 

Overstrand Heritage and 
Aesthetics Committee 

10/09/2019 No objection 

Fire Department 16/09/2019 No objection. 

Engineering Services 25/10/2019 See Annexure G. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Two (2) letters were received from the adjacent property owners. 
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Objection/comment  
 

Mr S Cawbry on behalf of Mr RC Hartog, his father in law, owner of 28 Mossel River 
Drive (Erf 7505). 

 
The letter states that they have no objection to the height relaxation, provided 
that they be afforded the same height restriction of 8,75m when the property 
(Erf 7505) is redeveloped.  Otherwise their views will be obstructed as they will 
not be on equal footing with their direct neighbour. 

 
Applicant’s response 

 
The applicant did not address the comment. 

 
Town Planner’s response 

 
The comment from the property owner is noted, and it is stated that the owner does 
not make an objection provided that they be afforded the same height restriction of 
8,75m when the property (Erf 7505) is redeveloped.  The condition as stipulated by 
Mr Cawbry cannot be stipulated as a condition in the decision of this application due 
to the nature of the application.  With the relaxation of a height restriction the merits 
and impact of the application is considered.  The said merits and impact for an 
application can differ from one site to another, therefore each application must be 
presented to the Municipality for consideration on its individual merit.  Further, the 
Zoning Scheme determines the height restriction and therefore contributes to the 
character of the residential suburb.  Should other structures in the suburb be allowed 
to encroach the height restriction then the height restriction becomes obsolete and 
the character will change.  Is should be noted that Erf 7505 is not situated directly 
behind Erf 12221, but rather next to it on Erf 12221 western side.  The main view of 
Erf 7505 is on its westerns and southern side.   

 
Objection/comment 

 
Mr J van Der Merwe on behalf of Ms FC van der Merwe, his wife, whom is a trustee 
of the Twee Rivier Trust.  They own Erven 1549, 1541, 7336, 7337, 7338 and 7339 
which is situated North-West from the subject property. 

 

• They cannot visit the sight to ensure that the encroachment does not 
impact on their sea views. 

• The undeveloped erven will be directly at the back of Erf 12221, and ocean 
views may be affected once the properties are developed. 

 
Applicant’s response 

 
The applicant indicates in his response the relation of the structure’s height on 
Erf 12221 with the location of the objector’s erven. 

 
Various photos are provided by the applicant indicating what the views are from 
various height points namely; ±2m, ±4m, ±6m, ±8m and ±10m above natural ground 
level, the roof section which encroaches upon the height restriction is only visible 
from of the ±8m upwards. 
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Although the structure is visible it is still in line with the roof lines of the surrounding 
dwellings and does not obscure the views form this location. 

 
The proposed encroachment will not have a negative impact on the properties 
mentioned by the objector due to the following: 

 

• The maximum height measured from the base level to the top of the roof is 8m. 

• The average first floor level is at a height of 6,9m and 7,1m above base level. 

• With reference to the photographs the sea is not visible at a height of 6m above 
ground level and only becomes visible at a 7m to 8m above base level.  The 
ocean views from the objector’s property will be similar to the photos taken at 8m 
to 10m from base level (taking into account of the slope of the erven). 

• The dwelling on Erf 1575 already obscures a portion of the sea view. 

• The new dwelling built on Erf 12221 obstructs the sea views less than that of the 
previous dwelling.  The pitch of the roof is now 9cm less than that of the previous 
dwelling. 

 
Town Planner’s response 

 
The section of the roof which encroaches upon the height restriction faces north-west 
and directly towards the property of the objector, however the north-west façade 
(h 0,76m x w 1,5m = 1,14m²) is the smallest part of the encroaching roof’s elevation.  
Further, the width of the façade is only 50cm wider than a chimney.  Considering the 
dimensions and the photos as submitted by the applicant the opinion is held that the 
objector’s ocean views will not be adversely affected by the encroachment and that 
the bulk of the existing dwelling has a greater impact than the portion of the roof 
which encroaches the height restriction. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See paragraph 7. above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
No objections where received from the relevant municipal departments. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is not completely in line with the planning objectives applicable 
to this application as set out below. The objectives relating to: 

 
Spatial Justice 
The application will not perpetuate spatial injustices. 
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Spatial sustainability 
The application is located within the urban edge and thus will not lead to urban 
sprawl.  No negative influence on the natural environment or prime and unique 
agricultural land will occur. 

 
Efficiency 
The application will optimise the use of existing municipal services and 
infrastructure. 

 
Spatial resilience 
The application will ensure that the existing resource (land) is utilised to its 
maximum in an affordable manner, but it is not in line with the Overstrand 
Municipality’s forward planning documents.  

 
Good administration 
The application was processed in accordance with the applicable timeframes 
stipulated in the relevant planning legislation. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Partially the same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

Usage of the property will remain consistent with the policies and objectives as 
provided in the Spatial Development Framework and the Overstrand Municipal 
Spatial Growth Management Strategy. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available and are viewed positively by the 
Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The property is zoned Residential Zone 1: Single Residential and therefore a 
8m height restriction applies from base level (the average ground level of the 
highest and lowest ground level immediately abutting the outer perimeter of a 
building).  The applicant seeks to depart from the 8m height restriction.  
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11. DESIRABILITY OF THE PROPOSAL 
 

Development Proposal 
 

A building plan was approved in 2017 which indicated a double storey dwelling with 
subsidiary outbuildings.  A condition was stipulated on the building plan stating that 
the property owner submits a height certificate from a land surveyor indicating that 
the 8m height restriction will not be encroached.  Messrs Van Dyk Land Surveyors 
were appointed to submit a Height Certificate and it was determined by them that the 
structure encroaches the height restriction by 0,76m. 

 
While evaluating the application in preparation to draft the report for consideration it 
was noticed that the building plan submitted in 2017 had two base levels and that 
Messrs Van Dyk Land Surveyors only utilised one (1) base level.  As built plans were 
also submitted indicating that the highest natural ground level of the main dwelling is 
48,63m and the lowest natural ground level of the main dwelling is 48,13m which 
equals to a single base level of 48,38m (attached as Annexure C).  The 8m height 
restriction was to be determined on 56,38m from the base level and the highest point 
of the dwelling is on 57,14m.  Further should a double base level be considered as 
per the original plan then the base level would be calculated as below, when using 
the survey done by Messrs Van Dyk Land Surveyors;  

 

• The first base level: 48,68m (for the highest point) and ±48,38m (for the 
lowest point) which will have a base level of ±48,53m.  Which will result that 
the 8m height restriction on this base level will be at ±56,63m, which means 
that the roof structure is still ±0,23m over the height restriction as determined 
on the land survey.  

• Second base level: ±48,38m (for the highest point) and 48,13m (for the lowest 
point) which will have a base level of ±48,25m.  Which will result that the 8m 
height restriction on this base level will be at ±56,25m, which means that the 
roof structure for this portion is compliant with the height restriction as 
determined on the land survey.   

 
What is also noted is that the contour measurements used by Messrs Van Dyk Land 
Surveyors and contour plan which accompanied the building plan in 2017 differ 
vastly, although the measurements of the building remain unchanged.  Therefore, the 
reason for the encroachment could be due to the incorrect calculation of the base 
level and contour lines and not due to error during the construction period.  This 
observation was discussed with the applicant and the applicant confirmed that the 
levels taken by Messrs Geomatics Land Surveyors which accompanied the 2017 
building plan was done prior to the new construction and the survey done by Messrs 
Van Dyk Land Surveyors was done after the construction took place and ground 
work was concluded and therefore they required to take a different approach.  Thus 
the reason why the ground levels taken by the two different land surveyor companies 
differed. 

 
Further, the updated “as built” building plan elevation measurements are exactly the 
same as the approved building plan.  While considering the information provided by 
the applicant the opinion is held that the building was constructed in line with the 
approved building plan, but due to differences in measuring the ground levels and 
determining the base level, it seems that the height restriction is encroached, while 
complying with the approved building plan.  Therefore, the proposed encroachment 
can be considered positively, provided that updated “as built” plans (with the new 
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contour lines) are submitted for consideration and that the dimensions on the building 
plan do not change. 

 
Further, there are no title deed restrictions which prohibit the proposed 
encroachment. 

 
The opinion is further held that the points of objection from the adjacent property 
owner has been dealt with and that the retention of the constructed structure will not 
negatively impact on their sea views. 

 
12. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2015 (By-Law) to exceed the height 
restriction from 8m to 8,76m to accommodate part of the existing roof structure 
of the dwelling on Erf 12221, Hermanus (Eastcliff), be approved in terms of 
the provisions of Section 61 of the By-Law, subject to the following conditions; 

  
 (a) that the approval is only for the departure as indicated on Plan No. 

LAD_600 as submitted on 11 February 2020; 
   
 (b) that revised “as built” building plans be submitted indicating the updated 

base level while retaining the original building plan measurements; 
   
 (c) that the conditions in the Services Report (attached as Annexure G), be 

complied with; 
   
 (d) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation, and 
   
 (e) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with. 
   
2. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above decision. 

 
13. REASONS FOR APPROVAL 

 
❖ The structure was developed in line with the character of the area. 
❖ The proposed departure does not exceed the height of the original dwelling which 

was demolished. 
❖ The footprint of the portion of the roof has minimal impact on views from adjacent 

property owners. 
❖ The objection which were received from the adjacent property owner was 

addressed by the applicant. 
❖ No restrictive condition is contained in the Title Deed which prohibits the 

proposed departure. 
❖ The use of the dwelling will remain for residential purposes and will not impact on 

the character of the area. 
❖ No additional services will be required. 
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14. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Elevation- and Contour Plans 
Annexure D: Approved Building Plans 
Annexure E: Comment received 
Annexure F: Applicant’s response to comments received 
Annexure G: Engineering Services 
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