
 

 
 
 
 
 
 

MEETING OF THE  
MUNICIPAL PLANNING TRIBUNAL 

(MPT) 
 

 
 

 
 
 

A G E N D A 
 
 
 
 
 
 
 

DATE: 28 NOVEMBER 2019 
VENUE: TOWN PLANNING COMMITTEE 

ROOM  
      HERMANUS 
TIME:     10:00 
 



 

OVERSTRAND MUNICIPALITY 
 

Office of the Chairperson: MPT 
Civic Centre 
HERMANUS 

7200 
 

6 November 2019 
 
 
TO : THE MEMBERS OF THE MUNICIPAL PLANNING TRIBUNAL 
 
CONVENING NOTICE : SESSION OF THE MUNICIPAL PLANNING TRIBUNAL 
(MPT) 
 
NOTICE IS HEREBY GIVEN that a meeting of the Municipal Planning Tribunal 
(MPT) will go into session on Thursday, 28 November 2019 at 10:00, Town 
Planning Committee Room, 16 Paterson Street, Hermanus, to consider the 
attached agenda. 
 
 
 
 
S MüLLER 
CHAIRPERSON : MUNICIPAL PLANNING TRIBUNAL 
 
 
 
 
Distribution: 
 
1. Mr S Müller (Chairperson) 
2. Mr R Williams (Vice Chairperson) 
3. Mr S Madikane (Member) 
4. Ms D Arrison (Member) 
5. Ms H Janser (Member) 
6. Mr R Kuchar (Authorised Official) 
7. Mr S van der Merwe (Senior Town Planner) 
8. Ms H van der Stoep (Senior Town Planner) 
9. Mr P Roux (Town Planner) 
10. Secretariat 
 



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL: 28 NOVEMBER 2019 

 
 
1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 31 October 

2019 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 9854, 241 ELEVENTH STREET, VOËLKLIP, HERMANUS, 

OVERSTRAND MUNICIPAL AREA: APPLICATION FOR CONSENT USE: 
MESSRS TV3 PROJECTS (PTY) LTD ON BEHALF OF GROTTO BEACH 
VILLA (PTY) LTD 

 
Report attached. 
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4.1 
ERF 9854, 241 ELEVENTH STREET, VOËLKLIP, HERMANUS, OVERSTRAND 
MUNICIPAL AREA: APPLICATION FOR CONSENT USE: MESSRS TV3 PROJECTS (PTY) 
LTD ON BEHALF OF GROTTO BEACH VILLA (PTY) LTD 
 
9854 HVK (2970) 
P Roux (028) 313 8900 Hermanus Administration 
27 September 2019 

 
1. EXECUTIVE SUMMARY 

 
An application for consent use has been received on 22 February 2019 from Messrs 
TV3 Projects (Pty) Ltd on behalf of Grotto Beach Villa (Pty) Ltd in terms of Section 

16(2)(o) of the Overstrand By-Law on Municipal Land Use Planning, 2015 in order to 

conduct a self-catering unit consisting of two (2) bedrooms for tourists at the first floor 
level of the dwelling unit. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the Revised Home Owners Association Constitution (HOA) is attached as 
Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 9854, Voëlklip hereafter referred as the subject property, is situated in Hermanus 
within the Sandals Beach House Estate.  The Municipality made the property owner 
aware that the utilization of the property for tourist accommodation purposes is 
illegal.  An application was therefore submitted in order to regularize the use. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
 The purpose of the application is to obtain planning approval in order to allow the 

property owner to let rooms or individual units on a temporary basis. 
 The proposed use will be accommodated within the existing dwelling and 

comprises of a self-catering unit with two (2) rooms on the first floor. 
 The subject property is located in Sandals Estate, No.3. 
 The property is zoned General Residential Zone 1: Town Housing, and tourist 

accommodation is a consent use under the zoning. 
 The proposed activity will contribute to tourism in the local area and also 

contribute to the local economy there by aligning itself with the IDP. 
 The proposed activity will be limited to one (1) self-catering unit with two (2) 

bedrooms. 
 The surrounding area has similar land use activities. 
 Although the property is zoned General Residential Zone 1: Town Housing the 

size of the property is of such a nature that it can be practically used as a single 
residential erf.  In terms of the Zoning Scheme a guest room is a primary right 
(acceptable and permissible) in terms of a single residential erf.  It is therefore 
accepted that a guest room is suitable for the subject property. 

 No additional services will be required. 
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5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 23/04/2019 31/05/2019 

Ward Councillor Yes 23/04/2019 31/05/2019 

Total letters of support NONE  

Total letters of objection ONE (1) from Sandals Home Owners’ Association 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation 

Building 
Department 

29/04/2019 

No comment, if any 
building work to be done 
in compliance with SANS 
10400. 

Supported. 

Local Heritage 30/04/2019 No comment. Supported 

Fire Department 12/06/2019 No objection. Supported 

Telkom 28/06/2018 Attached as Annexure F. Supported. 

Engineering 
Services 

18/07/2019 Attached as Annexure G. Supported 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
An objection was received from Sandals Home Owners’ Association (HOA) and the 
objection is summarised in bold below: 

 
The subject property, Erf 9854, was purchased in 2003 and is one of six 
residential erven.  The property owners of the erven could only purchase the 
erven subject to the acceptance of the Sandals Beach Houses Home Owners 
Association’s Constitution and the Rules of Conduct.  All documents 
(constitution and the rules of conduct) were signed by Dr Matthys De Kock as 
owner/occupier of the subject property. 
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Applicant’s reply to comments 
 

The applicant did not contest the statement. 
 

Town Planner’s comment 
 

The group housing development was approved by Council in 2001 in terms of the 
Land Use Planning Ordinance, 1985 (Act 15 of 1985) (LUPO).  The establishment of 
a HOA for group housing development is considered in line with legislation.  It is 
normal practice that the HOA’s consent is received before changes are made to the 
dwelling or prior to the submission of an application to the Municipality.  Throughout 
the motivation the applicant did not provide evidence that prior approval has been 
received. 

 
Clause 8 of the Rules of Conduct specifically forbids an owner/occupier using 
the property to supply temporary accommodation for consideration in the form 
of a guesthouse or bed and breakfast establishment.  The clause has been 
breached by Dr De Kock and he has also tried to repeal the clause.  In each 
case the Sandals Beach Houses Home Owners’ Association rejected the 
proposed repeal.  The Municipality has also in the past sent letters to the 
property owner and the property owner has flagrantly and persistently violated 
the By-laws from the Municipality and from the HOA. 

 
Applicant’s reply to comments 

 
The applicant contests that Clause 8 of the Rules of Conduct does not forbid an 
owner from supplying temporary accommodation in the form of guest rooms. 

 
Guest rooms are not the same as a guest house and bed and breakfast 
establishments.  The Zoning Scheme makes clear distinction between temporary 
accommodation in the form of a guest house and guest rooms. 

 
Town Planner’s comment 

 
The HOA has the ability to interpret its house rules as it sees fit, subject to it not 
being in conflict to any other law.  In terms of the minutes from the Annual General 
Meeting (AGM) it is clear that he HOA of Sandals does not regard the current land 
use activities as being in line with temporary accommodation. 

 
In terms of the current Zoning Scheme guest rooms or self-catering unit as motivated 
under tourist accommodation is defined as: means the letting of rooms or individual 
units on a temporary basis to paying lodgers or guests, and includes a guest house, 
bed and breakfast, backpacker’s establishment, and camp sites, provided that the 
use complies with the requirements of any other relevant legislation; 

 
It should also be noted that the applicant contradicts himself (when considering the 
comments received and the motivation submitted) due to the applicant stating that 
guest rooms are the same as self-catering units.  The Zoning Scheme considers 
guest rooms to be rooms which are rented out on a bed and breakfast manner 
whereas self-catering units are the provision of a unit where the occupiers have 
access to cooking facilities and provide their own meals.  From the Municipality’s 
point of view guest houses (guest rooms) and self-catering units are categorised 
together as they occur on a temporary basis, but the use on the property differs in 
the way the property will be managed.  Considering the aforementioned it is 
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understood why the HOA concludes that the proposal made by the applicant 
correlates to what is specified in Clause 8 of the Rules of Conduct. 

 
It is clear from only advertisements that the subject property forms part of a 
larger, commercial portfolio of guesthouses which are marketed across the 
internet. 

 
Applicant’s reply to comments 

 
Marketing is in line with the advertising guidelines as set out in the Zoning Scheme.  
No provisions are made regarding online marketing. 

 
Town Planner’s comment 

 
The current use of the property for tourist accommodation is considered as an illegal 
activity due the property owner not having consent from the Municipality.  Any 
advertisement of an illegal activity is not allowed and indicates that the owner does not 
have regard for the Zoning Scheme. 

 
The wording of the application is contended as there are three bedrooms on the 
first floor and not two as stated by the applicant.  It has always been the stance 
that the HOA forbid the operation of self-catering units and guest houses, as the 
proposal will have an undesirable effect on the enjoyment of the owners of their 
properties in the complex and the whole dynamic and ambiance of the area will 
change with guests arriving and departing.  This also has an impact on security 
of the estate. 

 
The quality of life of the other property owners has been negatively affected by 
the continued activity on the subject property.  The HOA contends that this 
violates the objectives of their constitution.  Further, the commercial enterprise 
is subsidised by the other property owners who have to contribute to the 
maintenance of the common area and bulk infrastructure. 

 
Applicant’s reply to comments 

 
The approval will have no effect on the manner in which the temporary accommodation 
will be provided going forward.  Temporary accommodation in the form of guest rooms 
has been operated on the property since 2004.  No complaints have been received 
from the home owners that the activities detract from their use and enjoyment of their 
properties.  To the contrary compliments have been received for the manner in which 
the property is managed. 

 
The home owners of the subject property have always been mindful of to preserve the 
character of the housing development, there is no evidence to suggest otherwise.  The 
home owners of the subject property have conducted the activities in a responsible and 
professional manner.  The wording used by Mr. Harding the behaviour is ‘selfish’ and 
‘delinquent’ is ironic, given the heavy handed approach he has adopted to prevent the 
home owners of the subject property to quietly go about their business, knowing that 
the constitution does not forbid temporary accommodation. 

 
The issue of maintenance has never been raised at previous annual meetings of the 
HOA.  Further, guests usually park in front of the subject property and not in visitors 
parking. 

 

4



MUNICIPAL PLANNING TRIBUNAL  28 NOVEMBER 2019 

 
 

Regarding security of the estate, guests are carefully screened, never left unattended 
at the property and the home owner’s lives on the property.  The presence of guests 
also contributes to the safety and security of the home owners in the estate. 

 
Town Planner’s comment 

 
The subject property can only be used in terms of the primary rights as indicated in the 
current Zoning Scheme; one primary right is a dwelling house, a dwelling house is 
defined as “a self-contained inter-leading group of rooms, used for the accommodation 
and housing of one family, together with adequate sanitary facilities and kitchen, and 
such outbuildings as are ordinarily used therewith, provided further that a dwelling 
house may not have more than two (2) kitchens.  The second primary right is a town 
house which is defined as “a dwelling unit which forms part of a town housing 
scheme”.  A dwelling unit is defined as “a unit containing one or more rooms, with 
adequate sanitary facilities and a kitchen which may be used for long or short term 
accommodation purposes, and may be included in or separate from the main building 
on the property”. 

 
The current structure on Erf 9854, Voëlklip is considered a dwelling unit due to it being 
developed in a town house development and therefore only one (1) dwelling unit and 
one (1) kitchen is allowed.  The approved building plans for the subject property only 
indicated a bar on the first floor level and a kitchen on ground level.  However, 
reviewing the advertisement of the guest accommodation on the website shows a 
kitchenette instead of a bar area, this change was done without the consent of the 
Municipality or the HOA.  Secondly by utilising the first storey as a self-catering unit the 
property owner inadvertently uses the first storey section as a second dwelling which is 
not allowed in terms of the Zoning Scheme. 

 
The HOA has the ability to interpret its house rules as it sees fit, subject to it not being 
in conflict to any other law.  From the objections received it is clear that the HOA does 
not regard the proposed use in line with the current character of the development. 

 
The opinion is held that should the proposed activity be considered acceptable by the 
HOA then all the land owners in the estate must have equal access to the same rights 
and not just one person.  Therefore, the HOA will have to pass a resolution in support 
of the proposed activity for all its members and not just one owner.  However, by 
releasing such a resolution the HOA will change the current status quo and change the 
character of the estate, this could impact the quality of life for better or worse. 

 
With regards to the parking area, the applicant did not provide a parking schedule or 
Site Development Plan for the proposed land use activities.  In the applicant’s reply to 
the objection it is stated that visitors usually park in front of the subject property.  This 
statement is of concern as it is presumed that the parking will be provided on Erf 9839, 
which is the common property shared between all the property owners of the estate.  
The HOA is mandated to ensure that the common areas and services in a group 
housing development is maintained and accessible to all and may therefore set out 
rules of conduct. 

 
Regarding security of the estate, security risks can be mitigated by effective 
management of guests and their arrivals and departures. 
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It is contended that the examples provided by the applicant of similar tourist 
accommodations are not considered relevant as none of the examples are 
situated in estates and not bound by similar conduct rules.  The applicant failed 
to address the compatibility of the proposed use with other properties in the 
complex. 

 
A precedent will be created allowing similar uses in the estate at the cost of 
ignoring the owners who purchased their properties with a set character in mind. 

 
Applicant’s reply to comments 

 
As per the motivation the property is surrounded by similar tourist accommodation 
establishments and will not be foreign in the area.  The proposed land use will 
therefore be compatible with the surrounding land uses.  A new precedent will not be 
created. 

 
Town Planner’s comment 

 
The opinion is held that the motivation does not fully address the current location in 
which the subject property is situated as this is evident throughout the motivation and 
the lack of a Site Development Plan.  It is further agreed with the objector that the 
examples mentioned by the applicant are all on properties which are not situated in an 
estate. 

 
The motivation states that the broader community will benefits from the socio-
economic benefits should the application be approved.  The property has been 
operated illegally for many years and has two permanent staff which resides in 
the dwelling.  The proposed consent will only legalize the existing arrangement 
and prejudice all investments made by all of the other owners in the estate. 

 
Applicant’s reply to comments 

 
The point is not directly contested. 

 
Town Planner’s comment 

 
The Overstrand economy is underpinned by the influx of tourist to the area due to 
tourists staying and spending.  Therefore, the statement made by the objector is not 
fully agreed with.  That being said, the approval of one establishment cannot occur in 
spite of the other members in the estate.  Further, due regard must first take place prior 
to the operation of consent use activity. 

 
The proposed land use rights on the subject property will be different from all 
the other land uses in the estate which will compromise the position of the HOA 
with regard to its conduct rules and constitution. 

 
Applicant’s reply to comments 

 
As per the motivation the property is zoned General Residential Zone 1: Town Housing 
and tourist accommodation is a consent use under the zoning.  The property will not be 
rezoned.  The approval will not change the underlying land use rights – it will only 
provide consent to the current owner to provide temporary accommodation in the form 
of guest rooms. 
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Town Planner’s comment 
 

As stated previously, from the Municipality’s point of view guest houses and self-
catering units are categorised together as a consent use as they occur on a temporary 
basis and for this reason it is understood why the HOA makes the same correlation 
between what is proposed by the applicant and what is specified in Clause 8 of the 
Rules of Conduct. 

 
From the abovementioned the following points will be considered in the desirability of 
the proposal: 

 
 The applicant does not have the approval from the HOA. 
 No SDP has been submitted with the application. 
 Internal changes were made to the dwelling without prior consent of the 

Municipality and HOA. 
 Guest houses and self-catering units are categorised together as a consent use. 
 The character of the area was not fully considered by the applicant. 
 Parking occurs on the common properties, which are shared between all the 

owners of the estate. 
 Changing the current status quo will change the character of the estate, and this 

could impact the quality of life for better or worse. 
 The applicant contradicts what type of applicant is submitted when comparing 

between the motivation and the comments received in reply to the objections. 
 Management of tourist accommodations is key to provide a quality 

accommodation and the effect it has on the surrounding neighbouring property 
owners. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
Comments received in response to the objection received were discussed under 
point 7. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
No objections were received from the internal departments.  Objection received was 
assessed under point 7. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
N/A 
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Spatial sustainability 
The application is within the urban edge with no impact on the environment or 
agricultural valuable land.  

 
Efficiency 
N/A 

 
Spatial Resilience 
N/A 

 
Good administration 
The application followed the required planning procedures in terms of the 
Municipal By-Laws and the public process has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The zoning of the property will remain unchanged and the proposal will not 
have an impact on the objectives is contained in the Municipality’s forward 
planning documents.  

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available and the application has been viewed 
positively by the Engineering Services Department.  Should additional capacity 
be required then the developer must contact the user department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
As stated by the applicant, the subject property is zoned General Residential 
Zone 1: Town Housing and tourist accommodation is a consent use under the 
zoning. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

N/A 
 

12. THE DESIRABILITY OF THE PROPOSAL 
 

When assessing the desirability of the proposal the main aspects which must 
be considered are the following: 
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 the comments in response to the notice of the application; 
 the response by the applicant to the comments, and 
 the compatibility of the proposed use with surrounding land uses. 

 
General Residential Zone 1: Town Housing categorise guest houses and self-
catering units together under tourist accommodation and as such is considered 
a consent use.  Therefore, approval must first be obtained prior to the operation 
of such an activity.  Due regard must be taken to the proposed developments 
impact on the adjacent property owners and the character of the area.  In this 
regard the property owner did not acquire previous approval from the 
Municipality and it was further indicated by the HOA to the property owner that 
the proposal will not be approved. 

 
From the comments (objection) received it is clear that the applicant does not 
have the support nor the approval from the Sandals HOA.  The HOA has the 
ability to interpret its house rules as it sees fit, subject to it not being in conflict 
to any other law.  From the objection received it is clear that the HOA does not 
regard the proposed use in line with the current character of the development.  
When assessing a proposed development in a group housing development the 
Municipality always have regard for the comments of the HOA as it is the 
HOA’s mandate to ensure that the character and standard of living in the 
development is maintained. 

 
It is clear that the motivation did not fully consider the character of the area, 
meaning the character of the estate, due to the following:  

 
Should the proposed activity be considered acceptable by the HOA then all the 
land owners in the estate must have equal access to the same rights and not 
just one property owner.  Therefore, the HOA will have to pass a resolution in 
support of the proposed activity for all its members and not just one owner.  
However, by releasing such a resolution the HOA will change the current status 
quo and change the character of the estate, this could impact the quality of life 
for all residence in the estate for better or worse. 

 
It is also found that there are flaws in the application submitted, the first being 
that no Site Development Plan was submitted with the application.  This means 
that not all the elements of the application can be considered in full, which 
include internal changes were made to the dwelling (changing the first floor bar 
area into a kitchenette) without prior consent of the Municipality and HOA. As 
discussed under section 7 of this item by utilising the first storey as a self-
catering unit the property owner inadvertently uses the first storey section as a 
second dwelling which is not allowed in terms of the Zoning Scheme. The 
second being that the applicant states that the guest parking is being provided 
on the common property which is shared between all the owners of the estate. 

 
When comparing the statements made in the motivation and comments 
received in reply to the objections, it is noted that the applicant made 
contradictions with regard to what type of use is being applied for.  More 
specifically what type of use guest rooms are versus self-catering units?  Guest 
rooms are considered rooms which are rented out on a bed and breakfast 
manner, whereas self-catering units are the provision of a unit where the 
occupiers have access to cooking facilities and provide their own meals.  From 
the Municipality’s point of view guest houses (guest rooms) and self-catering 

9



MUNICIPAL PLANNING TRIBUNAL  28 NOVEMBER 2019 

 
 

units are categorised together as they occur on a temporary basis, but the use 
on the property differs in the way the property will be managed.  From the 
objection received it is clear that the HOA draws correlation between what is 
proposed and Clause 8 of the Sandals Estate Conduct Rules. 

 
Considering the abovementioned the application cannot be considered 
desirable. 

 
13. RECOMMENDATION 

 
1. that the application for consent use on Erf 9854, Hermanus in terms of Section 

16(2)(o) of the Overstrand Municipal Land Use Planning By-Law, 2015 in order 
to conduct a self-catering unit consisting of two bedrooms for tourists 
accommodation at the first floor level of the dwelling unit, not be approved in 
terms of the provisions of Section 61 of the By-Law; 

  
2. subject to the non-approval in point 1 above the following must be adhered to: 
  
 (a) that property owner must cease the use of the property for tourism 

accommodation immediately and remove all advertising. 
   
2. that the applicant and objector be notified of its right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
 It is clear that the Sandals Home Owners’ Association does not support the 

proposal. 
 When comparing the statements made in the motivation and comments 

received in reply to the objections it is noted that the applicant made 
contradictions with regard to what type of use is being applied for.  Guest rooms 
are considered rooms which are rented out on a bed and breakfast manner 
whereas self-catering units are the provision of a unit where the occupiers have 
access to cooking facilities and provide their own meals. 

 Not all points of objection could be sufficiently addressed. 
 The impact of the proposal on the character of the area was not motivated. 
 No Site Development Plan was submitted with the application, this means that 

not all the elements of the application can be regarded in full including internal 
changes were made to the dwelling on first floor (changing the first floor bar 
area into a kitchenette) without prior consent of the Municipality and HOA. 

 Guest parking is being provided on the common property which is shared 
between all the owners of the estate, this could negatively affect the use of the 
common property. 

 By utilising the first storey as a self-catering unit the property owner 
inadvertently uses the first storey section as a second dwelling which is not 
allowed in terms of the Zoning Scheme 

 
15.ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation 
Annexure C: Constitution for Sandals Beach Houses Home Owners’ Association 
Annexure D: Objection 
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Annexure E: Comment on objection 
Annexure F: Comment: Telkom 
Annexure G: Services Report 
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