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1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 1 November 

2018 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 4013, DISA ROAD, BETTY’S BAY : REMOVAL OF RESTRICTIVE 

CONDITIONS, REZONING AND CONSENT USE : MESSRS HEADLANDS 
TOWN PLANNERS ON BEHALF OF JC KANNEMEYER 

 
Report attached 

 
 
4.2 ERVEN 1154, 1157 AND 1300, DE KELDERS, OVERSTRAND MUNICIPAL 

AREA: PROPOSED SUBDIVISION, CONSOLIDATION, AMENDMENT OF 
THE APPROVED SITE DEVELOPMENT PLAN AND CONDITIONS OF 
APPROVAL, CONSENT USE AND REMOVAL OF RESTRICTIVE TITLE 
DEED CONDITIONS: MESSRS PLAN ACTIVE TOWN- AND REGIONAL 
PLANNERS ON BEHALF OF PC SIPPEL, MA CROLE AND THE GALLO 
ROJO TRUST 

 
Report Attached 

  



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 29 NOVEMBER 2018 

 
 
4.1 
ERF 4013, DISA ROAD, BETTY’S BAY : REMOVAL OF RESTRICTIVE CONDITIONS, 
REZONING AND CONSENT USE : MESSRS HEADLANDS TOWN PLANNERS ON 
BEHALF OF JC KANNEMEYER 
 
4013 BB (3714) 
H van der Stoep (028) 313 8900 Hermanus Administration 
23 July 2018 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 20 June 2017 from Messrs Headland Town 
Planners on behalf of JC Kannemeyer on Erf 4013, Betty’s Bay for the following: 

 
 Removal of restrictive title conditions with reference to Clauses B.5 and B.6 of 

Title Deed T53677/2004 applicable to Erf 4013, Betty’s Bay in terms of Section 
16(2)(f) of the Overstrand Municipality By-Law on Municipal Land Use Planning, 
2015. 

 
The restrictive conditions contained in Title Deed T53677/2004 to be removed 
read as follows: 

 
“B.5. - No building on this erf shall be used or converted to use for any purpose 

other than the permitted in terms of these conditions 
 

B.6. This erf shall be used solely for recreational purposes or any other use as 
the Administrator may, from time to time after reference to the Townships 
Board and the Local Authority, authorise and it shall not be transferred by 
the Local Authority to another person without the written consent from the 
Administrator.” 

 
 Rezoning of Erf 4013 from Open Space Zone 3 to Open Space Zone 1 in terms 

of Section 16(2)(a) of the Overstrand Municipality By-Law on Municipal Land Use 

Planning, 2015. 
 

 Consent use for a dwelling unit in terms of Section 16(2)(o) of the Overstrand 
Municipality By-Law on Municipal Land Use Planning, 2015. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The proposed 
Site Development Plan is attached as Annexure B, while the Motivation Report from 
the applicant in support of the proposal is attached as Annexure C.  The Title Deed is 
attached as Annexure D.  The objections and reply as Annexure E.  

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
An application for rezoning to residential was lodged in 2005 to create seven (7) 
erven and the remainder as Private Open Space.  Simultaneously a removal of 
restrictive conditions was applied for.  The Department of Environmental Affairs and 
Development Planning refused the Removal of the Restrictive Conditions in 2009. 
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An application for the rezoning of the erf to Open Space Zone 1, consent to permit 
one (1) dwelling and the Removal of Restrictive Conditions was submitted in 2014.  
The application was not recommended and the Department of Environmental Affairs 
and Development Planning refused the Removal of Restrictive Conditions in 2016. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The planning principles can be summarized as follows: 

 
4.1 As mentioned in Section 1, the previous application (Appendix G), which made 

the same land use proposals, was refused.  The application is being re-
submitted, with specific improvements to the motivation for viability of the 
proposed development which is fundamentally desirable, suitable and compatible 
in the proposed location.  With this in mind, counterpoints to the 2016 refusal’s 
reasons for decision are argued: 

 
(a) the Title Deed intention was to restrict any residential development on the 

property. 
 

Although this may be the case, the current zoning contains consent uses for 
environmental facilities, recreational facilities, rooftop base station, tourist 
accommodation, tourist facilities, transmission tower and utility service 
which, if granted, would result in a more intrusive use of the property as 
opposed to a single dwelling. 

 
(b) that the erf retain its undeveloped character of a unique wetland system, 

which is seasonal in nature. 
 

What seems to have been missed in the previous application is that the 
proposed site development plan indicates the location of the wetland, and it 
is clearly visible that the proposal has been purposefully located away from 
it.  The integrity of the wetland will be retained since the proposed dwelling 
will have no impact on it  

 
(c) the mitigation measures with regards to view has not been addressed or 

discussed. 
 

The dwelling location was first informed by the presence of environmental 
and heritage resources on site, which eliminated most areas from 
consideration in establishing a dwelling.  In the area where a dwelling could 
be considered, an additional selection process involved positioning the 
dwelling in a way which caused the least disruption to the site as well as the 
least impact on views from neighbouring properties.  This resulted in the 
proposed location of the “disturbed area” for the dwelling as illustrated in 
appendix E.  An analysis of the views from each of the surrounding 
properties’ balconies or seaward facing windows is provided in Section 5.4. 

 
(d) the building of structures in terms of the present zoning will not serve any 

purpose if it is not for the benefit of the wider public – as determined by the 
Title Deed. 

 
The property is privately owned and as such, the use practised on the 
property is at the choice of the developer, (whether for personal or public 
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benefit) within the appropriate land uses stipulated by the Overstrand Zoning 
Scheme.  None of the structures permitted for recreational use under the 
existing zoning (e.g. a recreational clubhouse) appeal to the owner who 
would instead like to reserve a minor area to the establishment of a dwelling. 

 
The recreational use condition includes a section which states that the 
property should not be transferred without the consent of the Municipality.  
The property was transferred through four (4) successive owners (Agger 
Investments (Pty) Ltd in 1979, Erik Barnard in 1989, resold to Betty’s Bay 
Trust in 1995 and James Kannemeyer in 2004) none of which should have 
been permitted, however they cannot be reversed.  The history of transfers 
discounts the merit of the condition entirely, which is why it should be 
removed. 

 
Owing to the requirements of the new land owner, a very small portion of the 
land is being proposed for personal use by the owner, leaving approximately 
98% of the property untouched.  However, potential public access to the rest 
of the property will be at the discretion of the owner.  A refusal prejudices the 
land owner substantially more than an approval prejudices the surrounding 
residents. 

 
(e) the value of erven adjacent to Erf 4013 may be compromised should Erf 

4013 be developed. 
 

The location of properties in a village setting, within walking distance of the 
coast and close to the Kogelberg Nature reserve far outweighs the imagined 
minor impact on views.  The assumed adverse impact on the value of erven 
is unfounded.  An assumed reduction in the market value of an adjacent 
property must be backed up by substantiated evidence. 

 
(f) historical information e.g. Structure Plan (dated 1997) clearly indicates the 

adherence of the restrictive condition, which has not been changed over the 
years, due to its unique environmental features, 

 
The historical adherence to the restrictive condition may have been due to 
the desire of consecutive owners to leave the condition in place or due to the 
assumed tediousness of the process for removing the condition.  Historical 
adherence cannot be relied on as an indicator that the condition should 
continue to exist.  The removal of the condition will not result in any damage 
to the property’s unique environmental features which will in fact be retained 
over 98% of the property. 

 
(g) the identification of a grave site on the property may have significant heritage 

and cultural influence, which has not been dealt with sufficiently. 
 

On the contrary, the matter was dealt with adequately by Heritage Western 
Cape (HWC).  Due process was followed and a Notification of Intent to 
Develop (NID) application was submitted to HWC.  Subject to various 
measures taken to shield the heritage resource from developmental impacts, 
an approval was granted permitting development in the proposed location. 

 
The site is currently unfenced and open to the general public who may 
currently traipse over the property in a leisurely manner to access the coastal 
front.  Since the property contains various environmental and heritage 
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assets, it is motivated that a permanent residential presence will permit 
formal policing of the natural conservation area which is otherwise free for 
all. In this way, it will be ensured that the property is and remains 
undisturbed. 

 
Further to the primary Overstrand Municipal Planning By-Law requires the criteria 
contained in Sections 66 and 35(4) to be satisfied in order for an application to be 
considered correctly motivated.  The proposal has taken into account the 
requirements for the proposed By-Law applications and has provided sufficient 
documentation in support of each.  

 
4.2 Following sub-sections motivate for the desirability of the proposal, taking a 

variety of pertinent factors into consideration. 
 

4.2.1. Impact on Heritage: 
 

As previously mentioned, the site contains graves which are heritage resources 
however they are not impacted by the proposal, because they lie within the 
32m wetland buffer area, and the 100m from HWM setback.  The proposed 
dwelling unit development will be located outside of this sensitive area and 
therefore will not impact its integrity.  This is further echoed by the Heritage 
approval obtained in 2015 which granted the owner the right to construct a 
dwelling provided that appropriate measures are taken to protect the grave site 
from construction as well as pedestrian movement.  This approval is significant, 
because it recognises the lack of impact of a single dwelling on the existing 
heritage resources. 

 
4.2.2. Impact on Biophysical Environment: 

 
The biophysical features were identified by the Freshwater and Botanical 
Specialists in the 2005/2006 studies where the importance of large parts of the 
site were identified.  These studies concluded that although the property 
contains areas of environmental significance, there are some areas within the 
site that could be developed for a single residential use without directly or 
indirectly impacting these identified sensitive areas. 

 
4.2.3. Character of the Environment: 

 
The proposed change in land use will permit it to remain dominantly untouched 
as a nature reserve and conservation area.  The consent for a double storey 
dwelling unit is clearly compatible with the immediate residential surrounding, 
four (4) of which are two storeys in height.  The privacy of neighbours will not 
be impacted and neither will their views since the proposed dwelling unit will be 
located a reasonable distance away.  The distance of the proposed dwelling 
unit from the surrounding properties and their views has been illustrated in 
Figure 2. 

 
4.2.4. Impact on Existing Rights: 

 
The development will not adversely impact the rights of surrounding owners.  
The predominant use of the land as a conservation area will remain the same 
with the addition of a double storey dwelling taking up a meagre 1,7% of the 
site.  An analysis of the proposed location of the dwelling, as well as its impact 
on the existing neighbours through a consideration of their locations, view lines 
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and distances from the proposed unit, uncovered that the proposal will have a 
negligible impact.  A view is not a right and the following points, together with 
Figure 2 (overleaf), provide a description of the minimal impact of the proposed 
development on each view corridor: 

 
 Erf 3993 exploits its view position from the second storey and is able to look 

over Erven 4014 and 4015 in front of it; 
 

 Erf 3992 is rotated 15° (15 degree) away from a direct perpendicular to the 
sea view, and only experiences the view from the second storey; 

 
 Erf 3991 appears to be orientated towards “Die Been” and almost completely 

misses Erf 4013, in terms of overlooking.  There is a minor window directed 
across Erf 4013 at a 68° (68 degree) angle, but again from the second storey 
only; 

 
 Erf 3990 is entirely vacant, and any house here would not be blocked by the 

proposed dwelling position on Erf 4013; 
 

 Erf 3989 has exploited the sea view to full effect, and its “lion’s share” of the 
view is almost entirely unaffected by the proposed dwelling position; 

 
 Erf 4014 has views from second storey (over Erf 4015) parallel to the 

proposed dwelling position on Erf 4013, and is therefore entirely unaffected 
(note mostly blank wall facing Crassula Crescent and proposed dwelling 
location); 

 
 Erf 4015 is entirely unaffected, as it sits further ahead of the proposed 

dwelling on Erf 4013. 
 

4.3 In addition to the above, the topography of the site (see plan BB4013/SDP for 
contours) reinforces the logic of choosing the dwelling position as advocated in 
this application: 

 
 The site has a high point at the Disa Road/Crassula Crescent intersection 

(16m contour height at that point); 
 From visual inspection, it is clear on site that Erven 3992 and 3993 

(immediately west of the intersection) are situated higher than the road; 
 Crassula Crescent drops down towards the sea; 
 The identified position for the dwelling has a 1,5m elevation difference to Disa 

Road and potentially a 2m (or more) difference to Erven 3992 and 3993; 
 The identified position is also on a level piece of ground, and therefore the 

need for cut and fill is minimised, making for the least harmful construction 
impact. 

 
4.4. Desirability of the proposed utilisation: 

 
The proposed use is highly desirable and adds one more dwelling to the existing 
residential suburb.  As previously mentioned, the dominant use of the land will be 
a natural conservation area with approximately 1,7% of the property being 
utilised for a double storey dwelling. 
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4.5. Impact on municipal engineering services: 
 

The proposal for a single dwelling unit does not necessitate additional 
engineering services.  Since the surrounding area has already been developed 
for residential use, the existing municipal services will be sufficient to service the 
development.  The development will be accessed from Crassula Crescent. 

 
4.6. Investigations carried out in terms of other laws which are relevant to the 

consideration of the application: 
 

The proposal is influenced by the NEMA, however it does not trigger the need for 
an EIA since the proposal is located away from the areas of the site that have 
environmental sensitivities.  In terms of the preservation of the natural and 
developed environment, the Coastal Zone remains in-tact, because only a minor 
portion of the site will be developed.  The Environmental Management: Air 
Quality, Occupational Health and Safety Act and Management: Waste and 
National Water Act are not relevant to the consideration of this application. 

 
4.7 Consideration of forward planning and land use documents: 

 
 Provincial Spatial Development Framework, 2013 (draft) 

 
The PSDF illustrates the need to maintain a balanced approach in promoting 
development, whilst simultaneously protecting the distinctive character of the 
coastal landscape and natural assets throughout the province. 

 
 Overstrand Spatial Development Framework and Growth Management 

Strategy, 2010 (draft) 
 

The underlying objectives of the Overstrand SDF are to protect prime 
agricultural assets and biodiversity areas, conserve heritage resources, 
manage spatial growth in a sustainable manner and retain the rural cultural 
landscape. 

 
 Betty’s Bay Local Spatial Development Principles 

 
Betty’s Bay is known as a quaint town known for its various tourist attractions 
and retirement town due to its quaint.  The principles highlight the need to 
retain the village landscape by protecting the town’s natural assets, 
conserving cultural heritage sites and promoting infill development within the 
town’s boundaries. 

 
The proposal demonstrates salvages a major portion of the property for and 
allocates a minor portion for the development of a single dwelling.  The proposal 
satisfies the main objectives of the PSDF, Overstrand SDF and the Betty’s Bay 
Local Plan and is cognisant of the conservative view of development, especially 
in the proposed location.  The proposed dwelling will be on very small scale, of a 
minimal impact and will not reduce the village appearance in any way. 

 
Although the site is located outside of an urban edge, a single dwelling on the 
property does not mean it is inconsistent with the SDF.  Single dwellings are 
permitted as of right outside of urban edges, for example on farms, smallholdings 
and other rural areas.  Additional dwelling units are in fact permitted outside of 
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urban edges on farms as a consent use.  The consent use is therefore not 
inconsistent with a policy.  The proposal entails the establishment of one (1) 
dwelling on one (1) property, which is consistent with the SDF. 

 
The policies, principles of planning, development norms and criteria as set out in 
Section 42 of the Spatial Planning and Land Use Management Act, 2013 (Act 16 
of 2013) (SPLUMA) and Chapter VI of the Land Use Planning Act, 2014 (Act 3 of 
2014) (LUPA) was regarded and that the proposed application is compliant with 
it. 

 
4.8 Removal of Restrictions Motivation: 

 
4.8.1. Section 39(5) of the Land Use Planning Act (LUPA), 2014: 

 
This section of the Act states that a Municipality should have regard to the 
following factors when considering the “removal, suspension or amendment of 
a restrictive condition”.  The factors are noted below and include responses 
motivating the application’s consideration of each for the removal Conditions 
B.5 and B.6 from the Title Deed. 

 
 the financial or other value of the rights in terms of the restrictive 

conditions enjoyed by a person or entity, irrespective of whether these 
rights are personal or vest in the person as the owner of a dominant 
tenement; 

 
The removal of the restrictive conditions intends to increase the use rights of 
the property to permit a single dwelling unit.  The value of the rights is vested 
in the owner of the property and since the conditions restricts the uses 
permitted on the property the value of these rights could be potentially 
greater than they are at present.  The development is not proposing an 
unusually large scale form of development, but simply intends to obtain the 
rights for a single dwelling as has been granted to owners of surrounding 
properties. 

 
 the personal benefits which accrue to the holder of rights in terms of 

the restrictive conditions; 
 

The conditions were imposed by the Administrator for the benefit of the 
surrounding township.  The only personal benefit to the holder is that the 
property may be used for recreational purposes such as an amenity for 
tourism. 

 
 the personal benefits which will accrue to the person seeking the 

removal of the restrictive conditions, if they are removed; 
 

The removal of Conditions B.5 and B.6 will be beneficial in permitting the 
owner to establish a dwelling and reside on the property and fully enjoy the 
benefits of residing in the coastal suburb. 
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 the social benefit of the restrictive conditions remaining in place in its 
existing form; 

 
The social benefit would result in the land possibly being utilised for 
recreational facilities which may only be beneficial if opened to the public.  
This would deter from the residential nature of the area. 

 
 the social benefit of the removal or amendment of the restrictive 

conditions; and 
 

The conditions confines development on the property to facilities that is not 
useful to the owner.  The social benefit is the ability to establish a private 
residence on the property which is currently not permitted. 

 
 whether the removal, suspension or amendment of the restrictive 

conditions will completely remove all rights enjoyed by the beneficiary 
or only some of those rights. 

 
The removal of the restrictive conditions will not remove any rights enjoyed 
by the beneficiary, but will instead expand the value of these rights to a use 
that is considered to be more desirable and useful to the 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Press Yes 10/8/2017 15/9/2017 

Gazette Yes 11/8/2017 15/9/2017 

Notices Yes 14/8/2017 15/9/2017 

Ward councillor Yes 10/8/2017 15/9/2017 

Total comments NINE (9) of which TWO (2) were late 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of 
comments 

Recommendation  

Engineering 
Services 

14/11/2017 Annexure G Positive 

Environmental 
Section 

14/8/2017 No objection Positive 
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Fire Department 3/10/2017 
Comply with SANS 
10400T:2011 

Positive 

Western Cape 
Heritage 

20/8/2017 Annexure I Positive 

Building Control 13/10/2017 
Comply with SANS 
10400 

Positive 

Local Heritage 
Committee 

14/9/2017 
Refer to Western Cape 
Heritage 

Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Objections were received from nine (9) individuals of which two (2) were late (Erven 
3990 and 3991).  See the objections (attached as Annexure E).  The applicant’s 
response to the objections received (attached as Annexure F). 

 
The objections can be summarized as follows: 

 
Objection: (Erven 3990, 3991, 3944 and 4016, Betty’s Bay)  All previous owners 
purchased the property with the knowledge of its zoning and restrictions.  The 
owner wants to increase the market value of the land by obtaining a more 
favourable zoning permitting a dwelling. 

 
Applicant’s reply: 

 
The owner would like the opportunity in order to enjoy the same rights as the 
surrounding residents.  It could be argued that every land owner has a right for a 
residence in the case of non-commercial and non-industrial zoning. 

 
Planner’s comment: 

 
The objectors are correct as the purchase was made with full knowledge of the 
restriction.  The removal will give an additional benefit to the owner.  The argument 
that every person has a right to erect a dwelling on property not zoned primarily for a 
residential dwelling, it is not correct. 

 
Objection: (Erf 3944)  The reason for refusal of previous applications is that the 
Title Deed intention was to restrict any residential development on the property. 

 
Applicant’s reply: 

 
Although this may be the case, the present zoning makes provision for consent uses 
such as environmental facilities, recreational facilities, rooftop base station, tourist 
accommodation, tourist facilities, transmission tower and utility service, which if 
granted, would result in a more intrusive use of the property. 

 
Planners comment: 

 
Noted, the associated consent uses may be more intrusive than a dwelling. 
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Objection: (Erf 4016)  The report refers to similar rights as the surrounding 
owners are not correct, since the adjacent owners’ properties are zoned for 
residential purpose. 

 
Applicant’s reply: 

 
There is no bio physical difference between the application and the surrounding erven 

 
Planner’s comment: 

 
The application cannot be seen in the same light. 

 
Objection: (Betty’s Bay Rate Payers Association)  Non-compliance with the title 
deed conditions and removal will lead to the infringement negatively on the 
community. 

 
Applicant’s reply: 

 
The Title Deed conditions are not being ignored that is the reason for the application.  
The possible construction of a house is less on an infringement as to a local fishing 
club. 

 
Planner’s comment: 

 
Noted, in terms of physical presence of a building, the dwelling may have less than 
an impact than recreational facilities. 

 
Objection: (Erf 3994)  Objection against the rezoning, because it was never the 
intention of the original developers and the Administrator to grant development 
rights and the property should be kept Public Open Space in perpetuity. 

 
Applicant’s reply: 

 
The intention of the original developers is not relevant to the current application 
especially that the property has been successively transferred through four (4) 
owners against the Title Deed.  We are acting proportionally to the fact that the 
transfer occurred and that only one (1) dwelling is an inherent right. 

 
Planner’s comment: 

 
Irrespective of the four (4) previous transfers, the Title Deed conditions specifically 
restricts the land uses on the property.  It does not make reference to any inherent 
right of a residential dwelling. 

 
Objection: (Erf 3994)  Granting the rezoning could pave the way for future 
development of additional units. 

 
Applicant’s reply: 

 
The proposal is for one (1) dwelling only and the remainder be rezoned to Open 
Space, leaving the remainder as a nature reserve. 
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Planner’s comment; 
 

The application is for only one (1) dwelling. 
 

Objection: (Erf 3994)  A change in rezoning would be a gross violation of the 
Title Deed conditions and the rights of the vast number of property owners 
based on the recreational use. 

 
Applicant’s reply: 

 
The Title Deed does not prohibit any rezoning.  The application involves the rezoning 
to nature reserve, which carries a stronger declaration for protection and conservation 
of the property than the present zoning.  The objector equates recreational use with 
no buildings: recreational use permitted could also be a clubhouse or any sports of 
recreational association. 

 
Planner’s comment: 

 
The application is for a consent use for a dwelling and a rezoning to Open Space 
Zone 1. 

 
Objection: (Erven 3991 and 4016)  Granting the rezoning will create a 
dangerous precedent for other Open Space Zone 3 properties. 

 
Applicant’s reply: 

 
All planning applications must be dealt with on merit. 

 
Planner’s comment: 

 
Open Space Zone 3 is private open space and an Open Space Zone 1 is nature 
reserve/ conservation. It is unclear why a precedent will be created, since Open 
Space Zone 1 is the most restrictive zoning for environmental sensitive properties. 

 
Objection: (Erf 3993)  Rezoning will have a detrimental impact on the 
environmental and ecological surrounding area. 

 
Applicant’s reply: 

 
It is not correct, since the application is from Open Space Zone 3 to Open Space 
Zone 1.  The primary use is nature conservation of which 98% of the property will be 
nature conservation.  Note also that 180° (180 degree) of the surrounding area is the 
existing residential township of Betty’s Bay, which is in itself damaging to the ecology. 

 
Planner’s comment: 

 
The rezoning of the property will not be detrimental to the environmental and ecology 
of the surrounding area, the consent use however may have. 

 
Objection: (Erven 3991 and 4016)  The photographs used in the report are out 
dated.  Erf 4014 has bigger windows and a balcony and the proposed building 
will obstruct the view. 
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Applicant’s reply: 
 

Noted, however the proposed building will only partially obstruct the view. 
 

Planner’s comment: 
 

A building plan was approved with bigger windows and a balcony. 
 

Objection: (Erf 4016)  Pictures used were taken from Google and no site visits 
had been made. 

 
Applicant’s reply: 

 
Google was used, but two (2) site visits were made. 

 
Planner’s comment: 

 
Noted 

 
Objection: (Erf 4016)  The proposed 299m² is clearly to circumvent an EIA.  The 
impact of a residential building is much wider than the footprint and is thus 
misleading. 

 
Applicant’s reply: 

 
The footprint of 299m² is sufficient and construction will be limited to the proposed 
footprint and thus no EIA triggers. 

 
Planner’s comment: 

 
The application is in line with the requirements of NEMA as per letter dated 
17 October 2017 issued by the Western Cape Government: Environmental Affairs 
and Development Planning. 

 
Objection: (Erven 4016 and 3992)  A double storey will seriously alter the view 
across the coastline and detract from the natural resources and detract from 
the economic benefits. 

 
Applicant’s reply: 

 
The proposed development is not large enough to detract from the coastal landscape.  
There are many houses along the coast of which the objector (Erf 4016) is part of.  
The objector of Erf 4016 has a full sea view and is separated from the location of the 
proposed dwelling by a dwelling on the neighbouring property (Erf 4015) therefore the 
physical impact is negligible. 

 
Planner’s comment: 

 
Erf 4016.has full sea view, since the proposed dwelling is located adjacent Erf 4015. 

 
Objector: (Erven 4016 and 3992)  The standard height and setbacks is at 
discretion of the Council, but should be restricted to a single storey. 
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Applicant’s reply: 
 

The applicant indicated that the proposed dwelling will comply with the development 
parameters of the Zoning Scheme.  The gentle downwards slope of the property it is 
motivated that the impact of a double storey will not have a major impact. 

 
Planner’s comment: 

 
Noted 

 
Objection: (Erf 4016)  The applicant had residential in mind and never had the 
intention to the property in line with its restriction. 

 
Applicant’s reply: 

 
Irrelevant, but correct. 

 
Planner’s comment; 

 
Noted 

 
Objection: (Erf 4016)  Reference 5.1(d) of the town planning report reads 
“prejudices the land owner substantially more that an approval prejudices the 
surrounding residents”.  This reads as a veiled thread, a successful rezoning is 
not an entitlement that the applicant is deprived of it’s a decision at the 
decision of the Council 

 
Applicant’s reply: 

 
The statement intended to draw a comparison between the loss of opportunity by the 
owner and the gain of the surrounding residents.  A refusal will have more impact on 
the surrounding residents. 

 
Planner’s comment; 

 
It is assumed that the applicant indicated that should he make use of his existing 
rights, it may have more of an impact on the surrounding community. 

 
Objection: (Erf 4016)  Betty’s Bay has no shortage of undeveloped residential 
zoned land.  Why the applicant did not bought a property with the correct 
zoning? 

 
Applicant’s reply: 

 
It is not the objectors place to question the purchase of Erf 4013. 

 
Planner’s comment: 

 
It is a rhetorical question that only the applicant will know. 

 
Objection: (Erf 3991)  It is requested that the Building Inspector oversee so that 
no wrongdoing is violated. 
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Applicant’s reply: 
It is not clear what wrongdoing is spoken of. 

 
Planner’s comment: 

 
Noted 

 
Objection: (Betty’s Bay Rate Payers Association)  The collective impact of the 
bio physical and heritage features would be seriously damaged if the proposed 
development was fitted into the ecological and historical centres of the reserve. 

 
Applicant’s reply: 

 
Heritage and environmental assessments were done by qualified consultants who 
concluded that a development of this scale (1,68%) of the property will have no 
impact the ecological and historical qualities of the property. 

 
Planner’s comment: 

 
The applicant did the required studies and was submitted to the relevant department. 

 
Objection: (Erven 3990 and 3991)  Lack of awareness of the endangered African 
Penguin, which is expanding to Erf 4013. 

 
Applicant’s reply: 

 
The establishment of a single dwelling will not be detrimental to the expanding habitat 
of the African Penguin.  The granting of the proposed rezoning to the remainder of 
the property to Open Space 1 will enhance the safety and preservation of this habitat. 

 
Planner’s comment; 

 
The expansion of the penguin colony onto a private erf is an issue between Cape 
Nature and the applicant. 

 
Objection: (Erf 3991) It has not been established with certainty where the 
graves are located. 

 
Applicant reply: 

 
A qualified heritage consultant identified the location of the graves. 

 
Planner’s comment: 

 
Noted 

 
Objection: (Erf 3991)  Any development in this area will be detrimental to the 
preservation of our country’s heritage 

 
Applicant’s reply: 

 
The proposed 299m² is not large enough to impact the country’s heritage. 
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Planner’s Comment: 
 

Noted, Heritage Western Cape had commented on the application and did not object 
to the application. 

 
Objection: (Betty’s Bay Rate Payers Association)  The house will clearly stand 
out in the reserve and is located outside the urban edge. 

 
Applicant’s reply: 

 
The dwelling is located alongside existing dwellings.  The urban edge is to set 
limitations to development.  Single dwellings are allowed outside the urban edge such 
as on agricultural zoned properties as a consent use.  The application is similar and is 
not be rezoned for development, but a consent use subservient to the stricter use 
applied for. 

 
Planner’s comment: 

 
The proposed development will be located in a nature reserve as proposed as a 
subservient use however the cumulative impact of residential associated uses may 
have an impact on the activities in the nature reserve. 

 
Objection: (Erf 4014)  Environmental implications of the application have not be 
addressed properly and the applicant’s submission that the proposed dwelling 
does not constitute a listed activity does not hold water. 

 
Applicant’s reply: 

 
The applicant has used all baseline information of the high water mark, wetlands and 
setbacks and the existence of endangered ecosystems to determine the location of 
the proposed dwelling. 

 
Planner’s comment: 

 
A letter to support the applicant’s reply was supported by the Western Cape 
Government, Environmental and Development Planning. 

 
Objection: (Erf 3992)  A premium price was paid for the property due to its 
position and the Municipal Valuation Appeals Board informed objector the sea 
view was taken into consideration. 

 
Applicant’s reply: 

 
The comment makes it appear that the entire view will be blocked and the proposed 
dwelling 70m away from the objector will not ruin the objector’s view.  The fact that 
the property will become a nature reserve will stabilize the property values. 

 
Planner’s comment: 

 
The objector’s view will not be totally blocked. 

 
Objection: (Erf 3992)  The property was valued for capital gain tax by an 
appraiser.  The proposed double storey will result in a massive devaluation of 
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the objector’s property.  Reference to a High Court decision that a view is a 
right. 

 
Applicant’s reply: 

 
The dwelling will be located on a gentle downward slope and the rezoning creates 
certainty that 98% will be nature reserve and not erection of clubhouse as per primary 
right. The High Court case was pertaining to the fact that the building contravened the 
height restriction. In terms of SPLUMA, Section 7(a)(vi) the Municipal Planning 
Tribunal may not considered derogation of value as a decision making criteria. 

 
Planner’s comment: 

 
The objector must accept that any other related use as per the Title Deed condition 
may be exercised, including the erection of structures that may impede his view in 
some form. 

 
Objection: (Erf 3992)  Applicant states the objector’s view will be partially 
affected is not true, it will be completely deprived. 

 
Applicant’s reply: 

 
The partial loss does not tarnish the view of the sea line. 

 
Planner’s comment: 

 
The objector must acknowledge the fact that the present zoning makes provision for 
structures that may impede his view to some extent. 

 
Objection: (Erf 3992)  Objector has been living on the property for 27 years and 
the present situation should remain as is.  Household residents have been 
traumatised by the development proposal. 

 
Applicant’s reply: 

 
The property owner is exercising his right to obtain a single dwelling. 

 
Planner’s comment; 

 
The applicant has a right to lodge an application, similar to the objector’s right to 
lodge an application. 

 
Objection: (Erf 3992)  Applicant stated that a clubhouse of two storeys is 
permitted, however as resident of Erf 3992, this will be objected to.  A single 
storey with a low pitch is acceptable. 

 
Applicant’s reply: 

 
The primary use of Open Space Zone 3 relates to the condition, which clearly 
indicates associated buildings, infrastructure, etc. with consent of the Council.  
Should a building plan be submitted in this regard, it is the Municipality that approves 
a building plan only and the process does not include comments from the surrounding 
owners. 
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Planner’s comment; 
 

Any building plan in line with the Title Deed and the Zoning Scheme is not distributed 
to adjacent owners for comments. 

 
Objection: (Erf 3993)  The proposed development will acquire extra services. 

 
Applicant’s reply: 

 
The development links to existing services and therefore only an erf connection will 
be created. 

 
Planner’s comment: 

 
Services are available. 

 
Objection: (Erf 4014)  The location will never satisfy the objector. 

 
Applicant’s reply: 

 
The applicant has a right to lodge an application. 

 
Planner’s comment: 

 
Noted 

 
Objection: (Erf 4014)  Applicants have a right to lodge an application, however, 
the expenses incurred by the objector and the objector reserve the right to 
recover all costs from the applicant. 

 
Applicant’s reply: 

 
This is entirely incorrect, the interested and affected parties reserve the right to 
comment on any application and any costs incurred in doing so are the sole 
responsibility of these parties. 

 
Planner’s comment; 

 
This aspect is a civil matter. 

 
Objection: (Erf 4014)  The surrounding land uses and the impacts are not 
addressed. 

 
Applicant’s reply; 

 
The surrounding uses and impacts were assed in detail in Section 5.2 of the 
Motivation Report. 

 
Planner’s Comment: 

 
The view loss has been extensively dealt with in the report. 

 
Objection: (Erf 4014)  The development principles as set out by SPLUMA and 
other legislation has not been addressed. 
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Applicant’s reply: 
 

The motivation report added all relevant planning policy in Sections 5.9, 5.10 and 
5.11. 

 
Planner’s comment: 

 
The planning principles were addressed in the application report. 

 
Objection: (Erf 4014)  The applicant’s analysis of the views from the objector’s 
property is a lack of understanding of the problem. 

 
Applicant’s reply: 

 
The objector’s dwelling is still seaward facing where uninterrupted views may be 
enjoyed between Erven 4013, 4015, 4015 and 4016.  The objector’s property is 
elevated.  The objector’s dwelling has a large facing window facing Crassula 
Crescent, the predominantly view is of the mountain range and part sea line.  The 
proposed dwelling will be partially situated in view of the sea and will not completely 
obstruct this view. 

 
Planner’s comment: 

 
The proposed dwelling will have an impact on the objector’s view. 

 
Objection: (Erf 4014)  The geotechnical features of the site and suitability for 
the proposed land use have not been addressed. 

 
Applicant’s reply: 

 
The geotechnical features of the site have been identified on the site plan. 

 
Planner’s comment: 

 
The geotechnical features have been identified. 

 
Objection: (Erf 4014)  The notice of the application is unauthorised and flawed. 

 
Applicant’s reply: 

 
The objector did not indicate why the application is unauthorised and flawed. 

 
Planner’s comment: 

 
The objector did not indicate to what extent the application is flawed and thus a 
response is not possible. 

18



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 29 NOVEMBER 2018 

 
 
 

External Departments: 
 

Comments of Department of Environmental Affairs and Development Planning: 
 

1. In terms of the Overstrand SDF, Erf 4013 is located outside the urban edge 
on land earmarked as conservation-agriculture buffer.  Expansion beyond 
the edge is discouraged. 

 
Applicant’s reply:  

 
It is understood that the urban edge is to curb development, however, there are 
cases where such minor development is permitted and it is argued that the 
proposed development qualifies as such.  It is allowed on farm land, which is 
located outside the urban edge and thus is not inconsistent with the SDF. 

 
Planner’s comment:  

 
The urban edge is to contain unnecessary urban extension.  The property is 
located in the urban realm, similar to the rest of Betty’s Bay and other coastal 
towns.  However, these developments were approved before the Overstrand 
SDF and has commenced.  This application is located in a highly sensitive 
property and development and the creeping of development in highly sensitive 
areas should be discouraged irrespective of scale. 

 
2. The SDF states that the demarcated urban edge is essentially the existing 

coastal setback line.  No development should be permitted in this setback 
area to ensure a continuous coastal corridor. 

 
Applicant’s reply:  

 
The definition of a coastal setback is defined by the Intergovernmental Coastal 
Management Act (ICM Act) does not reflect the urban edge a setback line.  The 
development is above the High Water Mark (HWM) and the urban edge cannot 
be the coastal setback as that ignores the properties along Crassula Crescent. 

 
Planner’s comment;  

 
The urban edge is not the setback line and the NEMA and ICM Act applies.  In 
terms of NEMA the erf has commenced and the setback line as per the ICM Act 
has not been promulgated by the Minister.  Another factor is that although there 
are erven that does not comply with the present legislation, it cannot be made 
retrospective on the Township of Betty’s Bay as approved. 

 
3., 4., 5. and 6.: The ICM Act is to protect coastal public property, coastal 

protection zone and reduce risks of climate change and control and 
prevent inappropriate and unsustainable developments. 

 
Applicant’s reply:  

 
The principles are acknowledged and all the relevant assessments were done to 
ensure a location with the least impact, whilst simultaneously ensure the 
preservation of the erf (98%) as nature reserve.  The proposed location is located 
outside the HWM and the 100m above the HWM. 

19



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 29 NOVEMBER 2018 

 
 
 

Planner’s comment; 
 

The applicant did address the possible influence and compliance with the ICM 
Act. 

 
7. The detrimental impact on the surrounding owners would be severe. 

 
Applicant’s reply:  

 
The basis and motivation of which the properties were sold is irrelevant to the 
applicant.  The property was transferred from public to private ownership and this 
should have been conveyed to the surrounding property owners.  The sale of an 
Open Space should have been advertised and gone through a public 
participation process and objections could have been lodge at that stage.  The 
property owner has the right to lodge an application. 

 
Planner’s comment:  

 
Development in any manner will have an influence on surrounding property, 
especially if was vacant for an extensive period as in this case. 

 
8. The property links the surrounding residential units to the shore line and 

the fact that the land is privately owned is irrelevant. 
 

Applicant’s reply:  
 

The fact that the land is privately owned is highly relevant.  Irrespective of the 
property’s zoning, the owner has a right to prohibit access and trespassing on his 
property, since there are no public access servitudes on site.  The proposal is 
limited to 299m² of 17 772m² and thus not large enough to limit access to the 
shore line. 

 
Planner’s comment:  

 
The owner has a right to fence his property as it is private property.  If there 
should be a dispute on access, this aspect must be proven by the alleged users 
of such access point.  Access to the coast is a responsibility of the Overberg 
District Council 

 
The property is zoned Open Space 11 and no residential rights have been 
attached to the Title Deed to put in place protection of the coastal strip. 

 
Applicant’s reply:  

 
The property is zoned Open Space III and not II.  The proposed dwelling will 
have of a lesser impact than the allowed recreational facilities and associated 
uses. 

 
Planner’s comment:  

 
To a certain extent the applicant is correct, however, recreational facilities should 
be established and application for a consent use will have to be submitted and 
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not necessarily granted.  The impact of human movement over the property is of 
greater concern in terms of impact. 

 
Internal Departments 

 
No negative comments were received. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
The principle addresses the need to address the past imbalances with regard to 
opportunity.  This application is located on an erf as per the establishment of 
the Betty’s Bay Township and is this principle not applicable. 

 
Spatial Sustainability 
The proposed application does not comply with the sustainability principle with 
regard to protecting biodiversity rich landscapes.  On the other hand should the 
property be developed, the proposed one (1) dwelling will be the most suitable 
option since more than 98% of the property will remain undeveloped. 

 
Efficiency 
The proposed development will enable the applicant to use his erf more 
efficiently, since it can be connected to existing services. 

 
Spatial Resilience 
The principle advocates the built environment to ensure sustainability of a 
property and or development.  It is located 110m above the HWM and outside 
the wetland area. 

 
Good administration 
The application followed due procedure. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The Spatial Development Framework, 2006 earmarks the area as Open Space.  
The zoning will in essence not change. 
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10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

Not applicable. 
 

10.6 Impact on Municipal engineering services 
 

None. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

Not applicable. 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

The application is being made to remove the restrictive conditions and a 
consent use as per the Zoning Scheme. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights 

 
The applicant will accrue financial benefit in as far as it will add value to the 
property.  However, the community will accrue social value should the property be 
rezoned to Open Space Zone I. 

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
The applicant will benefit personally should all the requested conditions be removed 
in as far as the cost implication is concerned and the opportunity to make use of the 
land use, one (1) dwelling, allocated within the Open Space Zone 3 zoning. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended 

 
The social benefit should the conditions remain in place, is that the erf will not be 
able to develop for individual benefit.  The erf will be used solely for recreational 
purposes. 

 
The social benefit should the conditions be removed, is that the applicant be 
enabled to erect a residential dwelling building. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
The removal of the conditions will not remove the rights of the beneficiary.  

22



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 29 NOVEMBER 2018 

 
 
 

12. THE DESIRABILITY OF THE PROPOSAL 
 

In terms of a holistic approach, the application is desirable since it will ensure that a 
highly sensitive environmental property would be reverted back to a more restrictive 
zoning be put in place and gain a more restrictive zoning category. 

 
The application was not approved in 2016 and the counterpoints to the reasons are 
dealt with as the primary motivation in the application.  However, the counterpoints 
should have been dealt with in lodging an appeal against the decision.  The 
applicant did not make use of this option. 

 
The desirability will be based as per the application submitted.  The erf is located in 
Betty’s Bay outside the present Overstrand Spatial Development Framework, 2006.  
The property is zoned Open Space Zone 3, which relates to Private Open Space.  
The application is for the rezoning to Open Space Zone I (Nature Conservation).  If 
proclaimed as such, stricter zoning parameters and other legislation are applicable; 
however, with the aforementioned in mind, it also entails a financial liability for the 
Municipality.  The rezoning will affect and safeguard the biodiversity, wetlands and 
graves on the property.  

 
The application for a consent use for a residential dwelling is provided for under the 
proposed zoning.  The applicant did various studies e.g. wetland, heritage and 
environmental since 2006 in order to obtain residential land use on the property.  
Thus the location and size of the proposed dwelling is very specific to adhere to 
various legislation and the studies that have been done. 

 
The proposed development is limited to a 299m² footprint and the scale is less than 
2% of the property.  The impact will insignificant in terms of the property, however 
the feeling of the owners of the surrounding properties are that they have a right to a 
sea view and built their houses to benefit maximally from the view on offer.  
Although view is not seen as right, in this case their objections do carry some 
weight.  The reason being is that the property’s Title Deed restricts any land use to 
recreational purposes with associated infrastructure.  Thus it is not unreasonable to 
assume that the owners surrounding the property have a valid point with regard to 
their sea view. 

 
The Title Deed make specific reference to the sole use for recreational purposes, 
that the erf be transferred to the local authority and might only be transferred to a 
private entity with the consent of the Administrator.  

 
In 2007 the Municipality obtained a legal opinion from Advocate Farlam.  The 
Municipality has referred the legal opinion to Messrs Fairbridges Wertheim Becker 
Attorneys to clarify the previous opinion in relation with the present planning 
legislation.  In their reply they concur with the opinion of Advocate Farlam.  The 
outcome is as follows:  “The removal of the Title Deed restriction cannot be removed 
as it is clear that from the context of the Title Deed that it was the intention of the 
Administrator to ensure that the property would be owned by the Municipality.”  He 
argues that all the subsequent purchasers were aware of the condition and thus 
aware of the earmarked use.  In conclusion to have the condition removed would be 
to compound the problem created by the initial error and to deprive the local 
residents of a valuable amenity which it was intended they should have. 
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It is clear from a legal point of view that the application cannot be entertained and 
thus not be recommended for approval. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipality By-

Law on Municipal Land Use Planning, 2015 for the removal of restrictive title 
conditions with reference to Clauses B(6) of Title Deed T53677/2004 applicable to 
Erf 4013, Betty’s Bay, rezoning in terms of Section 16(2)(a) of the aforesaid By-
Law and the consent use in terms of Section 16(2)(o) of the aforesaid By-Law in 
order to accommodate a residential dwelling not be approved, due to the 
following reason: 

  
 (a) that the Municipality, in terms of legal standing, cannot approve the removal 

of the mentioned condition as per the legal opinion, Advocate Farlam dated 
5 August 2007 and Messrs Fairbridges Wertheim Becker Attorneys dated 
31 May 2018, and 

   
2. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above decision. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Site Development Plan 
Annexure C: Motivation Report 
Annexure D: Title Deed  
Annexure E: Objections received 
Annexure F: Applicant’s response to objections received 
Annexure G: Services Report 
Annexure H: Legal Opinions 
Annexure I: Western Cape Heritage 
Annexure J: Western Cape Government: Environmental and Development 

Planning 
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