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4.3 
ERF 1, 148 KUSWEG, SANDBAAI: APPLICATION FOR REMOVAL OF RESTRICTIVE 
TITLE DEED CONDITIONS AND DEPARTURE, OVERSTRAND MUNICIPAL AREA: 
MESSRS PLAN ACTIVE ON BEHALF OF THE TRUSTEES FOR THE TIME BEING OF THE 
SANDBAAI TRUST 
 
1 HSB (3875) 
S van der Merwe (028) 313 8900 Hermanus Administration 
14 August 2018 

 
1. EXECUTIVE SUMMARY 

 
An application applicable to Erf 1, Sandbaai has been received on 
11 December 2017 from Messrs Plan Active Town- and Regional Planners on behalf 
of the Trustees for the time being of The Sandbaai Trust for the following: 

 
 Removal of restrictive title deed conditions 

 
Application in terms of Section 16(2)(f) of the Overstrand Municipality By-Law on 
Municipal Land Use Planning, 2015 (By-Law) for: 

 
the removal of restrictive title deed conditions B.2.(a), (c) and (d) as contained in 
Title Deed T22749/1996 applicable to the above erf in order to be in line with the 
relevant development rules and primary rights as contained in the Overstrand 
Municipality Zoning Scheme; and 

 
 Departure 

 
Application in terms of Section 16(2)(b) of the above By-law in order to: 

 
• partially relax the south-eastern lateral building line from 2m to ±1,030m to 

accommodate a lounge at ground floor level, and a viewing deck and open 
braai directly above the lounge; 

• partially relax the south-western street building line from 4m to ±2,325m in 
order to accommodate the lounge at ground floor level and viewing deck 
directly above the lounge; and 

• partially relax the south-western street building line from 4m to ±0,484m to 
accommodate a pergola. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf is zoned Residential Zone 1: Single Residential, measures 709m² in extent 
and is located at the most southern end of Sandbaai in Kusweg.  The property is a 
corner erf and is developed with a dwelling unit, a double garage and a swimming 
pool.  The dwelling was built 58 years ago. 
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4. SUMMARY OF APPLICANT’S MOTIVATION 
 

Only the main points of motivation are summarised as follows (the detailed report is 
attached as Annexure B): 

 
 The existing dwelling was designed to function as a holiday home and the owner 

intends to extend the dwelling to have the functionality of a permanent residence, 
but the existing dwelling makes it extremely difficult to make the alterations and 
additions with the current building lines. 

 The house was built 58 years ago and has outlived its original purpose.  Given 
the original architectural design of the house and its position on the property, it is 
impossible to achieve the much needed upgrades without encroaching onto the 
building lines. 

 Due to the erf being a corner erf, the 3m north-western street building line will not 
be encroached. 

 It is proposed that the existing carport be expanded and changed into a lounge 
with a concrete roof that will also serve as the viewing deck.  It was decided to 
make use of a concrete roof deck structure, because it allows a roofline and the 
profile of the roof of the existing building to be retained.  The concrete roof deck 
allows for the lowest possible roofline over the extension with the intention to 
maximize the neighbours’ views.  Letters of supporting the application were 
obtained from the owners of Erven 2 and 4, Sandbaai. 

 Only a small corner of the new lounge and viewing deck will be constructed over 
the building lines and not the full length of the proposed lounge and viewing deck. 

 The area of the proposed lounge and viewing deck that encroaches over the 
building line is ±3m² and will also not be the full width of the proposed lounge that 
will encroach onto the building line. 

 The proposed patio that is less than 1m high with the open wooden pergola has 
very little impact due to the fact that it faces the western corner of the site facing 
the coast.  There are no residential erven in a south-western and western 
direction from the property. 

 The reasons to have conditions (2)(a) and (c) removed from the Tile Deed are to 
give the owner the opportunity to utilize the property to its fullest potential in 
terms of the primary rights under the current zoning. 

 It is not proposed to depart from any other land use restrictions as prescribed in 
the Zoning Scheme. 

 The existing access from Kusweg will be retained. 
 The proposal will have no impact on services. 
 The property is earmarked for residential purposes and the single residential 

zoning of the property will be retained. 
 The property is developed and is not earmarked for heritage conservation 

purposes in terms of the Overstrand Heritage Survey. 
 
5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 27/02/2018 06/04/2018 

Ward councillor Yes 27/02/2018 06/04/2018 

Total comments None 
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Total letters of support Two (2) 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Building Control 6/03/2018 

The elevation is on a 
sensitive site that will 
impact at 1st floor level – 
therefore not supported. 

Negative 

Local Aesthetics 6/03/2018 

If a first floor is proposed 
(balcony and braai), the 
structure must be located 
within the 4m street 
building line. 

Negative 

Operational Services 14/03/2018 No objection. Positive 

Electro Technical 
Services 

20/03/2018 

In view of the fact that no 
services will be altered 
there are no comments 
on the proposal. 

Positive 

Engineering Services 22/03/2018 Attached as Annexure E. Positive 

Environmental 4/04/2018 No objection. Positive 

Fire Department 22/05/2018 

No objection – 
application does not 
impact on National Fire 
Protection Regulations 
SANS10400T:2011. 

Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
With submission of the application, the applicant submitted letters from the owners of 
the abutting Erven 4 and 1438, Sandbaai in support of the application (attached as 
Annexure F). 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 
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9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

Building Department 
 

The Building Department’s comment is supported.  The proposed additions at the 
south western street building line will indeed be situated at a sensitive position on the 
property as it is a corner erf regardless of the support of the adjacent property 
owners.  In addition other factors also need to be taken into consideration.  
Successors in title may eventually experience privacy or issues alike with regard to 
the activities on the viewing deck.  The dwellings on the erven situated in a south 
easterly direction of the property are practically all aligned with each other when 
viewed from a north westerly direction.  Although the majority of these dwellings’ 
frontages face towards the south-west, it also allows for views towards the north-west 
in the direction of the proposed position of the lounge, viewing deck and pergola.  The 
proposed lounge, viewing deck and pergola of which sections will be situated 
±2,235m and ±0,480m from the south-western street boundary will then be closer to 
the street boundary of the subject property than the dwellings of those erven towards 
the south-east.  This will result in a partial blockage of the view line towards the north 
east for these property owners, thus impacting negatively on these property owners 
and the existing built character of the area. 

 
The application was also circulated to the Traffic Department, but no response was 
received.  It can also be debated that these structures can impact on the view-lines of 
motorists using the street in both directions, especially at the corner of the street 
where the subject property is situated, regardless whether the street is a busy street 
or not.   

 
Local Aesthetics 

 
No comment is presented on the aesthetical appearance of the proposed structure or 
any heritage concerns.  The comments that were presented do not relate to 
aesthetical or heritage concerns at all.  The above comments of the Municipality on 
the comment of the Building Department should be read as supplementary comments 
of the Municipality on the comments of Local Aesthetics. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
Whether approved or partially approved, the application will be in line with the 
planning objectives applicable to this application as set out hereunder. 

 
The objectives relating to: 

 
Spatial Justice 
The application will not perpetuate spatial injustices. 

 
Spatial sustainability 

129



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 1 NOVEMBER 2018 

 
 

The application is located within the urban edge and thus will not lead to urban 
sprawl.  No natural habitat is impacted upon and will have no negative influence 
on the environment. 

 
Efficiency 
The application will optimize the use of property in terms of municipal services 
and infrastructure. 

 
Spatial resilience 
The application will ensure that the existing resource (land) is used to its 
maximum in an affordable manner and in line with the Overstrand Municipality’s 
forward planning documents. 

 
Good administration 
The application follows the required planning procedures and a good public 
participation process has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

Inconsistent with the Zoning Scheme, but consistent with the Spatial 
Development Framework. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available and have been viewed positively by the 
Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents. 

 
10.9 Additional Planning Motivation For Removal of Restrictive Condition 

 
Due to the essence of the application, the aspects considering financial or other 
value of rights, personal benefits, social benefit of the restrictive conditions 
remaining in place and/or being removed, and the rights to be enjoyed by the 
beneficiaries or only some of those by removal of the restrictive conditions are 
not regarded as significant in this case as it will not have any mentionable 
impacts. 
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10.10 THE DESIRABILITY OF THE PROPOSAL 
 

Removal of Restrictive Title Deed Conditions 
 

The owners of the subject property wishes to have the relevant restrictive 
conditions removed from the Title Deed in order to be in line with the applicable 
development parameters i.e. the less restrictive street building lines, as well as 
to obtain the additional primary rights as set out in the Zoning Scheme.  Various 
such applications have been approved by the Municipality in Sandbaai and 
other areas already. 

 
Cognisance must be taken of the fact that the title deed restrictions date back 
to before the establishment of the Overstrand Municipality and the relevant 
Zoning Scheme Regulations.  As such the constraints in the Title Deeds of the 
single residential properties in Sandbaai were used as a tool to limit the 
development of such properties.  The removal of the restrictive conditions will 
enable the owners to utilise the property more efficiently.  Development control 
will still be in place (Zoning Scheme) and the removal of the restrictive title 
deed conditions can thus be supported. 

 
Departure 

 
It is proposed to extend the existing carport and convert it into a lounge with a 
flat concrete slab roof, which roof area will also serve as a viewing deck with a 
braai.  Access to this area will be from the second storey of the existing 
dwelling via a suspended outside staircase.  In the latter regard it is proposed 
to partially encroach the south-eastern 2m lateral building line with 0,970m and 
the south-western 4m street building line partially with 1,675m.  Refer to the 
layout plans (attached as Annexure C).  Only corner sections of the proposed 
lounge with viewing deck and the pergola will encroach the relevant building 
lines and not the full lengths thereof.  Although it may seem insignificant in 
nature, the Municipal comments on the Building Department’s comments as set 
out in paragraph 9 of this submission are on the other hand indeed significant 
factors with regard to desirability of the encroachments.  It can be observed 
from the layout plan that ample space exists on the property to design the 
proposed alterations and additions in such a manner that the building lines can 
be maintained whilst still guaranteeing the landowners the enjoyment of 
excellent views.  The statement made by the applicant in paragraph 3.4.1 of the 
motivation report that “….the original architectural design of the house and its 
position on the subject erf it is impossible to achieve the much needed 
upgrades without encroaching into the building lines.”, is thus arguably 
unsubstantiated.  Further, in view of the fact that the removal of the restrictive 
title deed conditions are supported, a 3m north-western street building line in 
lieu of 4,72m, and a 4m south western street building line in lieu of 4,72m will 
be obtained in terms of the Zoning Scheme.  The latter will result in an increase 
of approximately 70m² of developable area on the property.  The proposed 
sections of the structures that encroach the building lines are not excessive and 
can therefore easily be incorporated within the total developable area of the 
property post the removal of the restrictive street building lines. 

 
In view of the above the relaxation of the building lines can therefore not be 
supported from a town planning perspective and the application can only be 
partially supported in the manner as set out in the recommendation of this 
submission. 
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11. RECOMMENDATION 
 

1. that the application in terms of Section 16(2)(f) of the Overstrand 
Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law) for the 
removal of restrictive title deed conditions B.2(a), (c), and (d) as contained in 
Title Deed T22749/1996 applicable to Erf 1, Sandbaai in order to be in line 
with the development parameters and primary rights applicable to single 
residential properties as set out in the Overstrand Zoning Scheme, be 
approved in terms of the provisions of Section 61 of the By-Law; 

  
2. that the application in terms of Section (16)(2)(b) of the By-Law for 

departure, applicable to Erf 1, Sandbaai, in order to: 
 

 relax the south-eastern lateral building line from 2m to ±1,030m to 
accommodate a section of the lounge at ground floor level, and a 
section of the viewing deck and open braai directly above the 
lounge; 

 relax the south-western street building line from 4m to ±2,325m in 
order to accommodate the lounge at ground floor level and viewing 
deck directly above the lounge; and 

 to relax the south-western street building line from 4m to ±0,484m to 
accommodate a section of the pergola; 

 
be refused in terms of the provisions of Section 61 of the By-Law;  and 

  
3. that the applicant be notified of its appeal right in terms of Section 78 of the 

Overstrand Municipality By-Law on Land Use Planning, 2015 with regard to 
the decision in paragraph 2. above. 

 
12. REASONS FOR RECOMMENDATIONS 

 
 Application for removal of restrictions 
 

 The application has followed due procedure. 
 No objections were received from the public. 
 The removal of the restrictive conditions will enable the owner to utilise the 

property more efficiently by being aligned with the development rules and 
primary uses as set out in the Zoning Scheme. 

 Is not regarded as being undesirable from a town planning point of view. 
 

Application for departure 
 
 It will impact negatively on the built character of the area. 
 It will impact on views of property owners in a south-eastern direction of the 

property. 
 Ample space will occur on the property for alterations and additions without 

encroaching building lines that will ensure that the landowners will still enjoy 
optimal views from the property. 

 Successors in title of the adjacent properties may experience privacy issues at 
some stage in future with regard to the viewing deck. 

 The view-lines of motorists can be affected. 
 It is regarded as being undesirable from a town planning point of view. 
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13. Annexures 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plans 
Annexure D: Title Deed T22749/1996 
Annexure E: Engineering Services Report 
Annexure F: Support from adjacent property owners 
Annexure G: Aerial Photo 

 
SIGNATURES 

 
REGISTERED PLANNER: 

Name :   S VAN DER MERWE 

SACPLAN Reg No:  A/1850/2014 

Signature :  ___________________ 

Date:   ___________________ 
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