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1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 30 August 

2018 
 
3.2 Minutes of a Municipal Planning Tribunal Meeting held on 10 October 

2018  
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 113, 8 CLIFF STREET, DE KELDERS, OVERSTRAND MUNICIPAL 

AREA : REMOVAL OF RESTRICTIVE CONDITIONS AND DEPARTURE : 
MESSRS PLAN ACTIVE TOWN- AND REGIONAL PLANNERS ON BEHALF 
OF JW OTTEN 

 
Report attached 

 
 
4.2 PORTION 2 OF THE FARM LANGKLOOF RIVER 725, A DIVISION OF 

CALEDON, OVERSTRAND MUNICIPAL AREA: PROPOSED AMENDMENT 
OF CONDITIONS OF APPROVAL AND SITE DEVELOPMENT PLAN: 
MESSRS PLANACTIVE TOWN- AND REGIONAL PLANNERS ON BEHALF 
OF MISTY MOUNTAINS ESTATES (PTY) LTD 

 
Report attached 
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4.1 
ERF 113, 8 CLIFF STREET, DE KELDERS, OVERSTRAND MUNICIPAL AREA : REMOVAL 
OF RESTRICTIVE CONDITIONS AND DEPARTURE : MESSRS PLAN ACTIVE TOWN- 
AND REGIONAL PLANNERS ON BEHALF OF JW OTTEN 
 
113 GDK (3835) 
P Roux (028) 313 8900 Hermanus Administration 
20 July 2018 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 17 November 2017 from Messrs PlanActive 
Town- and Regional Planners on behalf of the owner of Erf 113, De Kelders, JW 
Otten, for the following: 

 
 departure in terms of Section 16(2)(b) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2015 (By-Law) to relax lateral building line from 2m 
to 0m to accommodate the existing braai and built deck; and 

 removal of restrictive title deed conditions in terms of Section 16(2)(f) of the By-
Law for the removal of restrictive title deed conditions applicable to the property. 

 
The Locality Plan of the property concerned is attached as Annexure A, the 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 113, De Kelders is zoned for residential use, is zoned for residential purposes 
and is developed with a dwelling and various illegal structures.  The illegal structures 
include a deck which is constructed more than 1m above the natural ground level 
and a braai.  A previous application was approved in 2017 for a departure of the 
Scheme Regulations in order to depart from the 2,1m height restriction for boundary 
walls to construct a proposed 3,7m high boundary wall on the western boundary for 
privacy and security purposes.  In the previous motivation the applicant confirmed 
that the braai and deck will be removed. 

 
On 17 November 2017 a new application was submitted in order to legalise and 
retain the braai and deck. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The detailed motivation for the proposed application is attached to the item and must 
be read together with this summary below: 

 
 The existing braai and deck was constructed on the western boundary. 
 The aforementioned structures encroaches the applicable lateral building line of 

2m and the title deed building line of 1,75m, hence the reason for the application. 
 The owner did not consider the deck or braai a building and therefore did not 

consider a departure application necessary – the owner’s lack of understanding 
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which constitutes a building led to the encroachment and not his intend to 
undermine the legislation applicable to the subject property. 

 The raised boundary wall was approved by means of a departure application 
which was approved in 2017. 

 The braai and deck on the western erf boundary is 2,86m long, 80cm wide and 
flue extends 1,6m higher than the western wall elevation. 

 The deck which encroaches the 2m building line is 6m² in extent and 1,9m above 
the natural ground level. 

 The retention of the deck and braai is supported by the next door neighbour.  The 
owner will limit smoke nuisance and threat of fire spread. 

 Title Deed T7117/2015 applicable to the property [Pages 2 to 3 D.1 and Page 4 
E.(a),(c) and (d)] stipulates restrictive conditions which relate to: 

 
o a lateral building line of 1,57m, 
o no fires be lit on the property, 
o only one (1) dwelling on the property, and 
o the property may only be used for residential purposes. 

 
The applicant proposes to remove the restrictive conditions in order to save the 
property owner future cost when acting in line with the primary rights in terms of 
the Zoning Scheme. 

 
 The use and zoning of the property will remain unchanged and in line with the 

zoning of the neighbouring properties. 
 Privacy of the next door neighbour will be maintained, the existing structures are 

compatible with the character of the area. 
 The removal of the title deed restriction will discourage urban sprawl, encourage 

densification and will allow the property owner to attain his primary rights. 
 The applicant further motivates that the proposal is in line with Overstrand 

Municipality forward planning documentation and the planning principles as 
depicted in the planning legislation  

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 07/02/2018 16/03/2018 

Ward councillor Yes 04/12/2017 26/01/2018 

Provincial Gazette Yes 09/02/2018 16/03/2018 

Local newspaper Yes 09/02/2018 16/03/2018 

Total letters of objection Five (5) 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning?  

Yes 

Was the application processed correctly?  Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  
Date 
received 

Summary of 
comments 

Recommendation  

Electro Technical 
Services 

04/12/2017 No objection. Positive 

Operational Services 15/01/2018 Annexure F. Positive 

Fire Department 01/02/2018 No objection. Positive 

Engineering 
Services 

24/01/2018 Annexure G. Positive 

Department of 
Environmental 
Affairs and 
Development 
Planning: Planning 
Component 
(DEA&DP) 

19/04/2018 Annexure H. Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Five (5) objections were received against the application from property owners in De 
Kelders Township, namely NE, IC & TE Williamson - Erven 99 and 100, EJ van 
Rooyen – Erf 11, S (GM) Theron – Erf 391, L van der Merwe – Erf 247 and Dr HJC 
van Zyl – Erf 149.  Most of the issues raised in the objections correlate with each 
other and will therefore be summarised together.  The full objection is attached to 
this item and should be read together with the point of objection as summarised 
below: 

 
The owners of Erven 99 and 100, De Kelders expected development to take 
place within the parameters of the applicable legislation.  With the current 
development the regulations are blatantly over looked. 

 
Applicant’s response 

 
Erf 99 was visited and although the chimney is visible, it is within the 2m building 
line which forms part of a small space to view the ocean.  Further, the view line from 
Erf 99 is already obstructed by existing dwellings, telephone poles, etc.  The braai is 
however not more obstructive than the approved single dwellings which impact on 
the panoramic views of the area.  The proposed development is further insignificant 
from the upper De Kelders slopes.  

 
Town Planner’s response 

 
It is noted that Erven 99 and 100 are directly opposite (behind) Erf 114 and 
therefore the direct line of sight will be over Erf 114 not Erf 113 which only forms 
part of the wider panoramic view from Erven 99 and 100.  The desirability and 
impact of the structure will have to be considered.  Further, the applicant seeks to 
legalise the illegal structure, thus the reason for the application. 
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It appears that Erf 113 is used as overflow accommodation for the guest 
house next door.  One of the objections considers the use of Erf 113, De 
Kelders as guest house/bed and breakfast as a business and no single 
residential. 

 
Applicant’s response 

 
Erf 113, De Kelders is currently used for single residential purposes.  Regardless of 
the statement by the objector, the property owner is allowed to rent out two (2) guest 
bedrooms in terms of the applicable zoning as a primary right.  The Title Deed 
prohibits the primary right and therefore removal of the title deed restriction is 
requested.  Even a five (5) bedroom guest house is not considered a commercial 
land use since the latter can be applied for as a consent use application in terms of 
the applicable zoning. 

 
Town Planner’s response 

 
The objection is noted.  However, no proof is submitted that the dwelling on Erf 113 
is used for guest accommodation.  No previous objections have been received 
regarding unlawful usage of Erf 113 for guest accommodation. 

 
The application on Erf 113 makes no mention of the removal of a restrictive 
condition which prohibits the development of the property to 50% coverage.  
Was this deliberately omitted?  If so how can the motivation be trusted? 

 
Applicant’s response 

 
The condition as mentioned by the objector is contained in the Title Deed of Erf 113, 
De Kelders.  The condition is not applicable to the application and therefore it was 
not addressed in the application.  All conditions to be removed have been 
addressed in the application.  All existing structures comply with the 50% title deed 
restriction and Zoning Scheme parameters.  The relevant conditions to be removed 
were indicated on the Conveyance’s Certificate as submitted with the application. 

 
Town Planner’s response 

 
It is not required that the applicant discuss restrictive conditions which does not 
have bearing on the application.  All existing structures comply with the relevant 
condition. 

 
The objector (Erf 11) state that these types of applications for erven in the 
front row of De Kelders leave property owner in the second row vulnerable to 
the impact of these structures.  Another objector (Erf 247) states that it takes 
away potential sea views for property owners further away from the sea and 
only leaves a 2m sea view gap. 

 
Applicant’s response 

 
The impact on views are misconstrued and exaggerated by the objectors.  The only 
property possibly affected by the proposed structures is Erf 99 (which objection was 
addressed above).  Neither the deck, chimney or braai structure obscure views from 
Erven 11, 149, 247 and 391 De Kelders. 
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Town Planner’s response 
 

It should be noted that view lines are not guaranteed, nor are it protected by the 
Title Deed.  The structures under discussion are only viewable from Erf 99, and 
although visible the structures do not obscure the full extent of ocean view. 

 
The application will set a precedent for similar applications in the area.  If this 
is approved then it will not prohibit the applicant from constructing illegal 
structures in the future.  How will the Municipality ensure that the Building 
and Land Use Regulations are enforced in De Kelders? 

 
Applicant’s response 

 
The main points of the objection are not directly linked to the impact of the deck and 
braai structure.  The existing structures are not to promote unlawfulness.  Further, 
each application is considered on its own merit and the application does not serve 
as carte blanche for similar applications.  The removal of title deed restrictions does 
not allow the property owner to do what he pleases on Erf 113, De Kelders.  The 
application is limited to what is shown on the building plan and all future additions 
must comply with the Zoning Scheme parameters. 

 
Town Planner’s response 

 
The comment provided by the applicant is agreed with. 

 
The objectors question the architect’s integrity – surely he would have known 
that the structures are in the building lines and still blatantly ignored the 
rules.  Perhaps the illegal structures are part of a plot to construct multi-
storey guest houses on the sea front. 

 
Applicant’s response 

 
The construction of the deck and braai structure was not an attempt to encourage 
unlawfulness.  Both the built braai and the open deck were constructed by the 
owner without the intent from departing from the Zoning Scheme and title deed 
restrictions.  The owner’s lack of understanding of what constitutes as a 
structure/building in the Overstrand Municipality is evident.  His intent was never to 
undermine the legislation applicable to the subject property – hence the reason for 
the application. 

 
Town Planner’s response 

 
An architect working in the Overstrand municipal area must know and have regard 
to the relevant legislation when designing a structure/dwelling.  That being stated, 
the applicant has applied to rectify the situation and therefore the application must 
be evaluated on its merit. 

 
The owner wants to relax the future building plans to open a second 
dwelling/guest house on the subject property.  The second dwelling should 
only be considered if the braai structure is moved back within the applicable 
building lines. 
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Applicant’s response 
 

The property owner may construct a double storey dwelling in line with the 8m 
height restriction which will be more imposing than the braai structure.  The removal 
of the title deed conditions is to enable the property owner to develop and use his 
property in line with the primary right as stipulated in the Zoning Scheme.  The 
removal of the title deed restrictions will also save the property owner time and cost 
to take up his primary right in the future.  Any additional use constitutes a land use 
application which the property owner will do once it is required. 

 
Town Planner’s response 

 
Any approval provided will be limited to the structures and use as indicated on the 
Site Plan.  As stated earlier a second dwelling and two (2) bedroom guest 
accommodation is a primary right in terms of the Zoning Scheme, which the 
property owner wishes to obtain for future use and development of his property. 

 
How does the proposal meet the Fire Regulations? 

 
Applicant’s response 

 
The application has been circulated to the Fire Department for comment. 

 
Town Planner’s response 

 
The Fire Department has provided comment on the application and no objection has 
been received. 

 
The letter of consent from the next door neighbour was not attached to the 
notice. 

 
Applicant’s response 

 
Only the required documentation is circulated to the property owners as per the 
Municipality’s instruction.  The notice did advise that the application is available for 
inspection at the Municipality.  The letter of consent was submitted with the 
application. 

 
Town Planner’s response 

 
The applicant’s comment is noted. 

 
How does the departure and removal of title deed conditions not encourage 
urban sprawl and densification?  Say yes to one and say yes to all. 

 
Applicant’s response 

 
Urban sprawl refers to the spread of an urban area into what used to be countryside 
(beyond the urban edge).  The proposed application promotes land development 
that is spatially compact and in a location that is spatially sustainable. 

 
Urban densification suggests environmental advantages of living closer together.  
The subject property in its current state (with only one (1) dwelling) does not 
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encourage densification.  With the removal of the restriction of only one (1) dwelling 
the property owner will be able to develop a second dwelling and will then be in line 
with the Overstrand Municipal Growth Strategy, 2010 (OMGS) that promotes 
densification (i.e second dwellings) in the current planning unit. 

 
Town Planner’s response 

 
The applicant’s comment is noted. 

 
The proposed application will allow the owner to construct a multi-storey 
building on the subject property.  This would compromise the owner of 
Erf 149, De Kelder’s view of Hermanus Plate break water area.  Erf 149 was 
purchased with the understanding that the owner of Erf 113 and the 
surrounding erven would not be able to construct multi-storey structures. 

 
Applicant’s response 

 
The current structure on Erf 113 is a single storey structure and the property owner 
has the right to develop up to 8m from the base level.  There is no overlay or 
conditions which prohibit the construction of multi storey dwellings on the front row 
erven, provided that the applicable development parameters in terms of the scheme 
regulations and title deed are adhered to. 
 
Town Planner’s response 

 
The applicant’s comment is agreed with.  Erf 149 is situated higher than Erf 113 and 
will also be able to develop a multi-storey dwelling should the property owner of 
Erf 149 require so in the future. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See comment above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
The comment received from Department of Environmental Affairs and Development 
Planning (DEA&DP) states that the department has no objection towards the 
proposed departure application and recommends the removal of Title Deed 
condition E.(d).  However, the department states that the removal of conditions D.1 
and E.(a) and (c) should be considered with circumspect as no specific development 
approval is provided to measure against Section 39(5) of the Land Use Planning 
Act, 2014 (Act 3 of 2014).   

 
Town Planner’s response 

 
The comment from DEA&DP is noted and Section 39(5) of LUPA, 2014 (Act 3 of 
2014) will be considered when evaluating the removal of the title deed restrictions 
under Section 10.9 of this report. 
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10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The proposed application is considered consistent in the following manner from 
a town planning perspective: 

 
Spatial Justice 
The proposed application will not further promote the spatial development 
imbalances.  The proposed application is in character with the existing area (De 
Kelders) where similar applications have been approved in the past and 
therefore the approval of the proposed application will not be spatial bias. 

 
Spatial sustainability 
The application is considered spatially sustainable as the existing property will 
be more optimally utilised without affecting natural vegetation.  The existing 
structures are compatible with the character of the area and do not impact 
negatively on the rights of any adjacent property owner. 

 
Efficiency 
The proposed application only affects the current property and its immediate 
neighbouring properties, and therefore has limited impact.  Further, the property 
has been in existence since 1939 and is already developed, and therefore the 
impact on the biophysical environment will be low. 

 
Spatial resilience 
The application will ensure that the existing land resources are utilised in line 
with the Overstrand Municipality’s forward planning documents. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as above. 
 

10.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The primary uses are in line with the land use parameters in terms of the 
Zoning Scheme.  The proposed application is further in line with the principles 
of the Overstrand Municipality Wide Spatial Development Framework, 2006 
(OMSDF) and the Overstrand Municipality Integrated Development Framework, 
2014 (IDF) which promote tourism accommodation and facilities. 
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10.4 (In)consistency with guidelines prepared by the Provincial Minister 
 

Not applicable. 
 

10.5 Impact on Municipal engineering services 
 

Services are to be rendered as stated in the Services Report.  No additional 
services will be required. 

 
10.6 Outcomes of investigations/applications i.t.o other legislation 

 
The proposed application does not trigger any listed activity in terms of the 
National Environmental Management Act (NEMA). 

 
10.7 Existing and proposed zoning comparisons and considerations 

 
The subject property is zoned Single Residential Zone 1 and therefore Single 
Residential Zone 1 parameters as prescribed in the Overstrand Municipal 
Zoning Scheme, 2013 are applicable. 

 
10.8 The desirability of the proposal 

 
The applicant seeks to acquire approval for the following proposals: 

 
 in terms of Section 16(2)(b) of the Overstrand By-Law for a building line 

relaxation from 2m to 0m to accommodate the existing braai and built deck 
on the lateral boundary; 

 in terms of Section 16(2)(f) of the Overstrand Municipality By-Law for the 
removal of restrictive title conditions applicable to the property which read 
as follows: 

 
 T7117/2015, D.1 - Pages 2 to 3  

 
“Geen vure sal aangesteek word binne die grense van die persele 
hierdeur verkoop, behalwe deur of met die skriftelike toestemming van 
die Transportgewer.” 

 
 T7117/2015, E. - Page 4  

 
“(a) That this erf be used for residential purposes only, 
 (c) That not more than one dwelling together with the necessary 

outbuildings and appurtenances be erected on the erf; and 
 (d) That no building shall be erected within 4,72m of any street line 

which forms a boundary of this erf or within 1,57m of the boundary 
of any adjoining erf, provided that this latter restriction shall not 
apply to the common boundary of erven held as one under 
consolidated title.” 

 
The first proposal is a building line relaxation from 2m to 0m to 
accommodate the existing braai and stoep.  It is also proposed to remove 
condition E.(d) in order to accommodate the existing structures. 
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Previous approval was provided to the property owner on Erf 113, De Kelders 
for the retention of a boundary wall higher than 2,1m in order to promote privacy 
between Erven 113 and 114.  The property owner of Erf 114 has further 
provided approval for the retention of the braai and deck.  Therefore, it is noted 
that the braai is the only structure visible to surrounding property owners.  
However, it is and cannot be more prominent to view lines than for instance a 
main dwelling constructed 8m from the base level.  Erf 113 is also lower than 
the adjacent properties south east of the property and therefore the braai 
structure on Erf 113 will be in the view lines, but it will not block any views. 

 
The deck is built at the same level as the living area of the dwelling.  However, 
the property has a steep slope and therefore the deck was also constructed at a 
maximum of 2m from the natural ground level in order to maintain the level of 
the living area and therefore boundary wall was required, as previously 
approved, in order to create privacy between the two neighbours.  
 
The retention of the stoep extension and braai will not have a further impact on 
the next door neighbour as the approved boundary wall already contributes to 
creating privacy form the next door neighbour.  Further the deck faces towards 
the ocean and away from other properties and therefore the retention of the 
deck will have no impact on the adjacent property owners.   

 
Given the minor impact of the existing structures, the proposed removal of 
condition E.(d) and the departure can be supported. 

 
10.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

It should first be stated that the applicant acquired a Conveyance’s Certificate 
which stipulated which conditions should be removed.  Therefore the applicant 
applied for the removal of the conditions as stipulated.  Further, the cost of 
removing the title deed conditions in De Kelders is costly due to all the owners 
in De Kelders being notified via registered mail.  The cost of the registered mail 
can be R30 000 plus, this provides property owners more incentive to remove 
all relevant restrictive conditions at once. 

 
Further, although no specific development proposal is provided for removal of 
conditions E.(a) and (c), it can be contemplated that any development which 
may occur after the removal of the aforementioned restrictions will have to be in 
line with the Zoning Scheme parameters and therefore be in line with the 
character of the area which is predominantly residential. 

 
The Title Deed conditions read as follows: 

 
 T7117/2015, D.1 - Pages 2 to 3 

 
“Geen vure sal aangesteek word binne die grense van die persele 
hierdeur verkoop, behalwe deur of met die skriftelike toestemming van 
die Transportgewer.” 

 
 T7117/2015, E. - Page 4 

 
“(a) That this erf be used for residential purposes only, 
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 (c) That not more than one dwelling together with the necessary 
outbuildings and appurtenances be erected on the erf; and 

 (d) That no building shall be erected within 4,72m of any street line 
which forms a boundary of this erf or within 1,57m of the boundary 
of any adjoining erf, provided that this latter restriction shall not 
apply to the common boundary of erven held as one under 
consolidated title.” 

 
The removal of D.1 will allow the property owner to retain the existing braai 
which is part of the departure application.  Further, the removal of this restriction 
does not allow the property owner to act contrary to the National Fire 
Regulations as depicted in SANS 10400.  Any additional braai structures will 
have to obtain building plan approval, where upon SANS 10400 will be 
considered. 

 
The removal of E.(a) will allow the property owner to utilize his property in line 
with primary rights as depicted in the Zoning Scheme Regulations.  It is noted 
that the property owner currently does not foresee acting on the primary rights, 
but may in future.  Mention is made in the objections to guest accommodation 
(bed and breakfast).  However, no proof is provided from the objector’s that the 
property owner is utilizing his property on such a basis.  Further, the primary 
right in terms of the Zoning Scheme allows for two guest bedrooms to be rented 
out on short term basis, on condition that the provisions of the Zoning Scheme 
are maintained.  Should the property owner wish to rent more than the two (2) 
bedrooms then a consent use application will have to be submitted. 

 
The removal of E.(c) will allow the property owner to construct a second 
dwelling in accordance with the Zoning Scheme.  Thus, the additional structure 
will have to comply with the same parameters as the existing dwelling (same 
8m height restriction and 2m side/rear building lines and 4m street building 
lines), except for the footprint of the second dwelling, which cannot be more 
than 120m².  Thus, the impact of the second dwelling will not be more 
compared to the existing dwelling. 

 
In view of the above being stated, the following directly relates to Section 39(5) 
of LUPA, 2014 (Act 3 of 2014): 

 
Will financial or other value of the rights in terms of the restrictive 
condition enjoyed by a person or entity, irrespective of whether these 
rights are personal or vest in the person as the owner of a dominant 
tenement?: 

 
The property owner will be able to act upon the rights provided to him through 
the Zoning Scheme, thus adding value to his property.  It is further clear that the 
restrictive conditions were registered to create a residential character in De 
Kelders.  Similar applications have been approved and therefore the removal of 
the conditions at hand is still in line with the character of the area. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
The Municipality gains no benefits in keeping or removing the restrictive 
conditions. 
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The personal benefits which will accrue to the person seeking the 
removal, suspension or amendment of the restrictive condition if it is 
removed, suspended or amended: 

 
As stated earlier the property owner will be enabled to develop his property in 
line with the Zoning Scheme Regulations. 

 
The social benefit of the restrictive condition remaining in place in its 
existing form and the social benefit of the removal, suspension or 
amendment of the restrictive condition: 

 
There is no social benefit should the condition remains in place. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights?: 

 
The rights enjoyed by the beneficiary will remain in place since the erf will 
remain residential and the right obtained will be subservient to the zonings, e.g. 
residential.  The residential rights of the adjacent property owners will not be 
affected. 

 
Given the abovementioned evaluation the opinion is held that if the restrictive 
conditions are removed as proposed, it will allow the property owner to retain 
the existing structures and in future develop his property in line with the Zoning 
Scheme parameters and to mitigate any further additional costs.  The opinion is 
further held that the proposal is sufficiently evaluated in terms of Section 39(5) 
of LUPA, 2014 (Act 3 of 2014). 

 
11. RECOMMENDATION 

 
1. that in terms of Section 16(2)(b) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2015 (By-Law), the application for a building line 
departure from 2m to 0m to accommodate the existing braai structure and stoep 
area on Erf 113 De Kelders, be approved in terms of the provisions of Section 61 
of the By-Law; 

  
2 that in terms of Section 16(2)(f) of the By-Law, the application for the removal of 

restrictive title conditions as contained in Title Deed T7117/2015 applicable to 
Erf 113, De Kelders, namely conditions D.1 and E.(a), (c) and (d), be approved in 
terms of the provisions of Section 61 of the By-Law; 

  
3. that the approvals provided in point 1 and 2 are subject to the following conditions;  
  
 (a) that the approvals are for the development as indicated on Project No 2016-

009 and Drawing No CD7, that was submitted with the application; 
   
 (b) that building plans be submitted to the Building Department for approval; 
   
 (c) that the approvals do not absolve the applicant from compliance with any 

other relevant legislation; 
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 (d) that all the conditions in the Services Report (attached as Annexure G), be 
complied with; 

   
 (e) that the approvals do not absolve the applicant from compliance with any 

other relevant legislation, and 
   
 (f) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with. 
   
4. that the applicant and the objectors be notified of their respective appeal rights in 

terms of Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 
2015 with regard to the above conditional approvals. 

 
12. REASONS FOR RECOMMENDATION POINT 1 AND 3 

 
 The encroachment of the lateral building line has a minimal impact on the 

adjoining neighbours. 
 Privacy issues are mitigated. 
 The objections received have been sufficiently addressed. 
 The application has followed due procedure. 
 None of the internal departments have any objection. 
 Local and provincial departments have provided supporting comments for the 

proposed application. 
 The relevant legislation was considered with the removal of the restrictive 

conditions in the Title Deed. 
 The proposal is compliant with the spatial policies contained in the SDF. 
 The proposal is constant with the spatial principles as set out in SPLUMA and 

LUPA. 
 

13. Annexures 
 

Annexure A: Locality Plan 
Annexure B: Site Development Plan 
Annexure C: Motivation Report 
Annexure D: Objections received 
Annexure E: Applicant’s comment on the objections 
Annexure F: Operational Department 
Annexure G: Engineering Services 
Annexure H: Department of Environmental Affairs and Development Planning 
Annexure I: Title Deed 
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