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4.4 
ERF 1287, 305 MAIN ROAD, EASTCLIFF, HERMANUS : PROPOSED CONSENT USE AND 
DEPARTURE : SM SMITH ON BEHALF OF THE JUS-TAY TRUST 
 
1287 HEC (3585) 
P Roux (028) 313 8900 Hermanus Administration 
17 October 2017 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 17 February 2017 from SM Smith on behalf of 
the owners of Erf 1287, Hermanus, the Jus-Tay Trust, for the following: 

 

 consent use in terms of Section 16(2)(o) of the Overstrand Municipality By-
Law on Municipal Land Use Planning, 2016 to establish a guest house (five 
(5) bedrooms) on the property;  

 departure in terms of Section 16(2)(b) of the Overstrand Municipality By-Law 
on Municipal Land Use Planning, 2016 to relax the street building line with 
Golf Road from 4m to 2m to accommodate the first storey’s balconies for 
Suites 3 – 5; and 

 departure in terms of Section 16(2)(b) of the Overstrand Municipality By-Law 
on Municipal Land Use Planning, 2016 to relax the lateral building line from 
2m to 0,9m. 

 
The Locality Plan of the property concerned is attached as Annexure A, the 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 1287 is situated in Hermanus (Eastcliff) and is zoned Single Residential Zone 1.  
The subject property has two (2) street boundaries - one boarders Main Road and 
the second Golf Street.  The property measures 896m² in extent.  A building plan 
was approved for a dwelling and subservient outbuildings in March 2017 and 
construction on the property has started. 

 
The applicant proposes to conduct a five (5) bedroom guesthouse from the property.  
Furthermore, the applicant seeks to encroach upon the 4m street boundary in order 
to construct a first floor balcony, and to encroach upon the lateral building line in 
order to accommodate the extension of the existing garage. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the proposed application can be summarised as follows: 

 
 The proposed guesthouse will be situated in the existing dwelling 

o five (5) bedrooms will be supplied together with the manager’s 
accommodation; 

o seven (7) parking bays will be provided; 
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o various other guest houses are located close by; 
o the upgraded structure will add value to the immediate area and 

aesthetically enhance both streetscapes. 
 

 The existing structure encroaches over the 4m street building line at Golf Street 
to the north 
o balconies are proposed for Suites 3 to 4 and a slab over the store room; 
o the encroachment will have no negative impact as there is a 9m pavement; 
o the main section of the dwelling will maintain the 4m building line; 
o the proposal will enhance the street scape. 

 
 The garage is to extend 1,1m over the eastern lateral building line; 

o the existing structure encroaches 0,3m over the lateral building line; 
o the only space to add a garage with room for garden storage and a work 

bench is over the 2m lateral building line. 
 

 The application is only for the upgrading of the existing structure, and the 
requirements of SPLUMA and LUPA are not applicable. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 15/05/2017 23/06/2017 

Ward councillor Yes 15/05/2017 23/06/2017 

Total letters of objection TWO (2) 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments 
Recomm
endation  

Operational 
Services 

15/05/2017 Annexure F. Positive 

Building 
Department 

22/05/2017 
Supported subject to submission 
of plans in compliance with SANS 
10400. 

Positive 

Heritage 23/05/2017 No comment. Positive 

Fire Department 27/06/2017 See Annexure G. Positive 

Services Report 03/07/2017 See Annexure H. Positive 
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7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 
 

Two (2) objections were received, from M and J Smith who are residents in Berg ‘n 
See retirement village and from C Fisher who is the chairman of the Board of 
Trustees at Berg ‘n See Retirement Village.  The letter received from C Fisher was 
received four (4) days after the closing date of the public participation notice and will 
therefore be regarded as a late submission. 

 
M and J Smith’s objection can be summarized as follows: 

 
o M and J Smith’s house faces directly towards the double storey elevation; 
o the main objection is against the add-on fabricated balconies; 
o the balconies can be setback with little problem; 
o a 2m high wall needs to be built on the erf boundary facing Gholf street with 

trees and bushes to hide the new structure, subject to an agreement with the 
Municipality; 

 
C Fisher’s objection can be summarized as follows: 

 
o relaxing the 4m building line will jeopardize the overall success of the 

proposed development on Erf 1287; 
o granting the request might create a president for similar applications by other 

property owners along Golf Street, which will negatively impact on the 
ambiance of the street; 

o do previous encroachments over statuary building lines justify the 
continuation of this practice. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
 the houses face Erf 1289 directly; Erf 1287 is in the peripheral view; 
 noise and dust is due to building projects, the site is kept clean; 
 the new building will have no impact on the views from Berg ‘n See as the 

previous building had a pitched roof, it is not clear which views are Smith 
referring to; 

 photos attached indicate negligible impact on the Smith’s privacy and the 
addition of the proposed balcony does not add to this perceived impact; 

 the views from Erf 1289 is towards the mountain and do not focus on the 
Smith’s house; 

 no proposal is made for a 2m high wall – the landscaping on the road verge will 
be reinstated and the Smith’s will be consulted on the planting of trees to the 
benefit of both parties; 

 the existing building encroaches over the 4m street building line by 2m for 
approximately 30% and by 0,6m for the remainder.  The proposed balconies will 
therefore extend by 1,4m along 70% of the northern facades of the length; 

 the design is more aesthetically pleasing that will enhance the immediate street 
scape and add to the economy of Hermanus. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
It is noted that the objection received only refer to the proposed first storey 
balconies and not to any of the other aspects of the application such as the 
proposed guesthouse and the 2m building line encroachment. 
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The objection and the response thereto are noted.  The following will be further 
considered: 

 
 the only section of the existing building which encroaches upon the 4m building 

line is single storey portions which were approved in 1984; 
 the existing encroachments does not mean that the application for proposed 

encroachments will be favourably considered, and 
 the impact on the existing street scape will have to determine. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The impact of the proposed application is limited to the adjacent residential 
properties which are established since 1925 and onwards.  It can be motivated 
that the planning principles are adhered to as follows: 

 
Spatial Justice 
The Zoning Scheme makes provision for the proposed use which will promote 
economic growth and job securing. 

 
Spatial sustainability 
The application is located within the urban edge and thus will not lead to urban 
sprawl.  No natural habitat is impacted upon and will not have any negative 
influence on the environment. 

 
Efficiency 
The application will optimize the use of property in terms of municipal services 
and infrastructure. 

 
Spatial resilience 
The application will ensure that the existing resource, land is used to its 
maximum in an affordable manner and in line with the Overstrand Municipality’s 
forward planning documents. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as above 
 

10.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The proposed application is in line with the strategic documents. 
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10.4 (In)consistency with guidelines prepared by the Provincial Minister 
 

Not applicable. 
 

10.5 Impact on Municipal engineering services 
 

The existing services are available. 
 

No additional accesses are proposed. 
 

10.6 Outcomes of investigations/applications i.t.o other legislation 
 

Not applicable. 
 

10.7 Existing and proposed zoning comparisons and considerations 
 

The subject property is zoned Residential Zone 1 and therefore Residential 
Zone 1 parameters as described in the relevant Zoning Scheme are applicable.  
Therefore, 4m street building lines and 2m lateral building lines are applicable. 

 
The operation of more than two guestrooms from a residential property requires 
consent from the Municipality. 

 
In terms of Section 16.1.1(b) of the Overstrand Zoning Scheme, 2013 provision 
is made for the erection of an outbuilding, which encroaches onto the side and 
rear building line, on condition that no building shall exceed one (1) storey and 
it is not longer than 9m or a third of the boundary.  The aforementioned clause 
cannot be acted upon due to other structures being constructed over the lateral 
building line.  Thus, the reason for the application. 

 
10.8 The desirability of the proposal 

 
Erf 1287, Hermanus is developed with an existing main dwelling.  It should be 
noted that the subject property is situated between two (2) roads, Main Road 
boarders the property at the southern end and Golf Street boarders the 
property at the northern end.  Building plans for the property was recently 
approved indicating that all first storey structures comply with the building line 
parameters.  The application as applied for will be considered and discussed in 
point form. 

 
Guesthouse 

 
The applicant seeks to acquire consent in order to operate five (5) guest rooms 
on the property.  The application was circulated to the surrounding property 
owners and internal departments and no objection was received against the 
proposed guesthouse.  Sufficient parking is provided on the property and the 
main access to the property will be from Main Road.  Various other 
guesthouses have also been approved in the area as the locations of the 
properties are ideal for tourists visiting Hermanus and its various recreational 
and commercial facilities.  Therefore, the opinion is held that the alteration in 
use does not in any way change the character of the dwelling nor will it have a 
negative effect on the character of the area. 
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No services will be affected and sufficient parking is provided on site. 
 

Departure from the 4m street building line 
 

Two (2) objections have been received regarding the proposed additions.  The 
main points in the objections are that the character of the area will be 
negatively affected and that the privacy of the owners in Berg ‘n See will be 
negatively affected.  A site inspection was done and it was found that there are 
sufficient plants and shrubs to keep the privacy of the Berg ‘n See residents 
unaltered from ground storey elements, however should the first storey be 
extended to include a balcony then it will encourage guests from the 
guestrooms to use the outdoor area on the first floor.  This will enable an 
additional six (6) people to view unto Berg ‘n See and the next door neighbours’ 
properties. 

 
During the inspection it was noted that there are twelve (12) erven in Golf 
Street, out of the twelve (12) erven only three (3) of the properties have 
historically approved plans for structures close to the street boundary of Golf 
Street.  Building plans which show structures close to the street boundary of 
Golf Street were all approved prior to the adoption of the Overstrand Zoning 
Scheme.  Consideration must therefore be taken that the Overstrand Zoning 
Scheme states that a 4m building line is applicable.  The 4m building line is 
provided in order to protect the character of the streetscape and to limit 
additional bulk on the street front.  Should one (1) or two (2) additional property 
owners also be allowed to build additional bulk on first storey levels over the 4m 
street building line then the accumulative affect will negatively affect the feel 
and character of Golf Street. 

 
The subject property’s ground storey elements, which encroach the 4m street 
building line, were approved during 1984.  However, as stated by the applicant, 
the new proposed encroachments will encroach 70% (77% to be exact) of the 
total width of the 4m street building line.  The opinion is held that the proposed 
encroachment is not minor and creates additional bulk unto 2m from the erf 
street boundary line. 

 
Considering the abovementioned the proposed application to extent the first 
storey balconies over the street building line is not considered desirable. 

 
Departure from the 2m lateral building line 

 
The proposed 2m lateral building line departure is a minor alteration to the 
existing structure and it only affects one (1) neighbour, who has given consent 
for the structure.  Furthermore, the proposed garage complies with the 
provisions of Section 16.1.1(b) of the Overstrand Zoning Scheme, 2013.  The 
opinion is held that the garage will have no negative impact on the adjacent 
property owner. 

 
There are no title deed restrictions which prohibit the proposed application. 

 
The application was circulated to the relevant departments who indicated that 
there are no objections in terms of service delivery for the proposed erven. 
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Considering the above the proposed application is supported. 
 

10.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 
RESTRICTIONS 

 
The financial or other value of the rights 

 
N/A 

 
The personal benefits which will accrue to the holder of rights and/or to 
the person seeking the removal 

 
N/A 

 
The social benefit of the restrictive condition remaining in place, and/or 
being removed/amended 

 
N/A 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
N/A 

 
11. RECOMMENDATION 

 
1. that the objections be noted; 
  
2. that in terms of Section 16(2)(b) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2016 the application for a departure on Erf 1287, 
Hermanus to relax the street building line with Golf Street from 4m to 2m to 
accommodate the first storey’s balconies for Suites 3 – 5, not be approved in 
terms of the provisions of Section 61 of the By-Law, due to the following 
reasons: 

  
 (a) objections were received against the proposal. 
   
 (b) the alteration will not have a minor impact on the character of the street 

scape; 
   
 (c) by approving the proposed application a precedent will be created which 

will negatively affect the privacy and amenity of the surrounding 
properties, and 

   
 (d) 77% of the width of the 4m street building line will be encroached by 2m 

creating additional bulk which is not in line with the residential character of 
Golf Street. 

  
3. that, in terms of Section 16(2)(o) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2016 the application for consent use on Erf 1287, 
Hermanus in order to operate a five (5) bedroom guest house on the property, 
be approved in terms of the provisions of Section 61 of the By-Law; 
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4. that in terms of Section 16(2)(b) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2016, the application for a departure to relax the 
lateral building line from 2m to 0,9m, be approved in terms of the provisions of 
Section 61 of the By-Law; 

  
5. that the recommendation in 3. and 4. above be subject to the following 

conditions: 
  
 (a) that this approval only has reference to the Site Plan as submitted with 

the application (attached as Annexure C); 
   
 (b) that all the conditions in the comment from Fire Services and the  

Services Report (attached as Annexures G and H), be complied with; 
   
 (c) that building plans be submitted to the Building Department for approval 

and that all comments from the Fire and Building Departments be 
adhered to at that stage; 

   
 (d) that the facility be utilized as a guest house only; 
   
 (e) that a maximum of five (5) bedrooms to be let in the main dwelling, be 

permitted;  
   
 (f) that the owner/manager resides on the premises; 
   
 (g) that the guest house is utilized as such - no self-catering will be 

permitted; 
   
 (h) that no facilities (bar/restaurant or any other) be provided for non-

residents of the accommodation establishment and that these facilities 
only be used by bona-fide guests of the establishment;  

   
 (i) that the selling or serving of liquor on the premises will be subject to the 

applicant obtaining the necessary liquor licence; 
   
 (j) that a minimum of one (1) permanently demarcated parking bay per 

guest room (as indicated on the Site Plan submitted) and two (2) for the 
owner/manager be provided within the erf boundaries; 

   
 (k) that the applicable rates and service tariffs, as determined by the annual 

budget, be made applicable, which tariffs are automatically adjusted in 
terms of the annual budget; 

   
 (l) that the accommodation facility complies with Health and Safety 

Legislation and that this approval will be subject to regular inspections by 
the Fire Control Co-ordinator and the Health Inspector; 

   
 (m) that a single non-illuminated sign that complies with the Municipal By-

Law on signage, may be displayed on the premises; 
   
 (n) that guests of the guest house and delivery trucks can only obtain 

vehicular access onto the property from Main Road;  
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 (o) that a R918 Certificate of Acceptability must be applied for at the 

Overberg District Municipality;  
   
 (p) that all signage and advertisement are indicative that the main access to 

the guest house is obtained from Main Road;  
   
 (q) that no on street parking is permitted; 
   
 (r) that deliveries to the guest house can only be made with a 3500kg truck; 
   
 (s) that this approval does not absolve the applicant from compliance with 

any other relevant legislation, and 
   
 (t) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with. 
   
6. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2016 
with regard to the above conditions of approval/non approval. 

 
11. REASONS FOR RECOMMENDATION 

 
Approval point 2 & 3: 

 
 The application has followed due procedure. 
 None of the internal departments have any objection. 
 The proposed alteration is minimal. 
 Similar land uses are conducted from the surrounding properties. 
 No objection received. 
 The objections from the adjacent property owners are noted and will have to 

address in the submission of revised building plans. 
 

Non-approval of point 1: 
 

 Objections were received against the proposal. 
 The alteration will not have a minor impact on the character of the street scape. 
 By approving the proposed application a precedent will be created which will 

negatively affect the privacy and amenity of the surrounding properties. 
 77% of the width of the 4m street building line will be encroached by 2m 

creating additional bulk which is not in line with the residential character of Golf 
Street. 

 
12. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Plan 
Annexure D: Objections received 
Annexure E: Applicant’s response to objections received 
Annexure F: Operational Services 
Annexure G: Fire Services 
Annexure H: Engineering Services 
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