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4.2 
ERF 1828, 21 BOUNDARY ROAD, PRINGLE BAY: APPLICATION FOR REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITIONS AND SUBDIVISION: DIESEL & MUNNS INC. ON 
BEHALF OF BC & C ANDERSON 
 
1828 KPRB (3717/2021) 
H van der Stoep (028) 313 8900 Hermanus Administration 
6 September 2022 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 21 June 2021 from Diesel & Munns Inc. on 
behalf of BC & C Anderson applicable to Erf 1828, Pringle Bay for the following: 

 
❖ Removal of Restrictive Title Deed Conditions in terms of Section 16(2)(f) of 

the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 for the removal of restrictive title deed conditions with reference 
to Clauses 1.V.(4)(a), 1.V.(4)(b), 1.V.(4)(c), 1.V.(4)(d), 1.V.(4)(e), and 1.V.(4)(f). 
of Title Deed T14369/2020. 

 
The restrictive title conditions read as follows: 

 
“V. SUBJECT to the conditions contained in Deed of Transfer T11452/1957, 

imposed by the Administrator when approving of the subdivision of a portion 
of the township in terms of the terms of Ordinance 33 of 1934: 

 
4. This erf shall be subject to the following further conditions, provided 

especially that where in the opinion of the Administrator after 
consultation with the Townships Board and the local authority, it is 
expedient that the restriction in any such condition should at any time be 
suspended or relaxed, he may authorise the necessary suspension or 
relaxation, subject to compliance with such conditions as he may 
impose: 

 
(a) It shall not be subdivided 
(b) It shall be used for residential purposes only 
(c) Only one dwelling together with such outbuildings are ordinarily 

required to be used therewith shall be erected thereon. 
(d) Not more than half the area thereof shall be built upon. 
(e) No building or structure or any portion thereof, except boundary walls 

and fences, shall be erected nearer than 4,72 metres of the street 
line which forms a boundary of this erf, nor within 3,15 metres of the 
rear or 1,57 metres of the lateral boundary common to any adjoining 
erf, provided that, with the consent of the Local Authority, an 
outbuilding exceeding 3,05 metres in height measured from the floor. 

(f) Pending the establishment of a local authority for this township, the 
sewage of this erf shall not be disposed of otherwise than by means 
of properly constructed septic tank, otherwise to a properly 
constructed vacuum tank serving one or more erven. If any such tank 
is situated on this erf the owner shall without compensation remove 
the septic or vacuum tank after three month’s written notice served 
upon him by such local authority. 
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❖ Subdivision in terms of Section 16(2)(d) of the Overstrand Municipality 
Amendment By-Law on Municipal Land Use Planning, 2020 to subdivide Erf 
1828, Pringle Bay into 2 portions, namely Portion A (±2369m²) and a Remainder 
(±2336m²). 

 
The Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Subdivisional Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 1828 is located in the residential area of Pringle Bay.  The property measure 
approximately 4705m² in extent and is the result of the consolidation of two (2) erven 
(Erven 538 and 539).  The property consists of a main dwelling sited on the south-
western side of the property with the existing garage on the eastern side of it.  

 
The owner intends to subdivide Erf 1828 Pringle Bay to create two (2) erven of 
similar sizes to the original erven namely: Portion 1 (±2369m²) and Remainder 
Erf 1828 (±2336m²).  The Title Deed applicable to Erf 1828 Pringle Bay contains 
restrictions that need to be addressed in order for the proposed application to be 
approved. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 
ZONING 
➢ Erf 1828 is zoned Residential Zone 1 and is utilized as such.  
➢ The surrounding properties are zoned Residential Zone 1. 

 
LAND USE 
➢ Erf 1828 will be used for residential purposes. 
➢ The proposed utilisation will remain for single residential purposes.  
➢ No alteration to the existing zoning is being proposed as a result of this 

application.  
 

PROPOSED SUBDIVISION 
➢ Erf 1828 Pringle Bay (previously consolidated erven 538 & 539) is to be 

subdivided into two (2) equally sized erven Namely: Portion 1 & the Remainder 
Erf 1828.  

➢ Portion 1 will be ±2369m² in size will remain undeveloped for the purposes of this 
application. 

➢ The Remainder Erf 1828 will be ±2336m² in size and consists of the existing 
dwelling house.  
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PROPOSED REMOVAL OF TITLE DEED RESTRICTIONS 
➢ Erf 1828 Pringle Bay is subject to title deed conditions.  These conditions namely: 

Conditions 1.V.(4)(a), 1.V.(4)(b), 1.V.(4)(c), 1.V.(4)(d), 1.V.(4)(e), and 1.V.(4)(f) of 
the Title Deed T14369/2020 were imposed by the Administrator during the 
approval of the extension of the subdivision of a portion of the township.  

➢ These development parameters are now governed by the various forward 
planning policy documents and zoning schemes.  This application for the deletion 
of restrictive title deed conditions 1.V.(4)(a), 1.V.(4)(b), 1.V.(4)(c), 1.V.(4)(d), 
1.V.(4)(e), and 1.V.(4)(f) of the Title Deed T14369/2020 is submitted as part of 
this application.  

 
ACCESS 
➢ It is proposed that a 16m wide service servitude and right-of-way servitude will be 

registered over Portion 1 in favour of Remainder Erf 1828 in order to allow 
access to the property.  

➢ The existing gate will be retained within the servitude and will require a slight 
adjustment thereof.  

 
SERVICES 
➢ No problems are foreseen regarding the provision of services to the proposed 

development, as the property/proposed properties are already serviced for single 
dwelling residential use.  The creation of only one (1) additional single residential 
property will not place much strain on the existing surrounding service network. 

➢ It is envisaged that the Remainder property will utilise the proposed 16m service 
servitude to gain access as well as to connect to the services that run along 
Boundary Road.  

➢ All the services that traverse the proposed portion will be relocated to be within 
this servitude.  

 
OVERSTRAND MUNICIPAL SPATIAL DEVELOPMENT FRAMEWORK (2020) 
➢ The proposal is merely for the subdivision of the property and will therefore retain 

the existing Single Residential 1 zoning.  No alteration of the existing rights is 
being applied for and can therefore be seen to be in line with the Overstrand 
Municipal Spatial Development Framework (2020).  

➢ The proposed portions will be similar in size to the original properties that were 
previously consolidated (with a slightly different orientation).  

➢ The proposal will therefore not impact on the role of Pringle Bay as a retirement 
village.  

 
OVERSTRAND GROWTH MANAGEMENT STRATEGY (2010) 
➢ The GMS states that there are very limited densification opportunities in Pringle 

Bay.  Although no densification proposal is made within the planning unit within 
which the property is located, the subdivision of the consolidated property will 
essentially be returning the proposed portions to their originally planned 
densities.  

➢ The subdivisions can therefore be viewed to be in line with the above-mentioned 
policy.  
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PLANNING PRINCIPLES 
 

Spatial Justice 
• The subdivision of the property will allow for the creation of a wider variety of 

residential options in the area, which will not contribute further to any spatial 
injustice.  By increasing the number of residential opportunities in the area, the 
proposal will, to a degree, aid in redressing past spatial injustices through the 
generation of increased rates and taxes, which can be utilised by the Local 
Authority in the provision of services to previously disadvantaged areas. 

 
Spatial Sustainability 
• The proposal is for the subdivision of a large property into two (2) single 

residential erven.  As this property is also a previous consolidation of two (2) 
erven, the proposal will propose a more sustainable utilisation of the land without 
impacting the existing (intended) residential character of the neighbourhood.  
This proposal will allow for the creation of additional residential opportunities that 
would fulfil a demand within the existing urban footprint.  This would ensure that 
the need for such opportunities is met within the existing urban footprint, thus 
negating the need for such developments to be located in the surrounding 
sensitive countryside and up visually and environmentally sensitive mountain 
slopes.  Such a development would easily be able to achieve this without 
impacting on the existing village character of Pringle Bay. 

 
Efficiency  
• The proposed subdivision of the property would allow for a more appropriate 

intensification of the land use on the property by returning the erf to its original 
components.  This would increase the efficiency of the property in that the 
proposed urban typology (located within an established residential area) would 
be far more efficient to service.  Placing such a development within an existing 
urban residential area will also serve to minimise negative financial, social, 
economic and environmental impacts through the efficient geographical location 
of such facilities to prevent urban sprawl and excessive travel distances. 

 
Spatial Resilience 
• The provision of additional housing opportunities within the established urban 

residential area of Pringle Bay will serve to facilitate the promotion of the 
development of sustainable livelihoods for the poor.  The proposal would 
generate additional rates and taxes which can be utilised by the Local Authority 
to uplift the living conditions of the poorer communities through service delivery.  
The provision of additional housing opportunities would also increase 
employment opportunities for domestic staff.  By obtaining employment, the poor 
are able to uplift their current socio-economic situation and will also be more 
resilient to the impacts of economic and environmental shocks. 

 
Good Administration 
• Although the owner of the property is not responsible for the administration of the 

planning practices of the Local Authority, the proposal will help the Local 
Authority facilitate this through the approval of an application that would help with 
good governance through the facilitation of a development that would also serve 
the broader community as discussed above. 
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MOTIVATION FOR THE REMOVAL OF THE RESTRICTIVE CONDITIONS 
 

The financial or other value of the rights  
• The proposal is for the subdivision of the property with the removal of a restrictive 

title condition that prohibits this proposal (although it does make provision for a 
relaxation of the condition should it be deemed to be acceptable).  As the 
proposal is for the subdivision of a consolidated property into its original portions 
(albeit with a slightly different orientation), it cannot be seen to have any negative 
impacts on any surrounding property or their existing rights.  The original 
intention of this condition would have been to protect the low-density residential 
character of the area.  They were introduced as a planning management 
mechanism at a time when no other such systems existed.  The subsequent 
introduction of various spatial policies and municipal zoning schemes has 
negated the need to duplicate such management systems in the title deeds of the 
properties. 

• No person or entity can argue that they will suffer any financial loss (value) as a 
result of the removal of these restrictions as they are not in favour of any property 
and/or individual.  They are development restrictions that will still be governed by 
the parameters as set out within the various forward planning policies applicable 
to the area and the Overstrand Municipality Zoning Scheme, which is similarly 
applicable to all of the properties within the Overstrand municipal area.  Thus, it 
can be argued that these restrictions hold no financial value to any surrounding 
property.  They also do not pose a financial or other right implication on the 
person or entity which imposed the condition. 

 
The personal benefit which accrue to the holder of rights 
• As these restrictions are not for the benefit for any specific property or person, 

and the development parameters will still be governed by the applicable spatial 
planning policies and zoning schemes, the deletion of these conditions will not 
negatively impact on the personal benefits of any surrounding property owner.  
Thus, the deletion of these conditions will not be removing any benefits to the 
holder of these rights in terms of the restrictive conditions. 

 
The personal benefit which will accrue to the person seeking the removal of the 
restrictive condition if it is removed 
• The proposed removal of the restrictive title conditions will allow the owner of the 

property to develop the property further and apply the parameters as set out 
within the applicable spatial planning policies and zoning scheme.  This will allow 
for the owner to maximise the value of the property and hence obtain some 
personal financial benefit.  Any further development of the property will be subject 
to the submission of a Land Use application to the Local Authority.  Furthermore, 
this personal financial gain will not lead to any loss in value (loss of benefits) of 
any of the surrounding properties. 

 
The social benefit of the removal, suspension or amendment of the restrictive 
conditions remaining in place 
• These restrictive conditions were typically placed within title deeds of properties 

in order to place development controls within newly established townships in the 
past.  These conditions were aimed at protecting a certain character and guiding 
the further development of the properties in a certain direction.  The need for 
such conditions to be placed within title deed has been replaced by the drafting of 
forward planning policies and zoning schemes.  Thus, these development 
restrictions no longer need to be duplicated within the title deeds of individual 
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erven.  Sufficient land use controls now exist so as to ensure that the property 
will not be developed to an inappropriate scale and density in the local context.  
Furthermore, the proposal (that requires the removal of these restrictive title 
conditions) is not seen to be out of character to that what exists within the 
surrounding urban framework.  Thus, it can be argued that there would be no 
social benefit if the restrictive conditions were to remain in place. 

 
The social benefit of the removal, suspension or amendment of the restrictive 
condition 
• As discussed above, there are many benefits associated with the proposed land 

use intensification of the property, ranging from a more efficient urban structure 
to increased rates and taxes revenue for the Local Authority which can be utilised 
to meet a variety of social needs.  These are also being achieved in this instance 
by merely returning a consolidated property to its original components.  All of 
these benefits of residential densification will essentially lead to a social benefit to 
the municipal area as a whole through the more efficient utilisation of the 
surrounding bulk municipal services infrastructure and the provision of additional 
housing opportunities within the urban area. 

• These conditions are also seen to be outdated in terms of both the character of 
the area and the various forward planning policies that have now been 
promulgated, which are now seen to be more appropriate land use management 
mechanisms.  The introductions of such conditions into title deeds are no longer 
seen to be necessary in managing land use developments.  Although the owners 
of the property will initially obtain the initial financial benefit of the proposed 
subdivision of the property, the social benefits associated with the densification of 
the property will be in the interests of the wider community. 

 
Whether the removal, suspension or amendment to the restrictive condition will 
completely remove all rights enjoyed by the beneficiary or only some of the 
rights 
• The proposed removal of the restrictive title conditions will not remove any 

development rights as enjoyed by any other property, as the relevant forward 
planning policies will govern any further development of the property and 
surrounding urban area.  Thus, the property would be subject to the same 
development parameters to all of the adjoining properties (beneficiary of these 
restrictions) and will hence have no real impact on their rights at all. 

 
REASONS FOR THE REMOVAL OF THE RESTRICTIVE TITLE DEED CONDITIONS 

 
Condition 1.V.(4)(a) 
• This condition states that the property may not be subdivided, and thus will have 

to be removed in order to be able to subdivide the property as proposed.  The 
reasons (motivation) for this subdivision, and hence the removal of the restrictive 
condition, has been discussed further elsewhere in this motivation report. 

 
Condition 1.V.(4)(b) 
• This condition states that the property may only be used for residential purposes.  

As discussed above, these conditions were typically placed within title deeds of 
properties in order to place development controls within newly established 
townships in the past.  The introduction of the Overstrand Zoning Scheme 
Regulations has introduced development controls to SR1 erven that include 
some business uses (i.e., home occupation, guest house and day care centre) as 
primary uses.  Thus, this restriction will have to be removed to allow the property 
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to have access to the primary uses of SR1 erven as applied to the entire 
Overstrand Municipal area.  The removal of the restriction will also allow for the 
properties to make application for the applicable Consent Uses that are permitted 
with the approval from Council on the properties as well. 

 
Condition 1.V.(4)(c) 
• This condition states that only one dwelling may be erected on the property.  

Once again, these conditions were typically placed within title deeds of properties 
in order to place development controls within newly established townships in the 
past.  The introduction of the Overstrand Zoning Scheme Regulations has 
introduced development controls to SR1 erven that includes a second dwelling 
unit as a primary use.  Thus, this restriction will have to be removed to allow the 
properties to have access to the primary uses of SR1 erven as applied to the 
entire Overstrand Municipal area, including the construction of a second dwelling 
thereon (should the owners choose to do so). 

 
Condition 1.V.(4)(d) 
• This condition states that only half the area of the property may be built upon.  

The introduction of the Overstrand Zoning Scheme Regulations has introduced 
development controls to SR1 that state that the maximum coverage on erven 
larger than 400m² is 50%.  As stated above, this development control now exists 
within the Overstrand Zoning Scheme Regulations and there is no need to 
duplicate this in the title deed of the property.  Any deviation of this will be subject 
to the submission of the necessary Land Use applications. 

 
Condition 1.V.(4)(e) 
• This condition prescribes building lines that have to be adhered to. Once again, 

the Overstrand Zoning Scheme Regulations has introduced development 
controls to SR1 that prescribe minimum street and side and rear building lines for 
SR1 erven.  Also, the zoning scheme does make allowance for certain structures 
to be constructed within the building lines of SR1 erven.  The removal of this 
restriction will allow the properties to have access to these development 
parameters without having to make application for the removal and/or relaxation 
of these restrictions. 

 
Condition 1.V.(4)(f) 
• This condition relates to the discharge of sewerage from the property.  This 

condition was inserted to ensure that the development of dwellings would 
discharge sewerage in a certain manner.  The development of the proposed 
portion will be governed through the approval of a building plan and the 
necessary sewerage reticulation will have to be dealt with during this process.  
The municipal engineering department will ensure that any approvals (of 
dwellings) will meet the most recent municipal standards with regard to sewerage 
reticulation/discharge from the property.  This condition was also imposed as a 
control mechanism pending the establishment of a Local Authority for Pringle 
Bay.  Such a Local Authority now exists and will be responsible for the 
management of sewerage reticulation in the area.  Once again, there is no need 
to duplicate the management responsibilities of the Local Authority within the title 
deeds of individual erven. 
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5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published Closing date for 
comments 

Notices Yes 16 September 2021 22 October 2021 

Ward councillor Yes 16 September 2021 22 October 2021 

Total comments TWO (2) 

Total letters of support NONE 

Was public participation undertaken in accordance with section 46- 50 of 
the By-law on Municipal Land Use Planning? Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in chapter 2 of 
SPLUMA and Chapter VI of LUPA?  Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Department 16/09/2021 

No objection, any proposed structure of 
building including boundary walls, will 
require a building plan application to 
comply with all applicable law.  

Fire Department 22/09/2021 No objection. 

Engineering Services  17/09/2021 See Annexure G. 

Environmental 
Management Services  22/10/2021 See Annexure H. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
During the public participation process two (2) letters were received.  
Comments/objections were received from the Pringle Bay Ratepayers’ Association 
and J Spencer (Erf 540).  (See Annexure E.) 

 
The applicant was also provided with an opportunity to respond to the objections.  
(See Annexure F.) 

 
The objections, applicant’s response and Municipal Town Planner’s response can 
be summarized as follows: 
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OBJECTION 1 
 

No confirmation that proper notice was given to each of the erf owners in the small 
township extension of which Erf 1828 forms part of.  We consequently submit that 
any decision by the Municipal Planning Tribunal will be unlawful.  The applicant is 
under mistaken impression that the title deed restrictions do not confer praedial 
rights on the other erf owners in the township extension.  It even goes as far as to 
state that the protection of Section 25 of the Constitution is not applicable. 

 
Applicant’s response 

 
The Pringle Bay Ratepayers’ Association (PBRA) show a clear lack of understanding 
of the application process.  The applicant does not choose themselves how or to 
whom the application is advertised to.  This is determined by the Local Authority.  
The application also in no way states that Section 25 of the Constitution of South 
Africa is not applicable as insinuated in the objection, but it does however state that 
the proposed removal of restrictions will not deprive any person of property as 
contemplated in said Section 25. 

 
Town Planner’s response 

 
The Municipality does determine the distribution of an application.  The property is 
located in Pringle Extension 3 and was submitted in 2021.  The interpretation of the 
Title Deed was that should the deed not make specific reference to all owners that 
only the surrounding owners be notified as in this case.  Subsequently in 2022, the 
Municipality obtain a legal opinion that stipulates that should the condition be part of 
the Township Establishment conditions that the all-owner rule would prevail even if it 
were not specifically stipulated. 

 
Thus, in effect the application should have been distributed to all the owners, but in 
this case, there is no prejudice, since the conditions to be removed is not supported, 
except Condition 1.v.(4)(a) and Condition 1.v.(4)(f), which do not require a 
removal of condition. 

 
It will therefore serve no purpose for to delay the application. 

 
OBJECTION 2 

 
In order not to have to repeat in this objection to the Municipal Planning Tribunal the 
legal history of title deed restrictions, we attached as an annexure hereto an appeal 
to the OM Appeal Authority we are aware of, on this point. 

 
Applicant’s response 

 
In the appeal attached to the PBRA objection/comment it clearly states that, even 
though such applications should not be taken lightly, some of the restrictions in the 
title deed of the property concerned have become outdated and were hence 
removed from the title deed.  Such is the case with the restrictions contained within 
the title deed of Erf 1828 Pringle Bay (the property). 

 
 
 
 
 

146



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 4 MAY 2023 
 
 

Town Planner’s response 
 

It is duly noted, the application was submitted before the Legal Opinion was obtained 
and the interpretation was as indicated in the above response. 

 
OBJECTION 3 

 
There is in our opinion that there is no need for the complete removal of this 
restriction or the removal of any of the other title deed restrictions that are sought.  
The blanket removal of title deed conditions is not allowed.  Provided that there is no 
objection, especially from a neighbour, we submit that removal of the subdivision 
restriction and re-instating it again to restore the two erven to their previous state is a 
pro-forma exercise that does not require the permanent removal of the title deed 
conditions.  Why ask for the complete removal of the title deed conditions if the 
status quo is to be retained? 

 
Applicant’s response 

 
These restrictions were placed within the title deeds of the erven within this portion of 
the township by the Administrator when approving the development in 1947.  These 
were imposed as development controls at a time when no other such controls 
existed.  

 
The Local Authority is now seen to be the custodians of these restrictive conditions. 
Section 39 of the Western Cape Land Use Planning Act (LUPA), 2014 now 
delegates the decision-making process with regard to the removal/amendment of 
Title Deed conditions to municipalities.  It is stated in Section 39.(4) that “any 
reference to the approval by the Administrator or Townships Board in a restrictive 
condition, excluding a restriction in terms of which the Provincial Government 
acquires private law rights, is regarded as a reference to the approval of the relevant 
municipality”.  As these restrictions were imposed by the Administrator, LUPA now 
delegates the decision-making authority in relation to such restrictive title conditions 
to the relevant municipality.  These restrictions are now in conflict with the 
municipality’s applicable development controls and forward planning policies and can 
thus be seen to be outdated.  

 
The restriction relating to the prohibition of the subdivision of the property has to be 
removed from the title deed as the proposed subdivision is not taking place along the 
original cadastral boundary that separated the two (2) properties that were 
consolidated.  The Local Authority is now the controlling Authority for these 
restrictions, and they are in direct conflict to their more recent Zoning Scheme and 
forward planning policies.  The Zoning Scheme allows for certain business uses 
(home occupation) to be conducted from Single Residential (SR1) erven as a 
primary right.  This is in conflict with the title deed restriction relating to the use of the 
property.  With more people working remotely due to the COVID-19 pandemic the 
need to set up home offices to be able to work and/or conduct a business from home 
is becoming ever more prevalent / necessary.  While the Local Authority 
acknowledges this need in their zoning scheme as gazetted in 2013, the title deed 
restriction as imposed in 1947 does not.  The zoning scheme also allows for a 
second dwelling to be constructed on SR1 erven as a primary right.  These are clear 
examples where such title deed restrictions that were imposed decades ago, that are 
in conflict to the municipality’s development controls, have become severely 
outdated and have been replaced by other more relevant controls (i.e., zoning 
schemes).  
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Condition 1.V.(4)(f) has now become redundant as it was only applicable pending the 
establishment of a local authority.  The owner of the property is making application 
for the removal of these restrictions in order for the property to have access to the 
primary rights according to its SR1 zoning. 

 
Town Planner’s response 

 
The Ratepayers indicate that all owners need to be notified, but also indicated if the 
adjacent owners do not object – the subdivision can be viewed positively.  The 
adjacent owner did object to the subdivision. 

 
The Ratepayers indicated that an application for a subdivision is not necessary and 
can be restored by the original erven as per the General Plan of Extension 3.  The 
reason being, that this practice was in place until 2013 with the inception of the Land 
Use Scheme.  It is now a requirement to submit an application due to the fact that 
subdivision/consolidation took place without addressing the zoning and has led to 
split zonings not necessarily within the character of the area. 

 
OBJECTION 4 

 
The subdivision will not revert back to its original shape due to the orientation of the 
proposed subdivision.  

 
Applicant’s response 

 
It should also be noted that the removal of these title deed restrictions will in no way 
infer other development rights on the land other than what is currently being applied 
for, and what is accommodated as primary rights under its SR1 zoning.  This 
application will in no way absolve the owner of the property from compliance with any 
other relevant legislation, and any development rights not permitted within these 
legislations will be subject to the necessary land use application procedures.  Any 
such applications will be evaluated by the relevant authorities in relation to their 
approved policies and/or legislations. 

 
Town Planner’s response 

 
The objector is correct, but it was addressed in the application.  The subdivision 
orientation is not similar, but the area in extent remains in place.  Thus, the density 
as per the original layout of the township remains in place. 

 
OBJECTION 5 

 
The houses on the southern side along boundary road (from Freida Road to Central 
Road) have all been built to the rear of the properties. This is partially due to the 
northern portion of those properties being waterlogged. The proposed subdivision 
means that the new house will be built at the front of the property which will change 
the original intention.  
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Applicant’s response 
 

The proposal is for the subdivision of a consolidated property into two portions.  This 
will be essentially returning the land to its two original components with the only 
difference being the orientation of the proposed properties.  The subdivision is being 
proposed in this manner as the dwelling on the property has been constructed in 
such a position so as to make the subdivision long the original component line 
impossible.  The only way that the property can be subdivided into to two equal 
portions with similar dimensions is to orientate the subdivision line as proposed.  The 
owner of adjoining Erf 540 states that all the erven has constructed their dwellings to 
the rear of their properties.  While this may be true for many of the erven along 
Boundary Road, this is not the case with her own property at all.  She has 
constructed a large double storey structure towards the front of her property that can 
be clearly seen on the subdivision plan and photo 1 below, thus negating any validity 
to her objection regarding the positioning of the future dwelling on the proposed 
portion.  As there will be a 16m wide servitude (right of way and services) located 
along the common boundary with her property, the dwelling on the proposed portion 
will be located some distance from her boundary.  

 
Town Planner’s response 

 
The assumption that the orientation of the proposed subdivision will change the 
character since most of the homes are built to the rear of the properties is not 
correct.  Irrespective of the orientation of the erven, the owners can build anywhere 
on the erf in compliance with the building lines. 

 
OBJECTION 6 

 
Pringle Bay is known to have a very high-water table especially during the winter 
rains.  The water will therefore be displaced due to the new building, causing the 
road to be even more flooded than usual and making it more difficult to travel on.  
Because there is water, the proposed new house will probably be higher than 
originally intended, obstructing views.  

 
Applicant’s response 

 
This dwelling, as stated previously, will be subject to the NEMA regulations and will 
have to be constructed according to an Environmental Authorisation.  It will also be 
subject to the height restrictions applicable to SR1 erven and will thus not 
significantly impact on her views at all. 

 
Town Planner’s response 

 
The interpretation is not correct.  There is no restriction on the locality of a house on 
the erven except the building lines and height restrictions. 

 
OBJECTION 7 

 
Should be noted that the electric fence installed on Erf 540 (my property), was 
placed 0.5m within the boundary line of the property to allow access for repairs and 
to keep the fence clear of trees etc. the electric fence is therefore not on the 
boundary.  The proposed gate on Erf 1828 Pringle Bay goes right up to my fence 
and therefore partially built on my property blocking access.  Any servitude granted 
cannot therefore go up to my fence and the gate structure will need to be moved.  
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Applicant’s response 
 

The proposed application will in no way infer any other development rights on the 
property, and any proposed extension to these rights will be subject to the relevant 
applications to the Local Authority.  As can also be seen in Photo 1 below, the 
existing gate to The Property is located some distance away from the common 
boundary between the properties.  The proposed servitude is relatively wide in order 
to be able to accommodate the existing gate and driveway as they are currently 
situated on the property.  Thus, the gate structure is not located on the objector’s 
property, and the servitude will only be registered up to the cadastral boundary of 
Erf 1828 as indicated on the subdivision plan. 

Photo 1 

 
Town Planner’s response 

 
It is unclear why this issue was raised since the so-called gate on Erf 540 was never 
reported or disputed.  However, the applicant disagree therefore it is proposed that 
the applicant appoint a land surveyor to establish the correct locality of the gate and 
should it transgress on Erf 540, the situation be rectified. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
See Paragraph 7 above. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application can be motivated in terms of the principles in the following 
manner: 
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Spatial Justice 
 

This principle does not apply to the proposed development as it will neither aid 
nor reduce spatial injustice.  

 
Spatial sustainability 

 
Erf 1828 Pringle Bay is the result of the consolidation of two (2) erven.  The 
proposal to subdivide the land into two (2) erven once again will allow for the 
creation of an additional residential opportunity that promotes the sustainable 
utilisation of land without impacting on the surrounding residential character of 
the Pringle Bay neighbourhood.  

 
Efficiency 

 
Due to the property being a result of the consolidation of two erven, the site 
already has the capacity to service two single residential properties with 
regards to engineering services.  Developing the site for two residential erven 
will therefore promote the efficient utilisation of land and services that are 
available.  The subdivision will have a low impact on the surrounding property 
owners.  The proposal will have no effect on municipal services and 
infrastructure. 

 
Spatial Resilience 

 
The proposal is aligned with the spatial resilience principals contained in the 
Provincial Spatial Development Framework, Spatial Development Framework 
and Overstrand Municipal Growth Management Strategy. 

 
Good administration 

 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Overstrand Municipality Spatial Development Framework, 2020 (SDF) 
 

o The potential to increase the density of Pringle Bay is very limited due to 
the landscape setting, existing nature heritage and environment of Pringle 
Bay and remains residential.  

o The proposal is a result of two consolidated erven; the site therefore has 
the capacity to service two single residential properties.  

o The residential zoning of the subject property will be retained after 
subdivision thereof.  
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Overstrand Municipal Growth Management Strategy, 2010 (GMS) 
 

o The erf falls within Planning Unit 1 of the Pringle Bay Area. 
o There are no densification proposals for this planning unit however the site 

is a result of the consolidation of two erven.  Subdividing the property once 
again into two erven will not increase the density and revert similarly to 
what it once was, with a different orientation.   

o Due to the property being a result of the consolidation of two erven, the 
upgrading of civil services is not required as the site already has the 
capacity to service two single residential properties.  

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available.  The property owner will have to contribute 
to the bulk service levy for the additional property.  See Annexure E. 

 
A 16m wide servitude in favour of Remainder Erf 1828 is to be registered at the 
Deeds Office. See Annexure C. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
Overstrand Municipality - Environmental Management Services  

 
o Erf 1828 contains a floodplain wetland (watercourse) and endangered 

Hangklip Sand Fynbos.  
o Overstrand Municipality: Environmental Management Section – has no 

objection to the proposal however NEMA EIA Listed Activities will be 
triggered by any future development on the proposed subdivision.  See 
Annexure H.  

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The zoning of the proposed subdivided properties will remain Residential 
Zone 1.  

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
Restrictive Title Deed conditions to be removed are as follows: 

 
Clauses 1.V.(4)(a), 1.V.(4)(b), 1.V.(4)(c), 1.V.(4)(d), 1.V.(4)(e), and 1.V.(4)(f). of Title 
Deed T14369/2020. 

 
The applicant seeks to remove all conditions related to the development of the 
property and future properties.  
It should therefore be noted that while the applicant requests that the majority of 
restrictive conditions to be removed, only the conditions that affect the current 
proposal shall be considered to be removed.  Therefore, the evaluation will only deal 
with conditions 1.V.(4)(a) and 1.V.(4)(f).  
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The financial or other value of the rights: 
 

There is no financial value attached to the rights.  The Municipality has similarly 
approved the removal of such conditions in the past.  

 
The personal benefit which accrue to the holder of rights in terms of the 
restrictive conditions: 

 
The Municipality gains will not benefit personally should the conditions remains in 
place.  

 
The personal benefit which will accrue to the person seeking the removal of 
the restrictive condition if it is removed: 

 
By removing the restrictive conditions, the applicant will be able to develop the 
property as per the Land Use Scheme.  

 
The social benefit of the removal, suspension or amendment of the restrictive 
conditions remaining in place: 

 
No changes will take place on the property and the owner will not be allowed to 
utilize the property in line with the land use parameters.  

 
There will be no social benefit, should the restrictive conditions remain in place. 

 
The social benefit of the removal, suspension or amendment of the restrictive 
condition: 

 
The social benefit for removing the restrictive title deed conditions to allow for the 
creation of an additional erf is positive. In addition, the property was the result of a 
consolidation, subdividing the property into two erven reverts the property to its 
original approximate sizes with a different orientation.  

 
Whether the removal, suspension or amendment to the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
the rights: 

 
The removing of the restrictive conditions will not remove any other additional rights. 
The owner still has to comply with the Land Use Scheme.  

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The erf is located in a residential area in the town of Pringle Bay.  Erf 1828 measure 
approximately 4705m² in extent and is the result of the consolidation of two (2) 
erven (538 and 539).  The properties were consolidated in 1994.  The property 
consists of a main dwelling sited on the south-western (rear) side of the property 
with the existing garage on the eastern side of it. 
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The application is for the following and will be addressed as follows: 
 

SUBDIVISION 
 

The owner intends to subdivide Erf 1828 Pringle Bay to create two (2) erven of 
similar sizes to the original erven namely: Portion 1 (±2369m²), Remainder Erf 1828 
(±2336m²) and a 16m wide service servitude in order to permit access to Remainder 
Erf 1828.  The owner intends to revert the properties back to two (2) separate erven 
albeit with a different orientation. 

 
Proposing that the properties be subdivided back to its original two (2) erven is not 
possible due to the location of the existing structures located on the current 
property.  It was therefore that the applicant proposed that the property be 
subdivided in the above-mentioned manner.  

 
Remainder Erf 1828 will measure ±2336m² in extent and consist of the existing 
structures which are located on the current Erf 1828.  Portion 1 is to measure 
±2369m² in extent which is for the creation of an additional residential property.  The 
16m wide service servitude is to allow for access to Remainder Erf 1828 from 
Boundary Road.  

 
The re-instatement of two (2) subdivided erven cannot be done as in the past as per 
application at the Land Surveyor General.  The Land Use Scheme has made it 
mandatory that an application for re-instatement and consolidation be submitted to 
ensure compliance. 

 
Although the built structures are located to the rear of the erven in the area due to 
erven being waterlogged, this may be correct, but nothing prohibits any owner to 
build towards the street.  It is a personal choice and has nothing to do with original 
intention.  This is an assumption and not determined in the title deed and/or the 
Land Use Scheme.  

 
The intention is to subdivide the property into two (2) portions with similar sizes to 
the original properties with a different orientation.  Although the strategic documents 
(GMS & SDF) do not propose any densification in this area, the proposed 
subdivision will return the density back to the original state.  

 
From a town planning perspective, the proposed subdivision is acceptable for the 
following reasons: 

 
➢ The positioning of the existing structures makes it impossible to revert the 

subdivision into its original size and orientation without demolishing the 
structures.  In addition, a servitude is also required for the Remainder Erf 1828 
for access purposes.  

➢ The proposed additional residential property will not drastically change the 
character of the area and streetscape, due to neighbouring properties (Erf 540 
and Erf 535) having buildings positioned closer to Boundary Road. 

➢ Future development on Portion 1 is subject to compliance with the Land Use 
Scheme parameters and any other relevant legislation.  Taking note that the 
Environmental Management Services Department has no objection to the 
proposed subdivision, however future development of Portion 1 will trigger NEMA 
EIA listed activities. See Annexure H. 
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Further recommendation is that the proposed driveway leading to Remainder 
Erf 1828 be repositioned as it encroaches onto the proposed new Portion 1.  

 
REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS 

 
The application also entails the removal of restrictive title deed conditions in terms of 
Section 16.(2)(f) of the aforementioned By-Law with reference to the conditions 
1.V.(4)(a), 1.V.(4)(b), 1.V.(4)(c), 1.V.(4)(d), 1.V.(4)(e), and 1.V.(4)(f). of Title Deed 
T14369/2020 to accommodate the proposed application.  

 
Restrictive conditions to be removed: 

 
Condition 1.v.(4)(a) states that the property cannot be subdivided.  The property in 
its current state was a result of the consolidation of two erven (Erf 538 & Erf 539).  
The subdivision of Erf 1828 will create two (2) residential erven with similar sizes to 
the original properties with a different orientation.  

 
The application for the condition is not necessarily due to the fact that Title Deed 
Condition I. described the property incorrectly in relation to the Land Surveyor’s 
Diagram 10654/1994.  This may be viewed as a typing error. 

 
The Title Deed describes the conditions of the two original properties under 
Condition I. and II., respectively.  However, the conditions were not transferred to 
the consolidated erf and are thus only applicable to the separate erven as 
established with the township establishment of Pringle Bay 3, 1947, re numbering in 
1973. 

 
The no-subdivision restrictive condition is only applicable on the two original erven 
and serves no purpose in this application due to the different configuration of the 
proposed subdivision.  The condition of no-subdivision will however be made 
applicable to the newly created portions to ensure that no densification takes place 
in the area. 
 
The Title Deed of the consolidated erf does not have the following condition 
e.g “On consolidation of this erf or any portion thereof with any abutting erf 
which is subject to the same conditions as herein set forth, these conditions 
shall apply to the consolidated holding as it was one erf” 

 
The removal of the condition is supported since it does not restrict a subdivision. 
Furthermore, is the subdivision condition only applicable if the configuration was the 
same as per the original general plan 

 
Restrictive conditions to not be removed: 

 
Condition 1.v.(4)(f) relates to the discharge of sewerage from the property.  The 
Engineering Services Department of Overstrand Municipality have certain minimum 
conditions that are to be met (refer to the Annexure E).  

 
The removal of the condition is not required, since the applicant has to comply with 
the Municipality’s rules and regulations pertaining sewerage. 
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Condition 1.v.(4)(b) relates to the use of the property being used only for 
residential purposes.  No proposal is made to utilise portion of the properties for any 
other uses other than for residential purposes.  
Therefore, the removal of the restrictive condition is not supported.  

 
Condition 1.v.(4)(c) relates to the applicable structures that are permitted on the 
property.  The proposal does not make reference to any additional dwelling or 
structure other than the existing dwelling and garage (such outbuilding or structure 
ordinarily used for residential purposes).  

 
Therefore, the removal of the restrictive condition is not supported.  

 
Condition 1.v.(4)(d) relates to the allowable coverage that the property may be built 
upon.  The proposal does not make any notion of new dwellings, structures or 
additions.  The existing structures on the proposed Remainder Erf 1828 are within 
the permissible coverage.  

 
Therefore, the removal of the restrictive condition is not supported.  

 
Condition 1.v.(4)(e) relates to the prescribed building line restrictions.  The existing 
structures on the proposed Remainder Erf 1828 do not traverse the prescribed 
boundary lines of either the title deed or land use scheme parameters and there are 
no structures proposed on the proposed new Portion 1.  

 
Therefore, the removal of the restrictive condition is not supported.  

 
Considering the above-mentioned proposed application can be considered 
desirable.  

 
CONCLUSION: 

 
Notwithstanding the above-mentioned reasons given for Conditions I(V)(4)(b) to 
I(V)(4)(f) and II(V), are the conditions not applicable to Erf 1828 and the Scheme 
Regulations are applicable since it was not made applicable to the consolidated erf. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 1828, Pringle Bay 
for the removal of restrictive title conditions 1.V.(4)(b), 1.V.(4)(c), 1.V.(4)(d), 1.V.(4)(e) 
and 1.V.(40(f) of Title Deed T14369/2020, not be approved, in terms of the 
provisions of Section 61 of the By-Law. 

  
2. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 1828, Pringle Bay 
for the removal of restrictive title conditions 1.V.(4)(a) of Title Deed T14369/2020 to 
accommodate the proposed application, not be approved, in terms of the provisions 
of Section 61 of the By-Law. 

  
3. that the application in terms of Section 16(2)(d) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 to subdivide Erf 1828, 
Pringle Bay into two (2) portions, namely Portion A (±2369m²) and a Remainder 
(±2336m²) with a 16m wide servitude (registered in favour of Remainder Erf 1828 to 
allow for access), be approved in terms of Section 61 of the By-Law; 
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 that the approval of Points 2 & 3 above in terms of Section 61 of the By-Law be 

subject to the following conditions: 
  
 (a) that the approval is only for the subdivision as indicated on the Subdivisional 

Plan No. C6129/Sub2 dated June 2021 as submitted with the application; 
   
 (b) that a land surveyor be appointed to proof that the driveway does not 

transgress onto Erf 540, and submitted to the Municipality before the SG 
diagram be approved; 

   
 (c) that subject to the outcome of Point (b) above, the driveway of Remainder 

Erf 1828 be relocated, if necessary, to not traverse the newly created Portion 1 
boundary; 

   
 (d) that any future development of Portion 1 be subject to compliance with 

Environmental Authorisation (attached as Annexure H); 
   
 (e) that none of the buildings or structures may be utilized for any usage on Portion 

1 until such time it has been registered and a building plan has been approved 
and built according to plan; 

   
 (f) the applicant is required to submit a building plan that correctly indicates the 

layout and new deveopments taking place on Portion 1; 
   
 (g) that the conditions in the Services Report (attached as Annexure G), be 

complied with; 
   
 (h) that this approval does not absolve the owner/applicant from compliance with 

any other relevant legislation, and 
   
 (i) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with. 
   
4. that the applicant and objectors be notified of its right of appeal in terms of Section 78 

of the Overstrand Municipality By-Law on Land Use Planning, 2020 with regard to the 
above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
POINT 1 and 2 

 
❖ The application for a blanket approval is not justified.  
❖ The proposed application is only for the subdivision of the property into two (2) 

portions and does not propose any building and or structure on the proposed new 
additional residential erf.  

❖ The applicant does not propose anything that would warrant the need for the 
removal of conditions 1.V.(4)(a) 1.V.(4)(b), 1.V.(4)(c), 1.V.(4)(d), 1.V.(4)(e) and 
1.V.(4)(f) 
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❖ Removal of Condition 1.V(4)(a) is not required, since it makes refernce to the 
original erven 538 and 539 (renumbered in 1973) and the condition of subdivsion 
applicable should the erven be consolidated was not transferred to the 
consolidated Title Deed. The subdivision condition is also not applicable to 
reconfiguration of erven, but relates to the original configuration of the erven 
before consolidation. 

 
POINT 3 

 
❖ The application has followed due procedure. 
❖ None of the relevant departments have any objection. 
❖ The proposal will not negatively impact on existing/vested rights of adjoining 

property owners. 
❖ The proposed application fits in with the character of the surrounding area and 

is desirable. 
❖ The proposed development will not negatively impact the surrounding property 

owners. 
❖ The proposed subdivision will revert to the original approval of Pringle Bay 

Extension 3 in terms of density with no additional erven be created. 
❖ Although the configuration is different, no densification takes place since it is in 

line with the original extent of erven in the area. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Subdivisional Plan 
Annexure D: Title Deed T14369/2020 
Annexure E: Objections received  
Annexure F: Applicant’s response to objections received  
Annexure G: Services Report 
Annexure H: Environmental Management Services 
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