
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 MAY 2019 

 
 
4.5 
ERF 1134, 34 DE VILLIERS STREET, SANDBAAI, OVERSTRAND MUNICIPAL AREA : 
REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS, CONSENT USE & DEPARTURE: 
WRAP ON BEHALF OF T HUME & KA VAN DER MERWE 
 
1134 HSB (3976) 
H van der Stoep (028) 313 8900 Hermanus Administration 
14 March 2019 

 
1. EXECUTIVE SUMMARY 

 
An application applicable to Erf 1134, Sandbaai has been received on 11 April 2018 
from WRAP on behalf of T Hume and KA van der Merwe for the following: 

 
 Removal of restrictive title conditions in terms of Section 16(2)(f) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 for the 
removal of the restrictive conditions B.(1)(a) and B.(1)(c) and B.(2)(a), B.(2)(b), 
B.(2)(c) and B.(2)(d) as contained in Title Deed No. T64476/2017 applicable to 
Erf 1134, Sandbaai in order to accommodate a four (4) bedroom guesthouse on 
the property, as well as the existing garage that encroach the street building line. 

 
The restrictive conditions read as follows: 

 
“B. ONDERHEWIG verder aan die volgende spesiale voorwaardes bevat in Akte 

van Transport No. T8455/1953, wat soos volg lees: 
 

“(1) Opgelê vir die voordeel van Sandbaai Seaside Estate Company 
Proprietary Limited as eienaars van die restant van die Perseel No. 3 
van die plaas Onrust Rivier gehou deur hulle kragtens Akte van 
Transport No. 11466 van 1926, en die eienaars van persele in die 
gemelde Dorp alreeds getransporteer of wat in die toekoms, 
getransporteer mag word onderhewig aan soortgelyke voorwaardes 
naamlik: 

 
(a) The company reserves to itself and its successors in title the sole 

right to all hotels and all liquor licences and the Purchaser/s 
(Transferee/s) or his/their successors in title shall not have the 
right to erect any hotel or hold any liquor licence without the written 
consent of the Directors of the company, or its successors in title, 
first had and obtained. 

 
(c) That no building shall be erected on any stand unless and until the 

plans for such buildings have been submitted to and approved by 
the Directors of the said Company or the successors in title of the 
said Company. 

 
(2) Opgelê deur die Administrateur: 

 
(a) That the erf or erven be used for residential purposes only. 

 
(b) That the above erf or erven be not subdivided. 
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(c) That no more than one dwelling together with the necessary 
outbuildings and accessories be erected on any one of the above 
erven and that not more than one-half the area of any of the above 
erven be built upon. 

 
(d) That no building shall be erected on the above erf or erven within 

4,72m of any boundary line between the said erf or erven and any 
street, road or avenue on which such erf or erven abuts; such 
space may only be used as garden but shall not be built upon.” 

 
 Consent use in terms of Section 16(2)(o) of the Overstrand Municipality By-Law 

on Land Use Planning, 2015 on Erf 1134, Sandbaai in order to conduct a four (4) 
bedroom guesthouse. 

 
 Departure in terms of Section 16(2)(b) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2015 in order to relax the eastern street building 
line of Erf 1134, Sandbaai from 4m to 0,4m and the southern lateral building line 
from 2m to 0m to accommodate the existing garage on the property. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 1134, Sandbaai is zoned for Residential Zone 1: Single Residential purposes and 
measures 685m².  The property is developed with a dwelling unit and an illegal 
attached double garage and a single garage. 

 
The main purpose of the application is to conduct a four (4) bedroom guesthouse 
from the property and to legalize the garages.  Refer to attached site plan attached 
as Annexure C. 

 
During 2005 the Department of Environmental Affairs and Development Planning 
approved an application from the then owner of the property for the relaxation of the 
4,72m eastern title deed street building line to accommodate a carport that was 
situated approximately 300mm from the relevant street building line.  (See letter of 
approval with layout plan and Council’s conditions attached as Annexure E).  Since 
then the carport was illegally converted to a full blown double garage and a single 
garage was constructed in line with the double garage at the east side of it up to the 
relevant erf boundary.  The single garage also encroach both the Title Deed and 
Zoning Scheme street building lines. 
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4. SUMMARY OF APPLICANT’S MOTIVATION 
 

Only the main points of motivation are summarised as follows (the detailed report is 
attached as Annexure B): 

 
 There is a growing and viable trend in Hermanus where property owners propose 

to use dwellings for residential and guesthouse purposes. 
 The approval of the proposal would not result in the alteration of the footprint of 

the property. 
 The owners are also in the process of renovating the property to make it 

appealing to guests, which will further enhance the contribution of the property to 
the aesthetic value of Sandbaai. 

 The approval of the proposal will not impact on the prevailing and valued 
suburban form of Sandbaai. 

 The removal of condition B.(1)(a) would ensure that the owners will be able to sell 
liquor to guests in the future and it would also make the application process for a 
liquor licence easier. 

 Sandbaai Seaside Estate Company no longer exists and the Municipality is the 
competent authority pertaining to building plan approvals.  Condition B.(1)(c) is 
irrelevant, which warrants the removal thereof. 

 The proposed guesthouse does not conform with the primary land uses for 
residential and the proposed guesthouse is a consent use that slightly exceeds 
the residential rights enjoyed by other property owners that warrants the removal 
of condition B.(2)(a). 

 Condition B.(2)(b) was inserted in the Title Deed in 1953 within a context of 
different urban development pressures and urban dynamics compared the ones 
Sandbaai currently experiences.  Density and erf sizes are determined by the 
Growth Management Strategy (GMS) and Spatial Development Framework 
(SDF), which more appropriately respond to current urban development 
pressures and urban dynamics and warrants the removal of the restriction. 

 Proposed alterations to the dwelling includes the removal of a staircase to the 
first floor of the dwelling and after the removal of condition B.(2)(c) the first floor 
will only be accessible from the outside of the dwelling to make it a second 
dwelling unit that warrants the removal of the condition. 

 The existing garages are located 0,4m from the street boundary which 
necessitates the removal of condition B.(2)(d). 

 The removal of the restrictive conditions are aimed at bringing the residential 
development rights on the subject property in harmony with the prevailing 
development envelope for single residential properties in Hermanus. 

 Electricity is provided by the Municipality and approval of the application will not 
alter the status quo. 

 Water is provided by the Municipality and approval will not alter this. 
 The property is connected to the Municipal sewer network. 
 Access to the property is gained from Andries Pretorius Street and De Villiers 

Street. 
 Health and Safety: 

o The land use of a guesthouse is not a noxious trade and is not projected to 
have an adverse impact on the health of neighbours. 

o The guests who will visit the guesthouse will contribute to additional 
surveillance in Sandbaai which will subsequently contribute to a safer 
residential environment. 
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 The second dwelling on the first floor will be occupied by the owner/manager. 
 The SDF highlights that Hermanus needs to be promoted as a viable tourist 

destination. 
 The proposal is consistent with the planning principles of SPLUMA and LUPA. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local newspaper Yes 24 July 2018 31 August 2018 

Gazette Yes 27 July 2018 31 August 2018 

Notices Yes 20 July 2018 31 August 

Ward councillor Yes 6 August 2018 31 August 2018 

Total comments ONE (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 47 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Building Department 13/08/2018 

Indicate position of 
sewerage tank 
previously indicated 
where position of garage 
is. 

Positive 

Electrical Services 21/08/2018 
No comments on 
proposal. 

Positive 

Local Heritage 14/08/2018 No objection. Positive 

Fire Department 06/09/2018 

No objection to garage 
and carport.  Approval 
for consent use is 
subject to compliance 
with the requirements of 
National Fire Protection 
Regulations 
SANS10400T:2011 for 
category H5 – Hospitality 
occupancy. 

Positive 

189



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 MAY 2019 

 
 

Engineering Services 03/10/2018 See Annexure H. Positive 

Telkom 26/09/2018 See Annexure I. Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One (1) comment was received from S Spanellis, owner of Erf 1133, Sandbaai.  See 
Annexure F.  (Please note that the comment was translated from Afrikaans to 
English.) 

 
Point of comment 

 
I, Stylianos Spanellis of 79 Andries Pretorius Street, Sandbaai hereby confirm that I 
have no objection against the application. 

 
Applicant’s comment 

 
It is reassuring that the commenter has no objection to the merit of the application. 

 
Town Planner’s response 

 
Noted. 

 
Point of comment 

 
I want assurance that there will be no complaints from the guests should my dogs 
that serve as security be considered as a disturbance of the peace. 

 
Applicant’s comments 

 
The presence of dogs that serve as security is a primary right in terms of the Zoning 
Scheme and approval of the application will not deprive the commenter of his right.  
The Municipality’s By-Law Relating to the Keeping of Dogs and Cats is the applicable 
legislation which regulates the general behaviour of dogs and will be applied by the 
Municipality should any nuisance be caused. 

 
Town Planner’s response 

 
Adherence to the provisions of the Municipality’s By-Law relating to the keeping of 
dogs and cats, as well as noise pollution is not a function of the Town & Spatial 
Planning Department, thus no further comment. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
The Applicant’s response to the comment received was discussed under 
Paragraph 7.  Also see Annexure G. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
The Town Planner’s response to the comment received was discussed under 
Paragraph 7. 

190



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 MAY 2019 

 
 

The following comment was received from the Building Control Department: 
 

Indicate position of sewerage tank previously indicated where position of garage is. 
 

Applicant’s comment 
 

N/A.  To be addressed internally with building plan approval. 
 

Town Planner’s response 
 

To be addressed internally with building plan approval. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
The application will not perpetuate spatial injustices. 

 
Spatial sustainability 
The application is located within the urban edge and thus will not lead to urban 
sprawl.  No natural habitat is impacted upon and it will have no negative 
influence on the environment. 

 
Efficiency 
The application will optimize the use of property in terms of municipal services 
and infrastructure. 

 
Spatial resilience 
The accommodation establishment will ensure that the existing resource (land) 
is used to its maximum in an affordable manner and in line with the Overstrand 
Municipality’s forward planning documents. 

 
Good administration 
The application follows the required planning procedures and a good public 
participation process has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
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10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

Consistent with the Zoning Scheme and the Spatial Development Framework. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

The existing services are available and have been viewed positively by the 
Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents. 

 
10.9 Additional Planning Motivation for Removal of Restrictive Condition 

 
The financial or other value of the rights 

 
The removal of the relevant conditions will have a beneficial financial impact for 
the landowners since they will be able to operate an accommodation 
establishment with four (4) bedrooms from Erf 1134, Sandbaai.  The value of 
the property will thus increase due to the fact that the landowners will obtain 
additional land use rights. 

 
The personal benefits which will accrue to the holder of rights and/or to 
the person seeking the removal 

 
The original holder of rights were the Sandbaai Seaside Estate Company Pty 
Ltd. whose rights became null and void when the Municipality took over its 
functions. 

 
The social benefit of the restrictive condition remaining in place, and/or 
being removed/amended 

 
Should the restrictive conditions be removed from the Title Deeds or not, it will 
have no social benefits. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
It will only result in the landowners gaining additional land use rights. 
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11. THE DESIRABILITY OF THE PROPOSAL 
 

Removal of Restrictive Title Deed Conditions 
 

The property is burdened with land use restrictions in the Title Deed and the owners 
wish to have the relevant restrictive conditions removed in order to conduct a four 
(4) bedroom guesthouse from the property, as well as to legalize a garage that 
encroach the street building line.  The removal of the restrictive conditions would 
also enable the owners to be in line with the applicable primary rights and more 
specifically the development parameters (building lines, etc.) as set out in the 
Zoning Scheme.  These primary rights and parameters are more lenient than the 
restrictions in the Title Deed of the property.  The removal of the restrictive title deed 
conditions will not be to the detriment of the character of the area since numerous 
similar applications for the removal of restrictive title deed conditions to conduct 
accommodation establishments and to encroach title deed building lines on 
Sandbaai erven have been approved in the past already. 

 
Although application is not made for the subdivision of the property, the removal of 
condition B.(2)(b) that restricts the subdivision of the property should be supported.  
Should the landowners in future need to realign the property boundaries for some or 
other reason an application for the removal of the restrictive condition would then 
not be necessary, thus lessening any possible costs for the owners in future.  The 
latter however does not exempt the landowners from submitting the necessary 
planning application in terms of the By-Law. 

 
Consent Use 

 
The guesthouse will have a low impact on the rights of surrounding property owners 
and the surrounding built environment or the character of the area since the 
guesthouse will be conducted from an existing functional dwelling unit.  Further, no 
objections were received against the application.  Land uses in the broader area of 
the subject properties vary from single residential dwellings to tourist related uses 
such as guesthouses.  It is therefore apparent that the subject property is situated in 
an area where rights have already been obtained to establish 
guesthouses/accommodation establishments. 

 
Ample and practical parking for the proposed guesthouse can be provided on the 
property.  It should be noted that the Engineering Services Department initially did 
not support the application due to an unpractical parking layout and issues 
pertaining to pedestrian safety.  The applicant submitted a revised parking layout 
that was found to be acceptable by the Engineering Services Department (attached 
with the layout plans).  A condition will in any event be imposed that all parking 
requirements of the Zoning Scheme be complied with should the application be 
approved.  It should however be noted that the applicant states that only six (6) 
parking bays are required, which is not correct.  In fact seven (7) parking bays need 
to be provided – two (2) for the main dwelling, one (1) per guest room and one (1) 
for the second dwelling (manager’s quarters) that forms part of the main dwelling, 
which second dwelling will not be interleading with the main dwelling.  The required 
parking can however be provided as mentioned. 

 
It should be noted that in terms of the applicable forward planning documents of the 
Municipality, the tourism industry should be promoted as far as possible. 
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Departure 
 

From Municipal records it could reasonably be determined that the conversion of the 
previous approved carport to a garage and the extension thereof, was done by the 
previous owner of the property since the current owners only obtained title of the 
property during November 2017.  However, the encroachment of the building lines 
must still be evaluated on the merits of the application and the current 
circumstances.  See aerial photo attached as Annexure J.  From the aerial photo it 
can be observed that the distance of the garage to the edge of the road is ±13m, 
which is a very wide road reserve in relation to most reserves from which property 
owners obtain access to their properties.  It can further be observed that two 
properties to the south of the subject property also gain access over this wide road 
reserve.  It should also be noted that Engineering Services Department approved 
the access as well as an additional access from De Villiers Street for parking for the 
guests of the proposed guesthouse.   

 
No objections were received against the application.  The affected adjacent 
landowner of Erf 1133 commented on the application, but emphasized that he does 
not object to the application.  His comment is addressed in Paragraph 7 of this 
submission.   

 
In view of the afore-said it is the opinion that the encroachment of the street- and 
lateral building line to accommodate the garages, has a low impact on the existing 
character of the area and the streetscape of the property when viewed from Andries 
Pretorius Street.  However, should the application be approved a condition must be 
imposed that no tip-up doors be allowed in the garages. 

 
No objections were received and the applicable development parameters as set out 
in the Zoning Scheme and must be maintained.  Building plans however need to be 
submitted to the Building Control Department for approval. 

 
In view of the above, it is the opinion that the application under consideration for the 
removal of the restrictive title deed conditions, the consent use, and the departure 
holds sufficient merit not to be deemed undesirable from a town planning 
perspective. 

 
11. RECOMMENDATION 

 
1. that the application in terms of Section 16.(2)(f) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law) for 
the removal of the restrictive title deed conditions B.(1)(a) and B.(1)(c) and 
B.(2)(a), B.(2)(b), B.(2)(c) and B.(2)(d) as contained in Title Deed No. 
T64476/2017 applicable to Erf 1134, Sandbaai in order to accommodate a 
four (4) bedroom guesthouse on the property, as well as the existing 
garages that encroach the street building line, be approved in terms of the 
provisions of Section 61 of the By-Law; 
 

2. that the application in terms of Section 16.(2)(o) of the By-Law for consent 
use for a guesthouse in order to accommodate a guesthouse with four (4) 
guestrooms on Erf 1134, Sandbaai, be approved in terms of the 
provisions of Section 61 of the By-Law; 
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3. that the application in terms of Section 16.(2)(b) of the By-Law for 

departure in order to relax the eastern street building line of Erf 1134, 
Sandbaai from 4m to 0,4m and the southern lateral building line from 2m 
to 0m to accommodate the existing garages on the property, be approved 
in terms of the provisions of Section 61 of the By-Law; 

  
4. that the above approvals in Points 1., 2. and 3. be subject to the following 

conditions: 
  
 (a) that the encroachment of the garages be restricted to the dimensions 

as indicated on layout plan 3.1 (undated); and that no tip-up doors 
for the garages be allowed; 

   
 (b) that a maximum of four (4) bedrooms be let to guests/tourists; 
   
 (c) that building plans be submitted to the Building Department for 

approval and that all conditions of the Building – and the Fire 
Department be complied with at that stage; 

   
 (d) that the requirements of the National Fire Protection Regulations 

SANS10400T:2011 for category H5 – Hospitality occupancy, be 
complied with; 

   
 (e) that the owner/manager resides permanently on the premises, and 

be responsible for the proper management of the guest house; 
   
 (f) that the guest house be utilized as such – no self-catering are 

allowed; 
   
 (g) that no kitchen facilities and/or prep bowls be allowed in the 

guestrooms; 
   
 (h) that no facilities (bar/restaurant or any other) be provided for non-

residents of the accommodation establishment and that these 
facilities only be used by bona-fide guests of the establishment; 

   
 (i) that the selling or serving of liquor on the property will be subject to 

the owners obtaining the necessary Liquor Licence; 
   
 (j) that a minimum of one (1) permanently demarcated parking bay per 

guestroom, two (2) for the main dwelling unit and one(1) for the 
second dwelling unit be provided within the erf boundaries; 

   
 (k) that the applicable rates and service tariffs, as determined by the 

annual budget is applicable, which tariffs are automatically adjusted 
in terms of the annual budget; 

   
 (l) that the accommodation facility complies with Health and Safety 

Legislation and that this approval will be subject to regular 
inspections by the Fire Control Co-ordinator and the Health 
Inspector; 
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 (m) that only a single non-illuminated sign that complies with the 

Municipal By-Law on Signage, may be displayed on the premises; 
   
 (n) that the guest house be conducted in such a manner that it is not 

found to be detrimental to the peacefulness and amenity of the 
surrounding area; 

   
 (o) that a R918 Certificate of Acceptability must be applied for at the 

Overberg District Municipality; 
   
 (p) that the conditions of Engineering Services and Telkom, respectively 

attached as Annexures H and I, be complied with; 
   
 (q) that this approval does not absolve the landowners from compliance 

with any other relevant legislation, and 
   
 (r) that all other applicable development parameters as prescribed in 

the relevant Zoning Scheme be complied with. 
   
5. that the applicant and the person who commented on the application be 

notified of their appeal right in terms of Section 78 of the Overstrand 
Municipality By-Law on Land Use Planning, 2015 with regard to the above 
decision. 

 
12. REASONS FOR RECOMMENDATION 

 
 The application has followed due procedure. 
 No objections were received from the public. 
 It is in line with policy documents. 
 The accommodation establishment will be beneficial for optimization of the erf. 
 It will promote the tourism industry. 
 The garage will not impact on the character of the area or the streetscape of the 

property. 
 Is not regarded as being undesirable from a town planning point of view. 

 
13. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Layout Plans 
Annexure D: Title Deed T64476/2017 
Annexure E:  Department of Environmental Affairs and Development Planning 

approval (2005) and Council’s conditions (2004) 
Annexure F: Comment received 
Annexure G: Applicant’s response to comment received 
Annexure H: Services Report 
Annexure I: Comment: Telkom 
Annexure J: Extract from Overstrand GIS 
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SIGNATURES 
 

REGISTERED PLANNER: 

Name :   H VAN DER STOEP 

SACPLAN Reg No:  A/1708/2013 

Signature :  ___________________ 

Date:   ___________________
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