
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 MAY 2019 

 
 
4.3 
ERF 6879, 29 CROSS STREET, EASTCLIFF, HERMANUS : PROPOSED REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITIONS AND CONSENT USE : PLAN ACTIVE TOWN 
AND REGIONAL PLANNERS ON BEHALF OF B BUSSE 
 
6879 HEC (4234) 
P Roux (028) 313 8900 Hermanus Administration 
9 April 2019 

 
1. EXECUTIVE SUMMARY 

 
An application has been received in terms of Section 16(2)(o) and (f) of the 
Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law) 
from PlanActive Town- and Regional Planners on behalf of B Busse, on Erf 6879, 
Hermanus for the following: 

 
 application for removal of a restrictive title condition with reference to Clause 

D.(a) of Title Deed T5150/2018 applicable to Erf 6879, Hermanus in terms of 
Section 16(2)(f) of the aforementioned By-Law. 

 
 application for consent use in terms of Section 16(2)(o) of the aforementioned By-

Law to enable the owner to utilize the existing dwelling house on the property as 
a three (3) bedroom guesthouse. 

 
The Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Letter from the applicant in support of the application is attached as 
Annexure B, while the Site Development Plan is attached as Annexure C.  A copy of 
the Title Deed T5150/2018 is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
PlanActive is assigned to apply for a consent use application in order to attain 
approval for a three bedroom guest house.  Further, the title deed is encumbered by 
a restrictive condition which limits the use of the property to residential use, therefore 
the application is also made for the removal of the title deed condition. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 
 The proposal is to establish a three bedroom guest house on the subject 

property. 
 Erf 6879 is held by Title Deed No T5150/2018 and is 1125m² in extent. 
 In order to accommodate the three bedroom guest house a consent use 

application was submitted and the removal of a title deed condition is proposed. 
 The zoning of the property is Single Residential Zone 1. 
 The property is developed with a dwelling and an outbuilding. 
 Surrounding properties are also zoned for residential use. 
 The proposed guest house will consist of: 
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o three guest bedrooms 
o manager’s accommodation with study and bathroom 
o kitchen and scullery 
o laundry 
o TV room 
o outdoor space 
o double garage 
o parking area 

 The manager’s accommodation with the various amenities and one guest room 
will be situated on the ground floor, two of the guest bedrooms will be provided 
on the first floor. 

 The proposal will be accommodated within the existing footprint of the dwelling 
and the zoning will remain unchanged therefore the proposal will have a low 
impact. 

 The subject property is in close proximity to the various recreational facilities in 
Hermanus, which leads to the potential of the property being used for guesthouse 
purposes. 

 Similar sized structures have also been constructed in the area over the building 
lines. 

 The property previously obtained consent use to conduct a three bedroom 
guesthouse and a departure for a fourth bedroom.  The departure for the fourth 
bedroom has since lapsed and therefore application is made for a consent use to 
reintroduce a fourth bedroom for guest accommodation. 

 The business contributes to the tourism and economy of the area.  Two full time 
jobs have been created and temporary employment opportunities over the festive 
season. 

 Access is gained from Cross Street and will remain unchanged; the proposed 
parking areas will be developed on site.  Three additional parking bays are 
required and will not have an impact on the traffic of the area. 

 A Conveyance’s certificate from Van Dyk Saayman Attorneys has been obtained 
by the applicant; the certificate indicates that the title deed restriction must be 
removed in order to utilize the dwelling for guesthouse purposes. 

 The density of the area in terms of the Growth Management Strategy will not be 
affected. 

 It is motivated by the applicant that the proposal is in line with the planning 
principles of SPLUMA, 2013. 

 The existing zoning will remain unchanged. 
 No additional services will be required. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Internal Departments Yes 10/12/2018 10/01/2019 

Ward councillor Yes 10/12/2018 10/01/2019 

Notices Yes 30/01/2019 08/03/2019 

Local Newspaper Yes 30/01/2019 08/03/2019 

Gazette Yes 01/02/2019 08/03/2019 
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Total letters of objection None 

Total letters of support None 

Was public participation undertaken in accordance with section 46- 50 of 
the By-law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

District Health 11/12/2018 Approval recommended Supported 

Operational 
Services 

12/12/2018 No objection. Supported 

Building 
Department 

19/12/2019 No comment. Supported 

Local Heritage  19/12/2019 Supported. Supported 

Electro Technical 
Services 

21/12/2019 Supported. Supported. 

Property 
Administration 

10/01/2019 Annexure E. Supported 

Department of 
Environmental 
Affairs and 
Development 
Planning (Land 
Management) 
(DEA&DP) 

15/01/2019 Annexure F. Supported 

Fire Department 17/01/2019 Annexure G. Supported 

Engineering 
Services 

18/01/2019 Annexure H. Supported 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
The Department of Environmental Affairs and Development Planning (DEADP) has 
indicated that they have no objection with regard to the application regarding the 
consent use.  However, the removal of the title deed restriction is not supported and 
it is advised that the condition should be amended in order to allow for guesthouse 
purposes. 
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Property Administration stated that there is currently no approval for the 
encroachment of the boundary wall on municipal land.  The right to use the municipal 
land must be obtained or the boundary wall must be removed.  Further, a portion of 
Erf 4771 is being illegally utilized. 

 
6. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
Not applicable. 

 
8. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All of the comments received from the various departments have been positive. 

 
The comment from DEA&DP relating to the amendment versus the removal is noted.  
Legal opinion has recently been received from the Overstrand Municipality’s Legal 
Department that the application and request thereof must be considered and decided 
upon.  The decision cannot be in contrary to what is requested.  Therefore, the 
decision of the Authorised Official or Municipal Planning Tribunal must state whether 
the application and the request to remove the condition is approved or not.  The 
Authorised Official or Municipal Planning Tribunal cannot make a decision to amend 
the restrictive condition as it was not requested. 

 
Property Administration did not address the proposal but indicated that there are 
issues which need to be addressed by the property owner.  The reason for this is due 
to the subject property being extended over municipal property which has no 
approval and municipal land is being utilized unlawfully.  It stands to reason the 
proposed guests will also be able to make use of these areas.  The comment from 
Property Administration will be incorporated in the conditions of the decision. 

 
9. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

9.1 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is of a small scale and therefore the planning objectives 
applicable in terms of SPULMA and LUPA cannot be adequately discussed. 

 
The objectives relating to: 

 
Spatial Justice 

 
The application has no impact on the furtherance of spatial injustice of the past 
and will promote economic opportunities for local residence. 

 
Spatial sustainability 

 
The proposed use will not have any further impact on the natural environment 
or agricultural land use. 
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Efficiency 
 

The proposal is to make efficient use of the existing resources.  Further, the 
subject property is in close proximity to various amenities in Hermanus. 

 
Spatial resilience 

 
The property is located in the Overstrand Municipal Area and is therefore 
guided by the Overstrand Municipality’s Spatial Development Framework and 
Integrated Development Plan. 

 
Good administration 

 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
9.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as above. 
 

9.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The subject property is located in Eastcliff which is a residential area in 
Hermanus as indicated in the Overstrand Municipality Wide Spatial 
Development Framework, 2006 (OMSDF) and the Overstrand Municipality 
Integrated Development Framework, 2014 (IDF), due to the applicant seeking 
to maintain the existing character, and to develop the property in a suitable 
manner in line with the residential use it is considered in line with the 
aforementioned documents.  

 
9.4 (In)consistency with guidelines prepared by the Provincial Minister 

 
Not applicable. 

 
9.5 Impact on Municipal engineering services 

 
The proposed application will not require additional services. 

 
9.6 Outcomes of investigations/applications i.t.o other legislation 

 
Not applicable. 

 
9.7 Existing and proposed zoning comparisons and considerations 

 
The subject property is zoned Single Residential Zone 1 and therefore Single 
Residential Zone 1 parameters as prescribed in the Overstrand Municipal 
Zoning Scheme, 2013 are applicable.  A guesthouse renting more than two 
rooms requires consent form the Municipality. 
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9.8 The desirability of the proposal 
 

As stated in the applicant’s motivation the proposal is made to conduct a three 
bedroom guest house which use will be accommodated in the dwelling.  The 
Overstrand Municipal Zoning Scheme and the Overstrand Municipality’s policy 
on accommodation on residential properties allow for consent to be requested 
for up to five guest bedrooms.  The Zoning Scheme stipulates that the 
manager/property owner must reside on the property and two parking bays 
must be provided for the manager/property owner and one bay per guest room 
on site. 

 
The dwelling has four bedrooms; one of the bedrooms will be used by the 
manager/property and the additional three will be used by the guests.  The Site 
Plan also allows for sufficient parking on site. 

 
Subject to the above being stated the proposal submitted by the applicant can 
be considered desirable due to the following reasons: 

 
o Local and external departments have provided supporting comments for 

the proposal. 
o The proposal will benefit the local community economically and through 

tourism. 
o The proposal is compliant with the spatial policies contained in the SDF 

and IDF. 
o The proposal is constant with the spatial principles as set out in SPLUMA 

and LUPA. 
o The title deed does not hold any restrictive conditions preventing the 

proposed development. 
o The proposal is in line with the character of the area. 
o No objections were received. 

 
The comment received from Property Administration is noted and the 
comments will be incorporated in the conditions as stated under the decision. 

 
9.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

The applicant also applied for the removal of the restrictive title deed condition 
with reference to Clause D.(a) of Title Deed T5150/2018 applicable to Erf 6879, 
Hermanus, which reads as follows: 

 

 That the above lot be used for residential purposes only. 
 

Comment was requested from DEA&DP and as previously stated the 
departments’ comment was as follows:  The Department of Environmental 
Affairs and Development Planning (DEA&DP) has indicated that they have no 
objection with regard to the application regarding the consent use.  However 
the removal of the title deed restriction is not supported and it is advised that 
the condition should be amended in order to allow for guesthouse purposes. 

 
As stated in the Town Planners’ response, a legal opinion has recently been 
obtained from the Overstrand Municipality’s Legal Department that the 
application and request there in must be considered and decided upon.  The 
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decision cannot be in contrary to what is requested.  Therefore, the decision of 
the Authorised Official or Municipal Planning Tribunal must state whether the 
application and the request to remove the condition is approved or not.  The 
Authorised Official or Municipal Planning Tribunal cannot make a decision to 
amend the restrictive condition as it was not requested. 

 
Further, the applicant submitted a Conveyances Certificate with the application 
wherein the conveyancer instructed the applicant to remove the 
abovementioned condition.  Therefore, the applicant applied for the removal of 
the condition as stipulated. 

 
In view of the above being stated the following directly relates to Section 39 (5) 
of LUPA, 2014 (Act 3 of 2014): 

 
Will financial or other value of the rights in terms of the restrictive 
condition enjoyed by a person or entity, irrespective of whether these 
rights are personal or vest in the person as the owner of a dominant 
tenement?: 

 
The restrictive condition was registered to create a residential character in 
Eastcliff.  The existing character will be maintained as the dwelling will not be 
altered in any significant way.  If the restrictive title deed condition is removed 
then the property owner will still only be able to act upon the rights as provided 
through the Zoning Scheme, and as depicted in the Zoning Scheme the 
character and land use will remain residential.  The removal of the restrictive 
title deed condition will allow the property owner to apply for consent to operate 
a guesthouse which will add value to his/her property and to generate 
additional income from the properties. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
The Municipality gains no benefits in keeping or removing the restrictive 
conditions as the Zoning Scheme stipulates the character of the area. 

 
The personal benefits which will accrue to the person seeking the 
removal, suspension or amendment of the restrictive condition if it is 
removed, suspended or amended: 

 
As stated earlier the property owner will be able to develop the property in line 
with the Zoning Scheme Regulations. 

 
The social benefit of the restrictive condition remaining in place in its 
existing form and the social benefit of the removal, suspension or 
amendment of the restrictive condition: 

 
There is no social benefit should the condition remains in place.  By removing 
the restrictive title deed condition and approving the consent use application it 
will allow the property owner to establish a guesthouse which will stimulate the 
local economy and create tourism opportunities. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights: 
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The rights enjoyed by the beneficiary will remain in place since the erf will 
remain residential and the right obtained will be subservient to the zoning, 
which is Single Residential Zone 1.  The residential rights of the adjacent 
property owners will not be affected.  Further, no objections were received from 
the adjacent property owners. 

 
Given the abovementioned evaluation the opinion is held that the proposal is 
sufficiently evaluated in terms of Section 39 (5) of LUPA 2014 (Act 3 of 2014). 

 
10. RECOMMENDATION 

 
1. that the application received in terms of Section 16.(2)(f) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law) for the 
removal of restrictive title deed condition D.(a) as contained in Title Deed 
T5150/2018 applicable to Erf 6879, Hermanus in order to enable the owner to 
conduct a guesthouse from the property, be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
2. that the application in terms of Section 16.(2)(o) of the By-Law for consent 

use for a guesthouse in order to accommodate a guesthouse with three (3) 
guestrooms on Erf 6879, Hermanus, be approved in terms of the provisions 
of Section 61 of the By-Law; 

  
3. that the above approvals be subject to the following conditions: 
  
 (a) that the approvals are for the development as indicated on drawing no 

Erf 6879 –Busse A1-01 to 03 as submitted (attached as Annexure C); 
   
 (b) that a maximum of three (3) bedrooms to be let, be permitted on 

Erf 6879 Eastcliff; 
   
 (c) that the owner/manager resides on the premises and be responsible for 

the proper management of the guesthouse; 
   
 (d) that the guesthouse is utilized as such – no self-catering will be 

permitted; 
   
 (e) that no kitchen facilities and/or prep bowls be allowed in the 

guestrooms; 
   
 (f) that no facilities (bar/restaurant or any other) be provided for non-

residents of the accommodation establishment and that these facilities 
only be used by bona-fide guests of the establishment; 

   
 (g) that the selling or serving of liquor will be subject to the owner obtaining 

the necessary Liquor Licence; 
   
 (h) that a single non-illuminated sign that complies with the Municipal By-

Law on signage, may be displayed on each property; 
 (i) that a maximum of one (1) permanently demarcated parking bay per 

guestroom and two (2) for the owner/manager be provided within the erf 
boundaries; 
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 (j) that the applicable tariffs, as determined by the annual budget, be made 
applicable, which tariffs are automatically adjusted in terms of the 
annual budget; 

   
 (k) that the accommodation facility complies with Health and Safety 

Legislation and that this approval will be subject to regular inspections 
by the Fire Control Co-ordinator and the Health Inspector; 

   
 (l) that a R918 Certificate of Acceptability must be applied for at the 

Overberg District Municipality; 
   
 (m) that the guest house be conducted in such a manner that it is not found 

to be detrimental to the peacefulness and amenity of the surrounding 
area; 

   
 (n) that all the conditions in the Services Report (attached as Annexure H), 

be complied with; 
   
 (o) that all conditions imposed by the Fire Department (attached as 

Annexure G), be complied with; 
   
 (p) that the boundary wall transgressing onto municipal property is 

removed or an application for the retention of the wall is submitted to 
Property Administration within 60 days from the date of the decision 
letter; 

   
 (q) that the illegal utilisation of a portion of Erf 4771 is ceased immediately 

and that all garden ornaments are removed and that the portion of 
Erf 4771 is rehabilitated with indigenous plants to the satisfaction of the 
Overstrand Municipal Environmental Services; 

   
 (r) that this approval does not absolve the owner/applicant from 

compliance with any other relevant legislation, and 
   
 (s) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with; 
   
4. that the applicant and objector be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 
2015 with regard to the above conditions of approval 

 
11.1 REASONS FOR RECOMMENDATION  

 
 The proposed uses will have a minimal impact on the surrounding area. 
 The diversification of uses on the property will positively contribute to job 

creation, economic growth and tourism in the area. 
 The removal of the restrictive condition will not change the residential character 

which has been established. 
 No objections have been received from the adjacent property owners. 
 The application has followed due procedure. 
 None of the internal departments have any objection. 
 The proposal is compliant with the spatial policies contained in the SDF. 
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 The proposal is consistent with the spatial principles as set out in SPLUMA and 
LUPA. 

 
12. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Letter 
Annexure C: Site Development Plan 
Annexure D: Title Deed 
Annexure E: Comment: Property Administration 
Annexure F: Comment: Department of Environmental Affairs and Development 

Planning (Land Management) 
Annexure G: Comment: Fire Services 
Annexure H: Services Report 

 
 

RESPONSIBLE OFFICIAL : P ROUX 
 
TARGET DATE FOR IMPLEMENTATION : 13 JUNE 2019 
 
TARGET DATE TO INFORM APPLICANT : 13 JUNE 2019 
 
TARGET DATE TO INFORM OBJECTOR : 13 JUNE 2019 
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