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ERF 3941, 266 EIGHTH STREET, VOËLKLIP, HERMANUS, OVERSTRAND MUNICIPAL 
AREA: PROPOSED DEPARTURE: LF BIDEN 
 
3941 HVK (3238) 
P Roux (028) 313 8900 Hermanus Administration 
7 February 2021 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 26 June 2019 from LF Biden for a departure in terms 
of Section 16(2)(b) of the Overstrand Municipality By-Law on Municipal Land Use 
Planning, 2015 applicable to Erf 3941, Hermanus in order to: 

 
❖ relax the western lateral building lines from 2m to 1,325m and 0,20m respectively 

to accommodate alterations on the ground and first floor; 
❖ relax the rear building line from 2m to 0m in order to accommodate the proposed 

improvements on the building, and 
❖ exceed the permissible height restriction applicable to boundary walls/fencing 

from 2,1m to 2,235m at the highest point. 
 

The Locality Plan of the property concerned is attached as Annexure A, the 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan (SDP) is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 3941 is situated in Voëlklip, a suburb of Hermanus, and is 495m² in extent.  The 
property is zoned Residential Zone 1 and therefore a 2,1m boundary wall height 
restriction and a 2m rear- and lateral building line applies.  The applicant seeks to 
deviate from these parameters in order to accommodate ground floor covered yard 
areas to the north and west, as well as a first-floor covered terrace area. 

 
The application was initially submitted, and it was found that the new “Clear-Vu” 
fencing exceeded the 2,1m height restriction above the Natural Ground Level (NGL).  
The applicant was requested to amend the building plans and the land use 
application to include the deviation from this height restriction, which the applicant 
subsequently did. 

 
An approved building plan, dated 29 July 1999, indicates a portion of the dwelling 
unit situated on the northern rear boundary and western side boundary. The portion 
of the dwelling contains a bedroom, bathroom and laundry room. This portion is 
considered inter-leading and forms part of the main dwelling unit, as it is directly 
accessible from the rest of the dwelling unit via two doors. 
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4. SUMMARY OF APPLICANT’S MOTIVATION 
 

The main points of motivation are conveyed as follows (the detailed motivation is 
attached as Annexure B): 

 

• The proposed ground floor roofs will be spanning between existing walls and will 
not protrude above any existing structures. 

• Neighbours have no views of these roofs and will not be affected by any shading 
or reduced light penetration or privacy. 

• The new first floor covered terrace roof will be set back from the west boundary 
by 1,325m (as per the existing structure) and will have a screen wall on the west 
side. 

• There will be no privacy impact on the neighbours and there will be no additional 
shading cast onto the neighbouring property. 

• A minimal impact on the character of the surrounding area will occur as no 
change in land use is proposed, other than the temporary employment as a result 
of the construction on site. 

• There will be no impact on external engineering services, safety, health and 
wellbeing of surrounding communities. 

• No impact on the biophysical environment is foreseen. 

• There will be no impact on parking or access, as there will be no new residents 
using these additions. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 20 September 2019 25 October 2019 

Internal Departments Yes 20 September 2019 25 October 2019 

Ward councillor Yes 20 September 2019 25 October 2019 

Total comments NONE 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Department 26/09/2019 
The building plan to comply with 
the Building Act and all other 
applicable law. 

112



MUNICIPAL PLANNING TRIBUNAL  1 APRIL 2021 

 
 

Telkom 29/10/2019 Annexure D. 

Fire Services 7/11/2019 Annexure E. 

Engineering Services 17/11/2019 Annexure F. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
No objection was received during the public participation process. 

 
8. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All internal departments support the application. 

 
9. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

9.1 Background 
 

 N/A 
 

9.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The (in)consistency of the application with regards to the planning principles, 
can be considered as follows: 

 
Spatial Justice 
N/A 

 
Spatial sustainability 
The proposed development will not influence environmental sensitive areas or 
impact on existing agricultural land. 

 
Spatial Efficiency 
The proposed development will seek to make efficient use of the property. 

 
Spatial resilience 
N/A 

 
Good administration 
The application followed the required planning procedures and the public 
process has been followed. 

 
9.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 9.2 above. 
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9.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The proposed application is in line with the forward planning documents of the 
Municipality.  

 
9.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
9.6 Impact on Municipal engineering services 

 
No additional municipal services will be required. 

 
9.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
9.8 Existing and proposed zoning comparisons and considerations 

 
As stated under the background heading, Erf 3941 is situated in Voëlklip a 
suburb of Hermanus.  The property is zoned Residential Zone 1 and therefore a 
2,1m boundary wall height restriction, 2m rear- and lateral building lines apply.  
The applicant seeks to deviate from the parameters of the Zoning Scheme.  
The property’s zoning will remain unchanged. 

 
9.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

N/A 
 

10. THE DESIRABILITY OF THE PROPOSAL 
 

The departure application is for the following: 
 

❖ to relax the western lateral building line from 2m to 1,325m and 0,20m 
respectively to accommodate alterations on the ground floor and first floor; 

❖ to relax the rear building line from 2m to 0m, in order to accommodate the 
proposed improvements on the building; and 

❖ to exceed the permissible height restriction applicable to boundary walls/fencing 
from 2,1m to 2,235m at the highest point. 

 
Firstly, the applicant proposes to make alterations to the existing laundry and 
bedroom by adding a roof section to the laundry which will encroach upon the 
northern 2m rear building line.  It is noted that the laundry and the bedroom with en-
suite which is situated in the north western corner of the property was never formally 
approved on the building plans, this is due to the following information:  

 

• 1973 the building plan approved which only indicated the main dwelling with 
the garage. All buildings were to comply with the respective building lines.  

• 1974 a carport was constructed on the north western corner. 

• 1995 the carport was indicated as a garage on the plan and on the building 
plan dated July 1999 a laundry and the bedroom with en-suite was indicated 
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in the space of the garage, however the building plan was not coloured in 
correctly to indicate the changed of use or that carport will be enclosed. 

 
As confirmed by Building Control the validity of the use change and the structure 
itself cannot be confirmed. In terms of National Building Regulations Act 103 of 1977 
all new work not previously approved must be coloured in on the building plan, as 
evident in recent court cases if the building or structure is not coloured in then the 
building/structures were never formally approved.  Thus, the validity of the 
structures is questioned.  The motivation of the applicant does not relate to the 
change of use of the structure and therefore the application is flawed.  It should be 
further noted that the conditions were indicated on the 1999 building plan which 
relate to development parameters, the first parameter is: Lateral building line 1,2m.  
The property owner at the time evidently did not adhere to this parameter.  Due to 
the nature and proximity of the new roof section to the laundry the proposed 
encroachment of the northern rear building line cannot be supported until such time 
the validity of the existing building and uses are approved. 

 
The second proposal is to establish a covered entrance area on the ground floor, 
specifically on the western boundary, between the main dwelling and Erf 3940, 
Hermanus.  This portion of the covered area measures 6,5m² in extent and can be 
considered minor in scale and will not have a detrimental impact on the rights of the 
adjacent property owner because it will be lower than the existing boundary wall and 
will be used as an entrance to the main dwelling which is already situated on the 
western side.  The fall of the roof, from north to south, will ensure that the 
stormwater be contained within the boundaries of the property.  

 
The third proposal is to establish a covered terrace on the first floor.  The application 
to deviate from the lateral building line restriction, from 2m to 1,325m is to 
accommodate the proposed terrace on the load-bearing wall of the existing building.  
No windows are proposed facing directly onto the adjacent Erf 3940, Hermanus, 
which mitigates potential impacts on the right to privacy for the neighbouring 
property.  Considering that the proposed terrace will replace the existing pergola 
structure, it could be viewed that the covered terrace better preserves the right to 
privacy of the neighbouring property.  The covered terrace further does not have an 
impact on the streetscape of area as the street building line is maintained and not 
encroached upon. 

 
The fourth and last proposal is to install a new “Clear-Vu” fencing at highest point on 
the lateral boundary will measure 2,235m.  The proposal includes an application to 
deviate from the 2,1m height restriction on boundary walls.  This is 0,135m deviation 
at a single point of the proposed boundary wall, which can be deemed minor in 
nature and still in keeping with the character of the surrounding area.  It will not have 
an impact on the streetscape as it is positioned on the lateral boundary. 

 
Sufficient parking and access are provided for in the development and all other 
prescriptions of the Zoning Scheme are complied with. 

 
All four the departures are minor in scale and will not detract from the character of 
the surrounding area however as stated in this report only the first proposal cannot 
be supported due to the history of the property.  The remaining departures can be 
considered desirable. 
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11. RECOMMENDATION 
 

1. that the application in terms of Section 16(2)(b) of the Overstrand Municipal By-
Law on Municipal Land Use Planning, 2015 (By-Law) applicable to Erf 3941, 
Hermanus for the following departures: 
 
❖ to relax the rear building line from 2m to 0m in order to accommodate the 

proposed improvements on the building, 
 
not be approved in terms of the provisions of Section 61 of the By-Law, 
subject the conditions listed below; 

  
 (a) that a land use application be submitted by a registered Town Planning 

Consultant within 120 days from the date of the decision in order to apply 
for the legalisation for the historical additions on the property;  

   
 (b) simultaneously to the submission of a land use application the applicant 

applies for the determination of an administrative penalty, and 
   
 (c) that should no application be received within 120 days, the structure on 

site be altered back in order to comply with the approved building plan; 
   
2. that the application in terms of Section 16(2)(b) of the Overstrand Municipal By-

Law on Municipal Land Use Planning, 2015 (By-Law) applicable to Erf 3941, 
Hermanus for the following departures: 
 
❖ to relax the western lateral building lines from 2m to 1,325m and 0,20m 

respectively to accommodate alterations on the ground floor and first floor, 
and 

❖ to exceed the permissible height restriction applicable to boundary 
walls/fencing from 2,1m to 2,235m at the highest point; 

 
be approved in terms of the provisions of Section 61 of the By-Law, subject to 
the following conditions: 

  
 (a) that this approval only relates to the relaxation of the building lines as 

indicated on Site Plan 2019, Drawing No.: MB-H-100 Rev-C (attached as 
Annexure C); 

   
 (b) that building plans be submitted to the Building Department for approval, 

subject to the finalisation of conditions 1(a), (b) and (c); 
   
 (c) that all the conditions of Telkom (attached as Annexure D), be complied 

with; 
   
 (d) that all the conditions of Fire Services and Engineering Services, 

(attached as Annexures E and F), be complied with; 
   
 (e) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with, and 
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 (f) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation. 
   
3. that the applicant be notified of its right of appeal in terms of Section 78 of the 

Overstrand Municipality By-Law on Land Use Planning, 2015 with regards to 
the above conditions of approval 

 
12.1 REASONS FOR APPROVAL 

 

• The conversion of the existing pergola to a covered terrace will have a minimal 
impact on the street scape and adjacent property owners in terms of visual 
impact. 

• The covered terrace on the first floor does not propose any windows and/or 
openings facing directly onto the adjacent property (Erf 3940, Hermanus). 

• The boundary wall at its highest point exceeding 2,1m in height will not have an 
impact on the street scape. 

• The proposal will not have a detrimental impact on the character of the 
surrounding area. 

• No objections were received from adjacent property owners. 

• The application has followed due process. 

• The proposal is compliant with the spatial policies of the SDF. 

• The proposal is consistent with the spatial principles as set out in SPLUMA and 
LUPA. 

 
12.2 REASONS FOR NON-APPROVAL 

 

• The proposed encroachment of the roof on the northern side of the property is 
tied to the usage and validity of the existing structure (bedroom, en-suite and 
laundry);  

• The conversion of the carport into a garage and then into a bedroom, en-suite 
and laundry was never formally approved and was historically only indicated as 
existing structures; 

• Formal application needs to done in order to legalise the existing encroachments 
prior to the consideration of the proposed encroachment of the rear building line; 

• Comment form the Building Department indicates that the alterations made to the 
carport where never formally approved due to it not being coloured in correctly. 

 
 

13. Annexures 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Comment: Telkom 
Annexure E: Comment: Fire Services 
Annexure F: Services Report 
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