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4.3 
ERF 4177, 2 LAGOON DRIVE, ONRUSTRIVIER, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR AMENDMENT OF THE CONDITIONS OF AN EXISTING APPROVAL 
AND AMENDMENT OF THE SITE DEVELOPMENT PLAN: MESSRS PLAN ACTIVE TOWN 
AND REGIONAL PLANNERS ON BEHALF OF LA & RM VAN DYK 
 
4177 HON (3498/2019) 
H Olivier (028) 313 8900 Hermanus Administration 
9 December 2020 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 8 November 2019 from Messrs Plan Active Town 
and Regional Planners on behalf on LA and RM van Dyk on Erf 4177, Onrustrivier for 
an application in terms of Section 48 of the Overstrand Municipality By-Law on 
Municipal Land Use Planning, 2015 (By-Law) for the following: 

 
❖ Amendmend of the conditions of approvals in respect of an existing approval 

in terms of Section 16(2)(h) of the By-Law, which restricts the subject property 
to be used for an art gallery and residential component only to now also use 
the property for office use and the residential component, and  

❖ Amendment of the Site Development Plan in terms of Section 16(2)(i) of the 
By-Law in order to accommodate additional land uses.  

 
The application will enable the applicant to allow for additional land uses on the 
property other than an art gallery and residential component. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The property was rezoned to Business Zone II (in terms of Section 8 Zoning Scheme 
Regulations) in 1994, subject to a condition that the property be restricted to an art 
gallery and residential component.  In 1998 the owner also rezoned the neighbouring 
property and consolidated the two (2) properties.  The same restrictive condition was 
made applicable to the consolidated erf. 

 
The property owner is at this stage utilising a portion of the building for an estate 
agency and wants to amend the condition. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The application is motivated as follows: 

 
❖ The erf measures 1371m2 in extent and is an upmarket area. 
❖ The erf is zoned Business Zone III, whilst most surrounding properties are zoned 

Residential Zone I. 
❖ The applicant wants to change the limiting conditions to also allow for office 

purposes. 
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❖ The application will not impact on the character of the area, as the existing 

residential component and estate agency are associated with home occupation 
which is a primary right under Residential Zone I. 

❖ “Home occupation” means the practising of an occupation, profession, art or 
trade, or the conducting of an enterprise, which includes an estate agency, from a 
dwelling unit by one or more of the occupants of a dwelling unit, provided that the 
dominant use of the dwelling concerned shall remain for the living 
accommodation of a single family, and the property complies with the 
requirements contained in this Zoning Scheme for a home occupation, but does 
not include adult entertainment. 

❖ Will still be used as a business and residential component. 
❖ The existing accesses off Lagoon Drive for the double garage and off Van 

Blommestein Street for the art gallery parking will be used. 
❖ No additional impact on traffic is expected. 
❖ No additional parking will be required for the offices as six (6) bays are already 

provided at a ratio of 4/100m2.  The office floor area is 149m². 
❖ The area is already serviced and there will be no additional impact on services. 
❖ There are no restrictions in the title deed that prohibit this application. 
❖ The Overstrand Municipality SDF, 2006 earmarks this area for residential 

purposes, but this erf is already zoned Business. 
❖ The Overstrand Municipality GMS, 2010 earmarks this area for status quo. 
❖ This application for amendment of conditions as well as amendment of site 

development plans will only mean an area of an art gallery will now be able to be 
utilised for office purposes, which will not change the character of the area. 

❖ The erf has no heritage value. 
❖ No environmental listed activities are triggered. 

 
Planning Principles: 

 
Spatial Justice 
N/A 

 
Spatial Sustainability 
No impact on conservation worthy areas. 

 
Efficiency 
N/A 

 
Spatial Resilience 
N/A 

 
Good Administration 
The Municipality will ensure a streamlined process and a good public participation 
process 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 14/02/2020 20/03/2020 

Ward councillor Yes 14/02/2020 20/03/2020 
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Total comments TWO (2) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the Proposed Draft By-Law on Municipal Land Use Planning? 

N/A 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Overberg District Health 6/2020 No objection. 

Fire Department 24/02/2020 No objection.  

Building Department 18/02/2020 No objection. 

Engineering Branch 21/02/2020 See Annexure G. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
1. Objection 

 
The subject property is situated in a residential area with no business 
activities, and not in a mixed-use area. 

 
Applicant’s Response 

 
The property is situated in a mixed-use area, with the Onrust Caravan Park 
opposite the property, the Onrust Community Hall close by, and estate agencies 
and shops higher up in Van Blommestein Street.  The objector’s opinion is 
therefore incorrect. 

 
Town Planner’s Response 

 
The objections and applicant’s response are noted.  It appears that the objectors 
refer more to Lagoon Drive and the area next to Lagoon Drive, that has a purely 
single residential character.  The applicant however is motivating his application 
more in context to the wider area close to Van Blommestein Street, which does 
have other land uses, and which the applicant refers to as not a predominant 
single residential area, with mixed uses. 

 
Both parties are correct in their opinion about the character.  Lagoon Drive 
residential pocket has a strong residential character, and the area next to Van 
Blommestein Street has a mixed-use character. 
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It must also be noted that the property is situated outside the Local Economic 
Opportunity areas as identified for Onrust River, of which there is such an area 
identified in Van Blommestein Street.  The property however already has a 
Business zoning. 

 
2. Objection 

 
The motivational report is vague and lacks particularity, and no sketch plan 
was attached, and no reference was made to the type of offices consent is 
required. 

 
Applicant’s Response 

 
It is indicated in the motivation that the residential unit will still be utilised, with 
only to include office space in the other area.  The owner will still reside on the 
property and has no plans to expand the building to create additional business 
space.  It was not necessary to provide a sketch plan of the building, as no 
changes were proposed. 

 
Town Planner’s Response 

 
The comments are noted.  The applicant did address the concern.  Also note that 
it is indicated on the “Site Plan” submitted with the application that the office/ 
gallery GLA is 149m2, which is an indication of the limitation.  The concerns 
regarding the type of office use is later discussed in this report. 

 
3. Objection 

 
The office use will allow higher visitation to the property for longer periods 
with a negative impact on neighbouring properties as well as the use of 
Lagoon Drive.  Negative impact on safety and risk for criminal activity. 

 
Applicant’s Response 

 
The owner has been residing on the property for the last 15 years and 
experienced more people visiting the property as an art gallery than as an estate 
agency office.  

 
The art gallery had to hold auctions and art shows till late at night (after normal 
office hours), which caused much greater negative impact on the neighbours.  

 
The paved area in front of the building was created for the building prior to the 
consolidation of the site, whereafter parking was created for the gallery off Van 
Blommestein Street.  Only this parking will be used for office purposes. 

 
Note the premises were also used by a property agent from 2004 up until 2008 
with no complaints, and complaints with regards to the existing estate agency 
were also only received after the public participation process. 

 
Town Planner’s Response 

 
The comments are duly noted.  The comments regarding an increase in visitors 
to the site are noted, but it is speculative.  An estate agency operates during 
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normal office hours and will during such hours in all probability have more 
permanent people at the site and then also visitors.  Visitors will come visit 
specific estate agents, and come to view properties that are for sale.  An art 
gallery have very limited staff administering the art gallery and will also have 
much less visitors during the normal office hours, due to the fact that an art is a 
niche market.  However, art exhibitions and art shows, which will happen at 
limited occasions will be held usually after normal office hours and can result to 
many more people visiting the premises for such occasions than in the case of an 
estate agency. 

 
Ultimately the impact of an estate agency or other office use will have a possible 
greater impact during the day, in a consistent manner, while visitors to an art 
gallery will be more after hours in an inconsistent manner.  It is therefore 
debatable which of these facilities would have a greater impact on neighbouring 
properties. 

 
The objections regarding safety and criminal activities are speculative, and the 
fact that an art gallery or offices be on the property, should not lead to an 
increase or decrease in safety or criminal activities. 

 
The applicant’s comments that an estate agency operated on the property from 
2004 to 2008 and no objections were received, is noted.  This fact cannot be 
debated or concurred with by this office.  It must however be noted that if the 
statement is correct, such activity would have been an illegal activity. 

 
4. Objection 

 
The application will have a negative impact on the conservation of the area, 
and there is no need for offices in the area as it is close to the business 
node in Van Blommestein Street with restaurants, estate agencies, etc. 
There is also vacant land in Van Blommestein Street that could be used for 
offices.  It is also not clearly indicated if the office use will only be on the 
ground floor or if it is a home occupation. 

 
Applicant’s Response 

 
The owner is of the opinion that the estate agency has less of an impact than the 
art gallery.  The fact that there is other vacant land in the area earmarked for 
business purposes is not relevant, and this application on Erf 4177, Onrustrivier 
must be considered on its own merits.  It is clearly mentioned that a portion of the 
building on ground floor, previously used as an art gallery, will be used as offices, 
and no further developments are proposed.  

 
The concept of the office and the residential component is similar to a home 
occupation in terms of Single Residential Zone I zoning.  The primary use will be 
residential, and a smaller percentage will be used as an office. 

 
Town Planner’s Response 

 
The comments are duly noted.  The objectors motivate that the estate agency 
has other options where to accommodate their business, but is now occupying a 
property not earmarked for estate agency purposes.  Their comment is correct, 
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but the applicant’s opinion that this application should be considered on its own 
merit is also correct. 

 
It was clearly indicated in the application that only the area where the art gallery 
operated, which is on the ground floor only, will be utilised for office purposes. 

 
The applicant’s opinion that the existing situation on Erf 4177, Onrustrivier is 
similar to a home occupation can only partially be supported.  A home occupation 
will only have three (3) people working from the premises, which includes the 
home owner that is involved in the business, it will draw limited feet and will also 
have very limited signage.  The new Zoning Scheme Regulations (October 2020) 
also limit the footprint of a home occupation to a maximum of 50m2, and the 
resident must be involved in the business. 

 
The above-mentioned restrictions and new restrictions were all inserted to limit 
impact on residential areas.  The use of the property for residential 
accommodation and estate agency (office use) might be in line with the type of 
uses allowed in a home occupation, but it is being operated on a much bigger 
scale with a much greater impact on the adjacent residential area. 

 
5. Objection 

 
Is the application in line with the relevant legislation refereed to in the 
application? 

 
Applicant’s Response 

 
It is in line with the legislation and has been motivated in terms of the planning 
principles.  The application has been deemed to be completed in terms of the 
requirements of the By-Law and has been processed. 

 
Town Planner’s Response 

 
The objectors are of the opinion that there is a lack of information in the 
motivation and therefore the application is not clear enough to what the scale and 
future activities will entail.  It is however, clearly indicated that the intension is to 
utilise 149m2 for office space.  It is also indicated that the application is made to 
allow any office uses on the property in future (only in the 149m2 area). The 
objector’s concerns relate more to the possible future office activities that might 
lease the space, and for example security firm offices were mentioned, as this 
could have a greater impact with possibly more vehicles and traffic after hours.  
The applicant basically cannot provide such information, as he would be 
speculating who will lease the office space after the estate agency.  The 
objector’s concern is however noted, as at least surrounding neighbours know 
what impact an art gallery and estate agency have on the area. 

 
If the office use is approved the identified area could also be used for a bank, 
postal office, etc., which would have a much greater impact on the area.  To allow 
full blow office rights should therefore carefully be considered, rather limiting the 
land uses. 
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6. Objection 
 

UKH Neugebeuer included a list of surrounding property owners (petition) 
whom have some concerns regarding the proposed application. 

 
Applicant’s Response 

 
In terms of the requirements of a petition listed members should sign the 
document, which was not done.  This extended part of the objection should be 
disregarded, but the issues on such page were discussed. 

 
Town Planner’s Response 

 
The applicant’s response is supported.  It is to be noted that in terms of the By-
Law only the persons, who duly signed the petition and whose contact address 
are duly provided, is considered the legal objector. 

 
7. Objection 

 
The Business Zone III zoning should never have been allocated, and a more 
proper approach would have been a consent use for an art gallery.  This 
will make it easier for similar applications in the area, as a precedent has 
been created. 

 
Applicant’s Response 

 
The business rights were considered and approved following due process, and 
the statement is not relevant.  Council must consider the facts at hand, and not 
on what could happen in future. 

 
Town Planner’s Response 

 
The objector’s comments are duly noted.  When the art gallery was approved in 
1994, the Section 8 Zoning Scheme Regulations were applicable.  In terms of the 
Residential Zone I zoning, the primary use was dwelling house and consent use 
for an additional dwelling unit.  The only other way to accommodate the art 
gallery on a permanent basis was to rezone the property to Business Zone II at 
that stage.  Such zone also made provision for a shop as primary use, which then 
accommodated the art gallery.  It was also then limited only to be used as an art 
gallery.  This was therefore the only planning tool for Council to accommodate 
the art gallery use on a permanent basis in 1994. 

 
The objector’s statement that the business zoning provides the landowner with 
some expectation, is not unfounded, as the application is now directed to obtain 
one of the consent uses under the Business Zone III zoning which is office use. 

 
The fact is that a precedent was already created with council’s decision for art 
galleries in residential areas, however it must be carefully considered if allowing 
the change thereof to full blown office use purposes will not create a further 
precedent. 
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8. Objection 

 
The limitation of the old approval to only art gallery and residential was to 
ensure that the business does not infiltrate the residential area of 
Onrustrivier. 

 
Applicant’s Response 

 
There are already numerous businesses in the area, with a much greater impact 
than offices.  This office use application therefore is only a proposed change in 
use for an area already utilised as a gallery.  The use is similar to the art gallery 
use, which is compatible with surrounding land uses. 

 
Town Planner’s Response 

 
Both comments are duly noted.  There is already a historic business on the 
property.  The important issue here is whether the full office use would have a 
greater impact on the residential area to the east, not necessarily the infiltration of 
the residential area. 

 
9. Objection 

 
The application uses the existing zoning to motivate the “office” use to be 
permitted. 

 
Applicant’s Response 

 
The section of the report was only to motivate the application in terms of the 
Zoning Scheme and does not entail anything out of the ordinary.  The application 
is in line with the Zoning Scheme Regulations and is also motivated to be in line 
with surrounding land uses. 

 
Town Planner’s Response 

 
Both comments are duly noted. 

 
10. Objection 

 
It is not clear whether there are any restrictive conditions in the Title Deed 
of Erf 3297, Onrustrivier to utilise it as business as it is zoned Business. 
The further development of Erven 4177 and 3297 could lead to various 
business options with negative impacts and safety rights. 

 
Applicant’s Response 

 
This application does not include Erf 3297, Onrustrivier, and the applicant has no 
information regarding such property’s rights.  This application should be 
considered on its own merits, and speculation of developing both these 
properties should not be considered.  An estate agency previously operated for 
three (3) years on Erf 4177 without safety risks.  
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Town Planner’s Response 

 
Although the objector’s comments are duly noted, the applicant’s opinion that the 
objector is speculating and that this application should be considered based on 
its own merits, is supported. 

 
11. Objection 

 
Once the business zoning was allocated to the property the following 
pressures were created: 

▪ local authority is pressured to agree to future zoning changes, and 
▪ uplifting of restrictive conditions leads to alternative uses. 

 
Applicant’s Response 

 
The application must still be considered on its own merit, and this application is 
only to use the same space for the art gallery for office space. 

 
Town Planner’s Response 

 
Both comments are duly noted.  The objector is again referring to a precedent 
that was created.  This is true to a certain extent, but then the fact is that an art 
gallery (and an illegal estate agency) was operated on the property over the last 
25 years, and the property was rezoned 25 years ago.  The Municipality can only 
now consider the existing environment around the erf and the merit of the 
application at this stage. 

 
12. Objection 

 
Negative impact of traffic and increase of staff.  The traffic influx for the art 
gallery was for limited occasions and limited time periods.  The parking lot 
next to Van Blommestein Street is hardly used, and up to five (5) vehicles 
park on the corner of Lagoon Drive, creating a dangerous traffic situation 
for vehicles and pedestrians entering Lagoon Drive.  The left-in left-out 
traffic arrangement for the parking off Van Blommestein Street is ignored 
by the road users. 

 
Applicant’s Response 

 
The office use will have less impact on traffic.  The parking off Van Blommestein 
Street has already been approved in 1998 and sufficient parking can be provided.  
The primary parking area will be from Blommestein Road.  The owners will 
comply with parking regulations. 

 
Town Planner’s Response 

 
The comments of the objector and applicant are duly noted. It is speculative to 
presume offices will create a greater influx than an art gallery. It is safe to 
assume that offices will lead to a consistent flow of traffic during the day, whilst 
an art gallery will create possible traffic increase after hours or on weekends 
when art exhibitions are usually held. It is however very difficult to prove that the 
proposed office use will have a greater traffic impact than an art gallery. 
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The objections regarding traffic and pedestrian safety are valid concerns, and the 
Municipality should carefully consider if it is necessary to apply stricter conditions 
for this consideration for additional rights. 

 
It is safe to say that at this stage, the employees of the estate agency on the site 
mostly park their vehicles off Lagoon Drive, and not Van Blommestein Street.  
Considering the old original approvals from 1994 and 1998, it is interpreted that 
parking for the art gallery was mainly to be off Van Blommestein Street, and any 
parking off Lagoon Drive should be in such manner that it should not have 
created any traffic problems.  Considering the fact that more traffic would be 
created to the property during office hours, should the additional office rights be 
granted, serious consideration should be given to alter or remove the parking off 
Lagoon Drive.  This would not only ensure better traffic and pedestrian safety, but 
also help limit the impact of the office use on the residential character of Lagoon 
Drive. 

 
13. Objection 

 
The estate agent’s flags, signage and branded agent vehicles have 
rendered the residential area unappealing and changed the character of the 
residential area. 

 
Applicant’s Response 

 
The lessee will comply with the advertising By-Law of the Overstrand 
Municipality.  The intension is to utilise the existing land use on the subject 
property that are offices for the estate agents. 

 
Town Planner’s Response 

 
The applicant’s comments are not unfounded.  It is also the opinion that the 
existing estate agency does at times place large flags on the property, which in 
all likelihood is not in line with the advertising By-Law of the Overstrand 
Municipality.  Should the proposed offices comply with the By-Law, the impact 
would be less. 

 
It is also the opinion that the signage in Lagoon Drive should be limited, to protect 
the residential character of the area next to Lagoon Drive. 

 
14. Objection 

 
A quiet low impact art gallery is now replaced by a visually intrusive full-
fledged business, and it is considered “leap frog” land use.  This will lead 
to fragmentation of the Onrustrivier business node. 

 
Applicant’s Response 

 
Art galleries must host art exhibitions and even auctions to be financially viable, 
which has a much greater impact on neighbours than an estate agent’s office. 
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Town Planner’s Response 

 
Both comments are noted.  The objectors’ comment regarding “leap frogging” is 
noted.  It appears that the art gallery was allowed to enhance the tourism 
character of Onrustrivier and provide economic opportunities when it was 
approved.  The property does have a business zoning to be utilised for art gallery 
purposes for more than 25 years, therefore it is debatable if the application must 
be considered as “leap frogging”. 

 
15. Objection 

 
The property in future may possibly be used for activity with a greater 
impact, possibly even a shop if the conditions are amended.  The type of 
offices is not specified which can have a much greater impact than an art 
gallery.  The zoning and land use is not in line with current trends and the 
character of the area. 

 
Applicant’s Response 

 
The objector is speculating, however only the existing art gallery area will be 
utilised for office purposes.  The application is not to allow a shop.  An art gallery 
and offices have similar impact, and an art gallery even has a greater impact than 
offices. 

 
Town Planner’s Response 

 
Both comments are noted. The application is only for office use purposes, with 
the residential component to remain on the first (1st) floor. 

 
The objector’s concern regarding the type of “office” to be allowed and the impact 
thereof on the character of the area is not unfounded, considering the different 
impact of land uses allowed under “office” definition. 

 
The applicant did motivate in his report that the office will be similar to home 
occupations such as estate agents, doctor’s surgery, etc. allowed to operate from 
home.  Office use will however also allow a bank or post office, which could have 
a much greater impact on the character of the area and surrounding property 
owners.  It is therefore the opinion that a limit can be placed on the type of office 
uses allowed, to ensure the impact on the residential component is limited. 

 
16. Objection 

 
The estate agency is being operated illegally and the use is purely based on 
financial gain for the landowners. 

 
Applicant’s Response 

 
The application is to legalise the current land use and to utilise the property to its 
full potential.  

 
When the current owner purchased the property, an estate agency was already 
established in the area that was allocated to an art gallery. 
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Town Planner’s Response 

 
The comments are duly noted.  The application is to legalise the existing illegal 
situation. The fact that there is an existing estate agency on the premises should 
have no relevancy in the consideration of the application.  The applicant’s opinion 
that the leasing of the premises is for financial gain is not debated, but then would 
leasing the premises to an art gallery also be for financial gain. 

 
17. Objection 

 
Not everybody received notices. 

 
Applicant’s Response 

 
No comment provided. 

 
Town Planner’s Response 

 
Registered notices were sent to nineteen (19) surrounding possibly affected 
property owners, and also the Onrustrivier Ratepayers Association.  Only four (4) 
notices were returned to the Municipality which were not collected from the Post 
Office. 

 
A fair public participation process was followed in line with the requirements of 
the Planning By-Law. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
 See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
See Paragraph 7 above. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
N/A 
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Spatial Sustainability 
The application will have no impact on environmentally sensitive areas or 
valuable agricultural land. 

 
Any possible increased impact of the business use should however be carefully 
considered to ensure the residential character of the residential area next to 
Lagoon Drive is not negatively affected by commercial activities. 

 
Efficiency 
It is more efficient for the landowner to lease the property to an estate agency 
than to not have any lease at all. 

 
Spatial Resilience 
The amendment of the condition will enable the property owner to lease the 
business portion within the building for other land uses which would provide for 
a larger pool of lessees and would ensure less periods the business will stand 
empty. 

 
Good Administration 
A good public participation process was followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

The property is zoned Business Zone III.  This area is not identified for 
commercial purposes in terms if the SDF, but the erf is already zoned for such 
purposes. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal Engineering Services 

 
No new services will be required. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The new proposal will still be in line with the Overstrand Zoning Scheme. 

 
10.9 THE DESIRABILITY OF THE PROPOSAL 

 
Erf 4177, Onrustrivier is situated on the corner of Lagoon Drive and Van 
Blommestein Streets in Onrustrivier. 
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An approval was granted in 1994 for a rezoning of Erf 3214, Onrustrivier.  The 
approval was granted to allow an art gallery on ground floor level, and a 
consent use was approved to allow a dwelling on the first floor.  In 1999 an 
application was made to rezone Erf 3803, Onrustriver and consolidate it with 
Erf 3214, Onrustrivier.  This was due to the fact that parking was created on 
Erf 3803, Onrustrivier for the gallery.  The approval only granted business rights 
for an art gallery limited to the ground floor of the building and the residential 
component on first floor level.  Erven 3214 and 3803 were consolidated to 
create Erf 4177. 

 
The property had a Business Zoning for the last 25 years to operate an art 
gallery/dwelling.  It is noted that the existing landowner indicated the property 
was also previously used as an estate agency, but this fact cannot be debated 
or concurred with by this office. 

 
The fact is the estate agency on the property is operating illegally and in conflict 
with Council’s approval, hence the reason why this land use application to 
amend the condition limiting the business use to an art gallery, was submitted. 

 
The new owner is only utilising a portion of the ground floor area of 149m2 
(GLA), as previously used for the art gallery, for estate agency’s office 
purposes.  The area on first floor level and a portion on ground floor level is still 
being utilised by the landowner as a residence.  There is also a double garage 
utilised by the owner for residential purposes, which obtains access off Lagoon 
Drive. 

 
There is an existing paved area north of the art gallery that obtains access off 
Lagoon Drive, and also a parking area south of the building which obtains 
access off Van Blommestein Street, which was created as a parking area for 
the art gallery. 

 
The applicant’s main reason for applying for the amendment of the conditions 
of approval is to change the limiting conditions to accommodate other office 
uses.  The application was fully motivated as can be seen under the summary 
of the motivation report. 

 
The application was duly advertised by sending notices to surrounding property 
owners.  Two (2) letters of objection were received. 

 
The applicant was provided with an opportunity to respond to the objections.  
This was discussed in detail under point 7 in this report. 

 
The major points of concern will be discussed in more detail and include the 
impact on the character of the area (safety, mixed-use, etc.), the precedent that 
is created (expectations, leap frog), and lastly traffic and parking concerns. 

 
The objector is of the opinion that Council created an expectation when the 
rezoning of the erf to business was approved, and such approval and this 
application will create a further “leap frog” of business purposes and create a 
precedent.  The applicant is of the opinion that there are already business 
rights on the property, and the office use purposes applied for is similar to the 
approved art gallery use. 
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The objector’s comments about “leap frogging” are duly noted, but considering 
the fact that the site already has business zoning, “leap frogging” already 
occurred 25 years ago, and the current owner cannot be blamed.  The business 
environment in 1994 was totally different than now, therefore Council had totally 
different considerations to consider at that time. 

 
The business zoning definitely did create expectations for the land owner, and 
considering the economic challenges experienced in South Africa, it is logical 
the land owner wants to ensure he/she has security of a tenant at all times. 

 
Also, the erf was already approved in 1994 for business purposes, and if any 
precedent was created it was created in 1994.  However, no other rezoning 
was approved in close proximity in this area.  The new application will not 
include a rezoning, and therefore it is the opinion that this application will not 
create a precedent, but merely expand on the type of business rights on the 
property. 

 
The second major point of objection are traffic and parking concerns.  The 
applicant is of the opinion that the office will not have a greater impact on traffic 
and parking, while the objectors foresee a greater impact.  The fact is that an 
art gallery and normal administrative or other office uses draw different clientele 
at different times of the day or week.  An art gallery would draw less people 
during office hours during the week, but could draw more people in the 
evenings and over weekends with art exhibitions, auctions and as tourist 
attractions.  It is then therefore foreseen that traffic will be less during office 
hours, but large amounts of traffic could be drawn over weekends and in the 
evenings to art galleries. 

 
Office use will operate during normal office hours and Saturday mornings.  On 
average, it would create more traffic during working hours, but almost no traffic 
in the evenings. 

 
Ultimately, it would be impossible to say if an art gallery or offices draw the 
most traffic. 

 
The objector’s concerns regarding the parking in Lagoon Drive not being safe is 
supported.  The fact that there will be constant traffic during the day when other 
businesses and tourist facilities draw traffic, makes it important that the safety 
of such parking area be revisited. 

 
The parking bay off Van Blommestein Street already provide for six (6) parking 
bays, which at the required ratio of four (4) parking bays/100m2 GLA for office 
use, is sufficient parking for the 149m2 office area.  It could be that at times, 
there would be more than six (6) vehicles visiting the offices, therefore instead 
of removing the parking area off Lagoon Drive, the area can be limited in scale 
to only provide for two (2) vehicles, which must be reserved for personnel only, 
and not be used by any visitors.  The two (2) parking bays must also be 
provided in such a manner to improve the traffic safety at the crossing of 
Lagoon Drive and Van Blommestein Street. 

 
Considering the above, it is not foreseen that there will be a major increase in 
traffic or parking requirements, only more consistent traffic during working 
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hours.  With the above-mentioned mitigation measures traffic safety can be 
improved. 

 
The third major concern is that the application will create a mixed-use character 
that would not only impact the safety of the area, but also the residential 
character of the Lagoon Drive area.  The applicant does not support such 
sentiment and is of the opinion that the office use impact would be similar to the 
art gallery’s impact.  Erf 4177, Onrustrivier is situated on the corner of Lagoon 
Drive and Van Blommestein Street with the existing building constructed on the 
corner.  The aim with the previous planning approvals were always to focus the 
business activities closer to Van Blommestein Street, and the residential 
outbuildings and back yard closer to Lagoon Drive, and the properties to the 
east and south.  

 
In this way, traffic impact and also visual impact was limited in Lagoon Drive.  
The comments by objectors of the impact of signage and flags having a visual 
impact on the residential area is not unfounded.  It is therefore recommended 
that only the existing constructed signage board and the area above the 
entrance door of the business component be utilised for signage purposes to 
limit visual impact.  The recommendations made with regards to traffic and 
parking would also help limit flow into Lagoon Drive and the residential area, 
providing more protection to the residential character. 

 
The concerns of the objectors that various types of activities could be allowed 
under the office use definition, some with a greater impact than others, are duly 
noted. The objectors’ concern is that a mixed-use character will be created, 
which could impact the safety and character of the area.  

 
The applicant motivates that the new office use will allow nothing more than 
what is allowed under a home occupation.  To ensure a balance between the 
objectors’ concerns and the applicant’s expectations, it is recommended that 
uses be limited to be more in line with home occupation uses.  It is 
recommended the uses be limited to an art gallery, and professional/clerical 
work (estate agency, doctor, etc.). 

 
The above-mentioned mitigation measures are recommended to limit visual 
impact, traffic impact and limit uses and will ensure the character of the 
surrounding area will not negatively be affected. 

 
11. RECOMMENDATION 

  
1. that the application in terms of Section 47 of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2015 (By-Law) for the following: 
 

❖ amendmend of the conditions of approvals in respect of an existing 
approval in terms of Section 16(2)(h) of the By-Law that restricts 
the subject property to be used for an art gallery and residential 
component only to enable the property also to be used for office 
purposes on ground floor level, and  

❖ amendment of the Site Development Plan in terms of Section 
16(2)(i) of the By-Law in order to accommodate additional land 
uses.  
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be approved in terms of Section 61 and subject to the following 
conditions: 

  
 (a) that the area of the building of 149m2 (GLA) on ground floor level be 

limited for land uses for art gallery purposes and professional/clerical 
purposes (estate agency, doctor’s surgery, etc.) only; 

   
 (b) that the parking area off Lagoon Drive be amended to only provide 

for two (2) reserved parking bays to the satisfaction of the 
Engineering and Operational Branches; 

   
 (c) that a revised Site Development Plan be submitted stipulating the 

limited land uses in 1(a) above and showing the amended parking 
layout for the parking area off Lagoon Drive as stipulated in condition 
1(b) above, to the satisfaction of the Senior Manager: Town- and 
Spatial Planning; 

   
 (d) that all the conditions in the Services Report (attached as Annexure 

F), be complied with, and 
   
 (e) that signage be limited next to Lagoon Drive to only signage above 

the front door entrance facing Lagoon Drive, and such signage and 
any signage to be placed next to Van Blommestein Street must be 
applied for and comply with the Signage By-Law. 

   
2. that the applicant and objectors be notified of their right of appeal in terms 

of Section 78 of the Overstrand Municipality By-Law on Land Use 
Planning, 2015 with regard to the above conditions of approval. 

 
12. REASONS FOR RECOMMENDATION 

 
❖ Office purposes allows for example security company offices, banks, port office, 

etc. which could have a much greater impact on the surrounding area due to 
influx of people and operating hours.  By limiting the uses to art gallery and 
professional/clerical purposes (estate agency, doctors surgery, etc.) the impact 
on the residential area next to Lagoon Drive can be limited. 

❖ The recommended alteration of the existing parking off Lagoon Drive would 
help limit the traffic impact and improve the traffic safety in Lagoon Drive. 

❖ The proposed new land uses will not have a greater impact on traffic and 
parking requirements, and with the minor mitigation measures the traffic safety 
concern in Lagoon Drive can be addressed. 

❖ The area utilised for business purposes (149m2 GLA) will not be increased. 
❖ The new proposed land uses would not have a greater impact on the residential 

character of Lagoon Drive, and with some mitigation measures, visual impact 
can be limited. 

❖ The objections do not prove the application to be undesirable. 
❖ The proposal is in line with the Planning Principles in that the property can be 

used more efficiently and will have more spatial resilience. 
 

13. ANNEXURE 
 

Annexure A: Locality Plan 
Annexure B: Site Development Plan 
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Annexure C: Motivation Report 
Annexure D: Objections Received 
Annexure E: Applicant’s Response to Objections 
Annexure F: Services Report  
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