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4.4 
ERF 3725, ONRUSTRIVIER MAIN ROAD, ONRUSTRIVIER, OVERSTRAND MUNICIPAL 
AREA: REZONING AND SUBDIVISION: MESSRS WRAP ON BEHALF OF GA MUSSON 
 
3725 HON (3058/2019) 
H Olivier (028) 313 8900 Hermanus Administration 
15 November 2019 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 13 May 2019 from Messrs WRAP on behalf of GA 
Musson on Erf 3725, Onrustrivier in terms of the Overstrand Municipality By-Law on 
Land Use Planning, 2015 for the following: 

 
 rezoning in terms of Section 16(2)(a) of the above-mentioned By-Law from 

Agriculture Zone I : Agriculture to Subdivisional Area (SA) to create residential 
erven, and 

 subdivision in terms of Section 16(2)(d) of the abovementioned By-Law, to 
create 2 Residential Zone I erven. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 3725, Onrustrivier is zoned Agricultural Zone I and is developed with one (1) 
dwelling.  The property measures approximately 4901m² in extent. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
 The subdivision and use will be in harmony with the urban form, fabric and 

prevailing character of the area. 
 Services such as water and sewerage are available in the area. 
 Access will be obtained from Onrustrivier Main Road, and the one portion will 

obtain access via a servitude right of way of 4m wide over the other portion. 
 It is in line with the need and desirability criteria in terms of Section 55(b) of 

LUPA, as it will have a positive economic impact, is compatible with surrounding 
uses and will increase security in the area. 

 Will have no environmental impact as the nearest wetland edge is 68m away. 
 No listed heritage activities are triggered. 
 In line with Section 42(c) of SPLUMA site specific requirements. 
 The proposal is in line with the Overstrand SDF, 2006 providing for some form of 

appropriate densification, while maintaining the village character. 
 In line with the Overstrand Municipality Growth Management Strategy, 2010 in 

that it will promote optimal land use. 
 Planning and align with spatial proposals. 
 Is in line with planning principles as follows: 
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Spatial Justice 
Employment opportunities will create a more spatially just urban landscape. 

 
Spatial Sustainability 
The site is located within a spatially sustainable area. 

 
Efficiency 
The additional erven will promote efficient use of services, land, infrastructure 
and resources. 

 
Spatial Resilience 
Proposal is in line with PSDF, SDF and OMGMS. 

 
Good Administration 
The Municipality has a good public participation record. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Press Yes 31 July 2019 6 September 2019 

Notices  Yes 31 July 2019 6 September 2019 

Ward councillor Yes 31 July 2019 6 September 2019 

Total comments TWO (2) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of 
comments 

Engineering Services 17/09/2019 See Annexure F. 

Environmental Management 12/09/2019 See Annexure G 

Building Control 31/07/2019 Supported 

Fire Department 17/08/2019 No objection. 

Eskom  7/08/2019 See Annexure H. 
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Telkom 20/08/2019 See Annexure I. 

Department Agricultural: Western Cape 9/10/2019 See Annexure J. 

Department Agricultural: National 25/11/2019 See Annexure K. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION.  

 
Two (2) letters of objection were received and the applicant was provided an 
opportunity to respond to the objections, which can be summarized as follows: 

 
1. The consent of the Department of Agriculture, which is required, was not 

attached to the application and therefore the Municipality cannot approve 
the application. 

Applicant’s response 

The property is situated in an area which is exempt from Section 1(a) of Act 
70/1970. 

Town Planners’ comment 

Although this agriculturally zoned property is situated within the urban area, the 
comments of Department Agriculture: Western Cape and National was 
obtained.  The Department Agriculture: Western Cape indicated they had no 
objection, whilst Department Agriculture: National indicated the property is not 
subject to Act 70 of 1970. 

2. An incomplete application was circulated, which is misrepresentation and 
does not enable the objector to provide a detailed objection therefore, 
Section 48 of the By-Law has not been complied with. 

Applicant’s response 

The Municipality is not obliged to send out the entire application with notices in 
the post.  The notice however clearly states that the full planning application 
can be viewed at the Municipal Town Planning Offices. 

Town Planners’ comment 

The comments are noted, and the applicant’s response is supported. 

3. No building plans were submitted with the application for consideration of 
impact, and this is a contravention of SPLUMA and LUPA. 

Applicant’s response 

No indication is provided what provisions of SPLUMA/LUPA is contravened.  
Building plans does not have to be submitted for a subdivision application to 
Residential Zone I.  Only after planning approval can building plans be 
submitted to the Building Department for consideration of the plan. 
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Town Planners’ comment 

This application is to rezone the agricultural zoned land to create two (2) Single 
Residential Zone plots.  Development on these plots will then be controlled in 
terms of the restrictions in the Zoning Scheme for the Residential Zone I zoning.   

 
The scale and proposed zoning does not require the applicant to submit 
building plans at this stage, and it would in all possibility not be possible if there 
is no buyer for the land at this stage.  Building plans have never been requested 
for similar applications, and it is not considered a requirement to determine  

4. Cannot determine the impact of traffic, parking and related considerations 
if no building plans are available. 

Applicant’s response 

Considering that only one (1) additional property with a Residential Zone I 
zoning will be created, only a main and second dwelling can be created, which 
would require three (3) parking areas in terms of the Zoning Scheme.  Impact 
will therefore be minimal. 

Town Planners’ comment 

The applicant’s response is supported. 

5. For the Municipality to consider the desirability of the application impact 
on surrounding neighbours must be considered, which is not possible 
without building plans. 

Applicant’s response 

Any building that will be constructed will have to comply with the parameters as 
defined in terms of the Zoning Regulations.  This is the same rights as 
surrounding property owners and would not lead to infringement or depravation 
of other property owners’ rights. 

Town Planners’ comment 

The applicant’s response is supported. 

6. The potential environmental impact on the wetland cannot be considered 
without a plan outlining parameters for the development, dealing with 
environmental impact with acquisition of construction materials, 
introduction and use of such materials and introduction of construction 
workers and heavy machinery.  No information was provided about 
sustainable waste disposal and good access control. 

Applicant’s response 

The subject property is 68m from a wetland, and the construction of a dwelling 
will not impact the wetland.  A letter was also obtained from Lornay 
Environmental Services confirming that there is no critically endangered 
vegetation present on the erf. 
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Town Planners’ comment 

The applicant provided an opinion from Lornay Environmental Consulting, who 
indicated that no listed environmental activities will be triggered.  The letter was 
provided to the Municipal Environmental Department who indicated that they 
have no objection against the application. 

7. The constitution protect existing property rights, and this application will 
impact on the property owners said use and enjoyment which will be 
interrupted and/or diminished by disturbances associated by the 
construction of the proposed residential dwelling.  The construction will 
also impact on property owners’ legitimate expectation of privacy. 

Applicant’s response 

The property owner will still enjoy his existing property rights.  The construction 
of the dwelling will also be done in a manner considering neighbours and 
limiting disturbances. 

Town Planners’ comment 

The objectors’ opinion is not supported.  Should it be considered that all 
construction work on neighbouring properties affect property owners’ rights in 
the vicinity of a property, then no new building work or additions to any 
properties can ever be allowed.  Also, considering the scale of the development 
is only to create two (2) residential plots, of which the one portion closest to the 
objectors’ property has already been developed with a dwelling.  Impact during 
the construction phase should therefore have a limited effect on objectors’ 
properties. 

8. The Municipality can include the following condition: “The development is 
granted subject to the condition that a draft building plan is circulated by 
the applicant to all affected persons indicating the parameters and 
necessary detail of the proposed development.” 

Applicant’s response 

Building plans is only required after planning approval.  It only is circulated to 
neighbours as part of a planning application if plans exceed permissible 
development parameters. 

Town Planners’ comment 

If the Municipality start imposing such type of a condition, and such a plan is 
circulated to possible affected neighbours, who will ultimately determine that the 
plan will be acceptable.  Building plans must comply with Zoning Scheme 
restrictions when submitted and be further evaluated in terms of the National 
Building Regulations. 

9. The Municipality can include the following condition: “That the 
development is granted subject to the condition that the dwellings to be 
constructed are not constructed in a way which impacts the privacy of the 
neighbouring properties.” 
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Applicant’s response 

The new dwelling will be in line with the height restriction and building line 
restrictions, therefore the objectors’ privacy will be protected and this condition 
is thus not needed. 

Town Planners’ comment 

See answer in Point 8 above. 
 

10. The Municipality can include the following conditions: “That the 
development is granted subject to the condition that no window is 
constructed on the proposed dwelling facing the property.” 

Applicant’s response 

This is an onerous restriction that will place a restriction on this new property, 
but such restriction is not applied on other property owners in Onrustrivier 
limiting their rights. 

Town Planners’ comment 

As indicated in Point 8, the Zoning Scheme parameters is considered sufficient 
control. 

11. Not clear which side of the new property will be built on. 

Applicant’s response 

The construction of the new dwelling will be on Portion A 

Town Planners’ comment 

This objector’s question relates more to where the new dwelling on Portion A 
will be constructed.  This will only be known when building plans will be 
submitted, should this rezoning and subdivision application be approved. 

12. There are rumours of the development of a boutique hotel, which would 
lead to an increase in traffic and discomfort for neighbouring properties. 

 
Applicant’s response 

The application does not include the construction of a boutique hotel. 
 

Town Planners’ comment 

The application that was submitted is to create two (2) new Residential Zone I 
erven, and therefore only the impact of two (2) new Residential Zone I erven 
can be considered in this application. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
As 7. above. 
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9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

The application was supported by all internal municipal departments and external 
provincial and semi-state institutions. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
N/A 

 
Spatial sustainability 
The application is within the urban edge and will not impact on agricultural land 
or environmentally sensitive areas.  It will also help to alleviate urban sprawl by 
way of infill planning. 

 
Efficiency 
The property is surrounded by an existing road network and services 
infrastructure, and will require no additional infrastructure to be developed.  It 
will lead to the more efficient use of existing services. 

 
Spatial Resilience 
The approval of this development and units will ensure additional rates will be 
obtained by the Municipality to maintain existing infrastructure, thereby lowering 
the financial pressure on surrounding property owners and also the 
Municipality.  It is also in line with the Overstrand Municipality SDF, 2006 and 
Growth Management Strategy, 2010. 

 
Good administration 
Good procedure was followed and with a good public participation. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The area is indicated for residential purposes in terms of the SDF allocation 
and is also indicated for high density residential area in terms of the GMS.   
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10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

The area is already serviced and sufficient bulk capacity exists to 
accommodate the development.  The application is supported by the 
Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
There are already a mix of Residential Zone I and General Residential Zoned 
uses in the area. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
N/A 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The application is to rezone Erf 3725, Onrustrivier from Agriculture Zone I to 
Subdivisional Area, to create two (2) Residential Zone I erven. 

 
The two (2) new proposed erven will measure 2312m² (Portion A) and 2589m² 
(Remainder) respectively.  The proposal is to register a right of way servitude over 
the existing driveway over the property over Portion A, to the provide access to the 
Remainder.  It is to be noted that there is an existing dwelling on the Remainder.  
The rest of the property is grassed area. 

 
The objectors’ had some concerns about environmental impact, but the applicant 
did provide a report that no environmental impact is required. 

 
Most of the objections are directed at the fact that no building plans were attached, 
and the opinion is the impact on neighbours can therefore not clearly be determined.  
The other main objection is impact on neighbours during construction.  Some 
recommendations are also made to insert conditions to limit impact on neighbours.  
These objections were discussed in the town planner’s comments, and will only 
briefly be dealt with further in this evaluation. 

 
Erf 3725 is zoned Agriculture Zone I, but as was indicated by the Department of 
Agriculture: National, not subject to Act 70 of 1970.  It is situated in an urban area 
and is identified for residential development in terms of the Overstrand Municipality 
SDF, 2006 and also identified for high density residential development (more than 
30 unites per ha) in terms of the Overstrand Municipality Growth Spatial 
Management Strategy, 2010.  This is therefore clearly identified for infill residential 
development in terms of Council’s Policies. 

 
The Remainder that will be created from the subdivision is already developed with a 
dwelling, and this dwelling is already close to the objectors’ properties being Erven 
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5411, 3885 and Portion 335 of Farm 581.  The owner may at this stage enlarge this 
existing dwelling further, which may include double storey portions. 

 
Newly proposed Portion A which will be the vacant residential portion is situated 
much further north from the objectors’ properties, and it is difficult to see how a new 
building on Portion A would influence privacy and the enjoyment of the objectors’ 
properties.  It is also to be noted that two (2) of the objectors properties being Erven 
5411 and 3885 have not been developed with dwellings, so it is difficult to 
understand how the submission of building plans with this application would be used 
to evaluate impact on the objectors’ properties.  The objectors’ opinion that building 
plans should have been submitted with the application to consider the desirability of 
the application is therefore not supported. 

 
The objector then proposed specific conditions that should be inserted of how 
building plans should be evaluated and limitations placed, should building plans only 
later be submitted.  As indicated under the town planner’s comments and 
objections, the Municipality cannot place itself in such a position, as if two (2) parties 
do not concur about a plan, it could lead to a long and difficult process to resolve 
such process.  It is basically impossible for the Municipality to impose and police 
such conditions. 

 
The objectors’ comment that neighbours’ privacy and enjoyment of their properties 
will be affected during the construction phase is noted.  Any form of construction has 
an impact on a surrounding area, but it is a temporary hindrance.  If the viewpoint is 
that construction of any kind impact on neighbours’ privacy and rights, then not even 
vacant residential erven could be developed.  Construction is a temporary situation, 
and after construction such impact would have stopped.  

 
Considering the above, the application is in line with Planning Policy for this area, 
and it is the opinion that is would not have a negative effect on the character of the 
area or surrounding properties. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(a) of the Overstrand Municipal By-Law 

on Municipal Land Use Planning, 2015 to rezone Erf 3725, Onrustrivier from 
Agricultural Zone I to Subdivisional Area (SA), and for a subdivision in terms of 
Section 16(2)(d) of the above-mentioned By-Law, read with Section 22 into two (2) 
Residential Zone I portions, Portion A measuring ±2312m² and Remainder 
measuring ±2589m² in extent, be approved in terms of the provisions of Section 
61, subject to the following conditions: 

  
 (a) that development be in line with Plan 5 dated April 2019 submitted with this 

application; 
   
 (b) that the access servitude and if so required a service servitude be registered 

to the satisfaction of the Engineering Department, prior to the registration of 
the first erf; 

   
 (c) that a minimum of 2 (two) parking bays be provided on each erf, to municipal 

standards and satisfaction; 
   
 (d) that this decision does not absolve the owner/applicant from compliance with 

any other relevant legislation; 
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 (e) that all the conditions of Telkom (attached as Annexure I), be complied with; 
   
 (f) that all the conditions imposed by Eskom (attached as Annexure H), be 

complied with, and 
   
 (g) that all conditions in the Services Report (attached as Annexure F), be 

complied with. 
   
2. that the applicant and objectors be notified of its right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 with 
regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
REASONS FOR APPROVAL 

 
 The application is supported by the Department of Agriculture: Western Cape and 

National. 
 The application will not have a negative environmental impact as no 

environmental listed activities are triggered. 
 The proposed development is in line with the Overstrand Municipality SDF, 2006 

which earmark this area for residential purposes and the Overstrand Municipality 
Growth Spatial Development Framework, 2010 which earmark this area for 
residential development with densities over 30 units/ha. 

 Sufficient information was provided to consider the desirability of the application 
and the objectors’ opinion that impact on neighbours’ rights such as privacy and 
enjoyment cannot be measured without building plans being submitted is not 
supported.  The scale of the application (subdivision into two (2) residential 
erven), and the fact that the new vacant portion will be situated north of the 
existing dwelling on the erf and buffer the new land portion from the objectors’ 
three (3) properties, makes it highly unlikely that the objectors’ privacy and 
enjoyment will be impacted on. 

 Concerns regarding the impact of surrounding property rights during construction, 
such as privacy and enjoyment are directed to a temporary situation which is not 
considered a valid reason to consider the application not to be desirable.  

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Layout Plan 
Annexure D: Objections received 
Annexure E: Applicant’s comments on objections 
Annexure F: Services Report  
Annexure G: Comments: Environmental Section 
Annexure H: Comments: Eskom 
Annexure I: Comments: Telkom 
Annexure J: Comments: Department Agriculture: Western Cape 
Annexure K: Comments: Department Agriculture: National 
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AUTHOR: 
 

Name:   HENK OLIVIER 
 

SACPLAN Reg No:   B/8128/2004 
 

Signature:   ____________________ 
 

Date:    ____________________ 
 
 

REGISTERED PLANNER 
 

Name:   H VAN DER STOEP 
 

SACPLAN Reg No:   A/1708/2013 
 

Signature:  ___________________ 
 

Date:   ___________________ 
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