
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 28 MARCH 2018 

 
 
4.4 
ERF 723, CORNER OF MALMOK CRESENT & 4 PETREL STREET, VERMONT, 
HERMANUS, OVERSTRAND MUNICIPAL AREA : PROPOSED REMOVAL OF 
RESTRICTIONS : MESSRS PLAN ACTIVE ON BEHALF OF JMG & T COERTZE 
 
723 HVM (3721) 
H Olivier (028) 313 8900 Hermanus Administration 
19 February 2018 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 28 June 2017 from Messrs Plan Active on 
behalf of JMG & T Coertze on Erf 723, Vermont for the removal of restrictive title 
conditions in terms of Section 16(2)(f) of the Overstrand Municipality By-Law on 
Municipal Land Use Planning, 2015 for the removal of the restrictive conditions in 
Title Deed T12632/2017, Page 4, Paragraphs E.(c) and E.(d) : 

 
“E.(c) “No canteen, hotel, restaurant, shop, factory, industry or any place of 

business whatsoever shall be opened or conducted on the said property 
except with the consent in writing of the transferor company. 

 
E.(d) Unless the permission of the transferor company in writing be obtained 

under condition (c) above the said property shall be used for residential 
purposes only and only one dwelling together with such outbuildings as 
are ordinarily required for domestic purposes, shall be erected on any 
one Lot, and in particular, subject to any permission granted as 
aforesaid, no structure of the type commonly known as “flats” shall 
erected on the said property.” 

 
A Locality Plan of the property concerned is attached as Annexure A and the 
Motivation Report from the applicant in support of the proposal is attached as 
Annexure B.  The Title Deed is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf measures 1211m² in extent and is located in a residential area Vermont.  The 
property is vacant at this point in time and is zoned Residential Zone I. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
 The removal of restrictions is only to enable the land owner to utilize the property 

in line with its primary rights as stipulated in the Zoning Scheme Regulations. 
 Conditions in the Title Deed, which is less restrictive than the Zoning Scheme, is 

not being applied for removal, to ensure the Zoning Scheme parameters be 
respected. 

 No additional land use rights or densification are applied for that would impact the 
Overstrand Municipal Wide SDF or Overstrand Growth Management Strategy. 

 No impact on biophysical environment. 
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 Spatial Justice – The Title Deed restrictions are more restricted than the land 
use restrictions prescribed in the Zoning Scheme. 

 Spatial Sustainability – The removal of the restrictions would still ensure 
development in line with the character of the established residential area, and no 
conservation worthy area will be impacted on. 

 Efficiency – Only the Title Deed restrictions more restrictive than the Zoning 
Scheme will be removed. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local newspaper Yes 29 August 2017 29 September 2017 

Gazette Yes 1 September 2017 29 September 2017 

Notices Yes 29 August 2017 29 September 2017 

Ward Councillor Yes 25 August 2017 29 September 2017 

Total letters of support NONE 

Total letters of objection THREE (3) 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Engineering 
Services 

12/09/17 See Annexure F. Positive 

Building Control 29/08/17 Supported. Positive 

Local Heritage 29/08/17 Supported. Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Three (3) letters of objection were received, the one being a petition list signed by 
seven (7) surrounding property owners. The objections can be summarised as 
follows: 

 
1) It is not clear as to the intended usage of the second dwelling and other usage 

rights. 
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2) The application could spoil the peaceful and tranquil suburb, and possibly drop 
property values. 

 
3) Object against a day care centre, guestrooms, canteen, hotel, restaurant, shop, 

factory or industry or any place of business, but would support a “granny flat”, 
subject to it not being higher than single storey. 

 
4) Date for comments was too short and had to be in on 22 September 2017, and 

some interested parties could not comment. 
 

8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

The applicant’s response on the objections can be summarized as follows: 
 

1) The applicant at a later stage would investigate his possibilities for a second 
dwelling, home occupation or guest rooms (2). 

 
2) The applicant would still only be able to use the property in line with the 

restrictions as defined under Residential Zone I, being a day care centre, dwelling 
house, guest rooms, home occupation or second dwelling. 

 
3) A condition can be inserted that the erf will not be used as a day care centre, 

canteen, hotel, restaurant, shop, factory or industry. 
 

The development of a second dwelling will be in line with the height restrictions 
as in the Zoning Scheme. 

 
4) No comments provided. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
1) The applicant indicated that it is intended to later develop a second dwelling, and 

also possibly home occupation and guest rooms.  These are uses allowed as 
primary uses under the Residential Zone I zoning in terms of the Zoning Scheme. 

 
2) The comments of the applicant are supported.  The primary uses that the 

property owner will be able to act on is of such that it should not have a major 
impact on the peacefulness and tranquillity of the area, as they all are limited to a 
specific scale in terms of the Zoning Scheme.  Day care centres may only 
provide for five (5) children, only two (2) guest rooms for a maximum of five (5) 
guests may be catered for, a second dwelling may only cater for one (1) family, 
and home occupation is limited to 25% of a dwelling and outbuildings and may 
only have one (1) occupant and two (2) non-occupants involved in the home 
occupation.  Should the property owner thus act on such primary rights, the 
impact of the peacefulness would not be more than a large dwelling for a large 
extended family. 

 
The insertion of a condition in a land use approval to prohibit certain land uses 
would require that it would have to be inserted in the Title Deed to ensure 
compliance. 

 
This application is however to remove certain Title Deed conditions and the 
proposal of the applicant to insert such conditions are not considered best 
practice. 
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3) The land uses such as a canteen, hotel, restaurant, shop, factory and industry 
could only be allowed on the property should application be made for rezoning, 
consent use or departure. 

 
It is only at the stage such application is submitted that the impact of such land 
uses would be considered.  It is to be noted that most of the aforementioned uses 
are not usually associated with the character of single residential areas, and it 
would be very unlikely that such applications would be desirable. 

 
The applicant also proposes that a condition be inserted that a day-care should 
not be allowed.  The above comments also relate in this regard considering such 
a condition will then again will have to be inserted in the Title Deed. 

 
As however indicated in Point 2 above, a day-care centre is only limited to cater 
for five (5) children, with therefore minimum impact on the single residential 
character.  It is therefore the opinion that the Municipality should not insert 
limitation in approvals (and Title Deeds) if such uses are allowed in terms of the 
Zoning Scheme. 

 
The property is approximately double the size of the surrounding properties, and 
a dwelling and outbuilding can be erected on 50% of the area of the erf, 8m high 
and in compliance with building lines.  The same parameters will have to be 
complied with should a main dwelling and second dwelling be constructed on the 
property. 

 
The impact of one (1) large double storey dwelling or a main dwelling and second 
dwelling both constructed double storey would therefore have the same impact 
on neighbours.  The insertion of a condition to limit a second dwelling to single 
storey is therefore not supported. 

 
4) In terms of the records the registered letters to neighbours were sent out on 

29 August 2017 and the closing date for comments/objections was 29 September 
2017.  An advertisement was also placed in the local newspaper on 29 August 
2017 and a notice placed on-site.  The closing date was again indicated as 29 
September 2017.   

 
The advertisement in the Government Gazette was only placed on 1 September 
2017.  The closing date was still indicated 29 September 2017 in the Gazette.  
Although the Gazette notice did not provide for a thirty (30) day comment period, 
no late objections were received that was impacted by the Gazette publication. 

 
Considering that six (6) of the residents who received registered notices 
responded in time before 29 September 2017, and one (1) other additional 
objection was received also prior to 29 September 2017 closing date, it is 
considered that a fair public participation process was followed. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
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10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
The development in areas is controlled in terms of Zoning Schemes, and this 
application is to remove restrictions that are more restrictive than the Zoning 
Scheme, but would not lead to additional rights in terms of the Zoning Scheme. 

 
Spatial sustainability 
The application would allow the land owner to act on land uses considered to 
be uses in line with the residential character of the area. 

 
Efficiency 
The removal of the restrictions would allow the property owner to act on his 
primary rights in terms of the Zoning Scheme and would unlock such land uses 
for the property to be utilized to its full potential. 

 
Spatial Resilience 
The removal of restrictions will enable the property owner to utilize the property 
for more land uses, and potential to obtain some form of additional income. 

 
Good administration 
The application followed a good public participation process. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The property will still be utilized for land uses which are consistent with the 
Spatial Development Framework and the Overstrand Municipality Growth 
Management Strategy, 2010. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 
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10.8 Existing and proposed zoning comparisons and considerations 
 

N/A 
 

11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 
RESTRICTIONS 

 
The financial or other value of the rights 

 
There is no financial value to the rights. 

 
The personal benefits which will accrue to the holder of rights and/or to 
the person seeking the removal 

 
The removal of the restrictions will have no personal benefit to the holder.  
South Western Districts Land and Finance Corporation Limited was the original 
company who developed Vermont, but the company is not in existence 
anymore.  The Municipality is now the body who see to the control of 
development in the area of Vermont.  The land owner who is seeking the 
removal of the conditions will be able to act on additional land uses allowed as 
primary rights in terms of its zoning should the removal be successful. 

 
The social benefit of the restrictive condition remaining in place, and/or 
being removed / amended 

 
The Title Deeds restrictions are considered “old” restrictions to control 
development in the residential area.  In most single residential areas uses such 
as second dwellings, home occupations and renting of guest rooms are 
acceptable uses.  They provide opportunities for communities to work from 
home, generate some income or cater for accommodation for parents, etc.  It is 
therefore not seen that the conditions have a social benefit, but rather limit the 
potential of property owners. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
Only the rights relating to the construction of a second dwelling and limiting the 
uses (thereby limiting uses in terms of the Zoning Scheme) will be removed. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The conditions to be removed were inserted in the Title Deeds of properties in 
Vermont in 1951.  This was to control development on these properties relating 
to land uses, and limiting it to one (1) dwelling per property. 

 
In 1985 the first Zoning Scheme was approved for this area, which was later 
replaced in 2014 by the Overstrand Municipality Zoning Scheme Regulations. 

 
As the needs of communities changed over time land uses and development 
restrictions were captured in the new development control documents, Zoning 
Schemes, to cater for the new needs for communities.  Land uses such as 
home occupations, second dwellings, two (2) guest rooms and day-care 
centres (for five (5) children) was inserted in most Zoning Schemes, as it was 
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considered land uses which fits in with the residential character without having 
a negative effect on such character. 

 
The conditions to be removed limit the development of the erf to one (1) 
dwelling.  It also does not allow any form of business, etc. which means it could 
limit the property not to be used for two (2) guest rooms, home occupation, etc.  
The applicant’s intention to remove these conditions is therefore understood, as 
it limits the potential of the property. 

 
The objections/concerns are more due to the fact that they are concerned that 
should the conditions be removed, land uses with greater impact on the 
character of the area will be allowed.  As indicated, only the land uses in 
paragraph 3 will be allowed, and these land uses are of limited scale and 
considered part of the modern residential character. 

 
Considering the above, it is the opinion that should the conditions in the Title 
Deed be removed development on the property would still be sufficiently 
controlled in terms of the Overstrand Municipality Zoning Scheme Regulations.  
The application is therefore considered desirable. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipal By-

Law on Municipal Land Use Planning, 2015 on Erf 723, Vermont for the 
removal of restrictive condition E.(c) and E.(d) of Title Deed T12632/2017, 
be approved, in terms of the provisions of Section 61 of the By-Law, subject to 
the following conditions: 

   
 (a) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with; 
   
 (b) that this approval does not absolve the owner/applicant from 

compliance with any other relevant legislation, and 
   
 (c) that all the conditions in the Services Report (attached as Annexure F), 

be complied with; 
   
2. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
 The conditions in the Title Deed restricts the development of the erf to its full 

potential as allowed under its primary rights in terms of its Residential Zone I 
zoning in terms of the Zoning Scheme. 

 The removal of the restriction would enable the property owner to construct a 
second dwelling, a day-care centre (for five (5) children), two (2) guest rooms 
(for five (5) people), and/or a home occupation.  The type of land uses and 
scale is limited to in terms of the Zoning Scheme makes it compatible with 
surrounding residential use, and should not have a major impact on the 
residential character. 

 The objectors’ concerns that the peaceful residential character of the area and 
property values will be negatively affected is speculative, especially considering 
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the limited scale of land use that the property owner will be able to act on as a 
primary right. 

 The applicant’s and objectors’ request for conditions to be inserted to limit 
specific land uses or second dwelling heights respectively is not supported.  
Such conditions are not required as the restrictions in the Zoning Scheme 
would limit development on the erf sufficiently. 

 
15. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Title Deed T12632/2017 
Annexure D: Objections received 
Annexure E: Applicant’s reply on objections 
Annexure F: Services Report 
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