
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 29 JUNE 2023 
 
 
4.2 
ERF 5328, 19 ROBIN LANE, NORTHCLIFF, HERMANUS, OVERSTRAND MUNICIPAL 
AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS & 
DEPARTURE: WRAP PROJECT OFFICE ON BEHALF OF L. ERASMUS 
 
5328 HNC (4145/2022) 
H van der Stoep  (028) 313 8900 Hermanus Administration 
17 May 2023 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 11 May 2022 from WRAP Project Office on 
behalf of L Erasmus on Erf 5328, Hermanus for the following: 

 
❖ Removal of Restrictive Title Deed conditions in terms of Section 16(2)(f) of the 

Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 with reference to Clause B.(b) and B.(d) of Title Deed T85601/1999 
applicable to Erf 5328, Northcliff, Hermanus to accommodate the proposed 
second dwelling and garage.  

 
The restrictive title deed conditions read as follows: 

 
B. SUBJECT FURTHER to the following conditions contained in Deed of 

Transfer No. T11039/1969 imposed by the Administrator when approving of 
the establishment of Hermanus Township, Extension No. 4, namely: - 

 
“That words and expressions used in these conditions shall have the meanings 
assigned to them in the Regulations published under Provincial No. 401 dated 
17th October 1935.” 

 
AS being in favour of the registered owner of any Erf in the Township and subject 
to amendment or alteration by the Administrator under the provisions of Section 
18(3) of Ordinance No. 33 of 1934: 

 
(b) That only one dwelling together with such outbuildings as are ordinarily 

required to be used therewith be erected on this erf. 
(d) That no building or structure or any portion thereof except boundary walls 

and fences shall be erected nearer than 4,72 metres to the street line which 
forms a boundary of this erf. No such building or structure shall be situated 
within 2,36 metres of the lateral boundary common to any adjoining erf.” 

 
❖ Departure in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 to relax the southern 
lateral building line from 2m to 0m to accommodate the proposed garage. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C. The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 
 

Erf 5328 is located in Hermanus Extension 4. The application is to erect a garage 
and a second dwelling. The title deed has restrictive conditions that restrict the land 
use to a single dwelling and building lines more restrictive than the Overstrand Land 
Use Scheme, which are addressed in the application. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is as follows: 

 
REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS 

 
Condition B.(b) 

 
“That only one dwelling together with such outbuildings as are ordinarily required to 
be used therewith, be erected on this erf.” 

 
The owner intends to convert the garage into a second dwelling. The Overstrand 
Land Use Scheme makes provision for a second dwelling and thus in line with the 
Scheme. 

 
Condition B.(d) 

 
“That no building or structure or any portion thereof except boundary walls and fences 
shall be erected nearer than 4,72 metres to the street line which forms a boundary of 
this erf. No such building or structure shall be situated within 2,36 metres of the 
lateral boundary common to any adjoining erf.” 

 
The proposed garage will be located on the 1,5m building line to be used for garage 
and storage purposes. The existing garage are being uses as such, but the owner 
has other vehicles such as a trailer, which needs to be safeguarded in a closed 
structure. Garages with owners’ consent is allowed in terms of the Land Use Scheme 
on a zero-building line. The applicant is the owner of the adjacent property. However, 
the Title Deed condition is more restrictive that the Land Use Scheme and needs to 
be removed to enable the applicant to build the proposed garage on the 0m lateral 
building line. 

 
The intent of the conditions was to ensure that the residential character of the 
Northcliff will remain intact and to ensure that each property is exclusively used for 
the accommodation of a single family. The conditions were inserted in an era of low 
population growth and low-density development.  

 
The Overstrand Land Use Scheme has clear development guidelines and land uses 
in place to ensure the residential properties of the whole Overstrand Area are 
managed in a similar manner. 

 
DEPARTURE 

 
The owner intends to erect a second dwelling unit and the construction of a garage. 
The second dwelling will not benefit any other users or persons but will increase the 
property value and in future may yield additional income for the Overstrand 
Municipality. 
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The proposed second dwelling and garage will comply with the Land Use Scheme 
development parameters thus ensuring that no views, sunlight or character of the 
area is affected. There will be little impact on the economy. The building of the 
proposed second dwelling and a garage will temporarily employ a contractor that will 
uses workers to assist in the construction phase. The development will have no effect 
on property values. 

 
ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights in terms of the restrictive conditions 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vest in the person as he owner of a dominant tenement. 

 
No person or entity will be affected financially by the removal of these restrictive 
conditions. 

 
The personal benefits which will accrue to the holder of rights in terms of the 
restrictive condition. 

 
No person is personally benefitting from these conditions as these conditions are only 
restricted to the property owner. 

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive condition, if it is removed.  

 
The property owners will be gaining from the removal of the restrictive condition as it 
will allow them to utilise their property to its full extent. 

 
The social benefit of the restrictive condition remaining in place. 

 
The restrictive conditions do not have a social benefit. 

 
The social benefit of the restrictive condition remaining being removed / 
amended. 

 
Same. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
There is no specific beneficiary of these conditions, and no person or entity will be 
affected if these are removed. 

 
POLICIES AND REGULATIONS 

 
The application site is subject to the Environmental Overlay Zone, Protected Area 
Buffer. The erf is located within the Buffer area and does not encroach onto the 
Nature Reserve. 
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SPATIAL PLANNING POLICIES 
 

Provincial Spatial Development Framework (PSDF) 
 

The application complies with the objectives in the document. 
 

Municipal Spatial Development Framework (MSDF) 
 

The application complies with the objectives in the document. 
 

PLANNING PRINCIPLES: 
 

Spatial Justice 
 

The proposed application will not contribute to past spatial injustices. 
 

Spatial sustainability 
 

The principle of viable communities is advocated, and the proposed application will 
contribute to the principle by utilizing the erf to its full potential. 

 
Efficiency  

 
This proposal is intended to maximise the usage of the property to its full potential. 

 
Spatial Resilience 

 
The proposal is not in conflict with any spatial planning principles. 

 
Good Administration 

 
The Applicant has followed due process as determined by the Overstrand Land Use 
Scheme. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Gazette Yes 16 September 2022 21 October 2022 

Local newspaper Yes 16 September 2022 21 October 2022 

Registered notices Yes 13 September 2022 21 October 2022 

Internal departments Yes 19 September 2022 21 October 2022 

Ward councillor Yes 19 September 2022 21 October 2022 

Total comments ONE (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

110



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 29 JUNE 2023 
 
 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Engineering Services 21/09/2022 See Annexure G. 

Building Control 20/09/2022 No objection. All buildings to comply 
with NBR and all other applicable law. 

Fire Department 20/09/2022 

No objection subject to compliance with 
the provisions of SANS 10400-A:2016, 
10400-T:2020 and the By-Law relating 
Fire Safety. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION  

 
One (1) objection was received from Ms Linda McNeil, adjacent property owner of 
Erf 8025.  

 
The objection is as follows: 

 
The building plan indicates the height of the garage on 3,5m.  The objector’s erf is 
lower than the application erf, and the wall will thus be 4m high on her property, 
which is excessively high for a boundary wall. 

 
An average garage is 2,2m high that can accommodate high vehicles and it should 
be possible to build the garage lower. 

 
Adjacent to the wall is a washing line, which will be completely shaded during winter 
times. There is no other suitable place to relocate the washing line. 

 
Applicant’s response 

 
The proposed height of the garage is at 3,12m at the highest point (parapet wall). 
The garage is thus lower than the Land Use Scheme height of 3,5m. 

 
The property owner took advise from the architect in adhering to the minimum height 
of the ceiling within the garage which is aligned with the minimum slope and ceiling in 
terms of the National Building Regulations. 

 
The property owner has a 2,1m boundary wall and an additional 1m is not expected 
to remove all sunlight from the objector’s washing line. The objector’s property has a 
low coverage, meaning there is ample space to move the washing line should the 
minimal impact of the proposed garage be too much for the objector. 
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Town Planner’s response 
 

The height of the garage is as per plan submitted at 3,12m to parapet, thus the 3,5m 
as indicated by the objector is not correct.  However, the comments from the architect 
that that there is minimum height for the garage is not correct.  The only reference to 
heights in terms of the National Building Regulations is for habitable space, SANS 
10400C: Table 2 Section 4.3.2, which indicates a minimum height of 2,1m.  The 
objector has a valid point in as far as the height of the garage at 3,12m is excessive.  
The motivation and response on the objection submitted did not address the reason 
or need for a 3,12m high garage. 

 
The aspect of the washing line and the response of the applicant that the objector can 
move the washing line if there is too much shade due to the garage, is uncalled for.  It 
is the prerogative of the objector to put the washing line where it is the most 
comfortable in close proximity of the laundry.  The applicant is the one requesting the 
removal of restrictive title deed conditions and departure of a garage to the detriment 
of the objector to accommodate a second dwelling where a garage could easily be 
accommodated without being located on the 0m lateral building line. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 

objections/and response thereon) 
 

See Paragraph 7 above. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
The proposal will not in any way contribute to the perpetuation of the past 
apartheid spatial development imbalances.  

 
Spatial Sustainability 
The property is located in the residential area, known as Northcliff, Hermanus, 
in a built-up area and will have no detrimental effect on any agricultural land or 
the environment sensitive areas. 
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Efficiency 
All municipal services are available to the property.  The building will be used 
optimally. 

 
Spatial Resilience 
The proposed development will not lead to any economical and/or 
environmental shocks as the application allows for a guesthouse, thus optimal 
use of the erf.  All structures on the erf comply with the National Building 
Regulations, 1977. 

 
Good Administration 
Good procedure was followed and with a good public participation process. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

The principles advocated the densification of existing neighbourhoods to 
ensure optimal use of properties to ensure sustainability of the area. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 

 
The principles advocate viable communities that are more sustainable and 
resilient to economic and environmental shocks.  The application relates to 
more optimal use of the property within the development guidelines of the 
Overstrand Land Use Scheme, thus ensuring the sustainable use of the 
property. 

 
One of the key principles of the SDF is a liveable and viable Community and in 
this case one should consider the adjacent neighbour, especially if there are 
other options. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal Engineering Services 

 
Existing services will be used. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights in terms of the restrictive conditions 
enjoyed by a person or entity, irrespective of whether these rights are 
personal or vest in the person as he owner of a dominant tenement. 
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No person or entity will be affected financially by the removal of these restrictive 
conditions. 

 
The personal benefits which will accrue to the holder of rights in terms of the 
restrictive condition. 

 
No person is personally benefitting from these conditions. 

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive condition, if it is removed.  

 
The property owners will benefit from the removal of the restrictive condition as it will 
allow them to utilise their property to its full extent. 

 
The social benefit of the restrictive condition remaining in place. 

 
The restrictive conditions do have a social benefit for the objector since her way of 
life and doing is not disturb in any way. 

 
The social benefit of the restrictive condition remaining being removed / 
amended. 

 
The social benefit is that the owner can safeguard his vehicles and optimally use of 
the property, thus ensure maintenance of the structures. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
The conditions applied for will not remove any rights enjoyed by the beneficiaries of 
Northcliff since the conditions relates to the property. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The property is situated in the residential area of Northcliff with similar land uses.  
The proposed garage and second dwelling are part of the built fabric in the 
residential area. 

 
The proposed land uses are in line with the Land Use Scheme and seen as 
associated uses on a residential erf related to the main dwelling.  The optimal use of 
the property ensures that the owner will be able to maintain the property in keep of 
the character of the area.  

 
The proposed second dwelling is a proposed new building that is not transgressing 
any building lines and complies with the Land Use Scheme development 
parameters pertaining to second dwellings.  It does however transgress the Title 
Deed building lines, which is more restrictive and therefore the application to 
remove the restriction. 

 
The proposed garage is in line with the Land Use Scheme building lines 
transgressions in terms in Section 16.1.1.(c)(i).  However, it does transgress the 
restrictive title deed building lines of which the application addresses. 

 
During the public participation process the adjacent neighbour did object to the 
proposed garage on the 0m building line.  The objection relates to the height of the 
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proposed garage of 3,12m.  It is evident in the reply on the objection that the 
architect incorrectly states that the garage is subject to the National Building 
Regulations floor to ceiling height of a minimum of 2,1m.  There is no such 
requirement for non-habitable spaces.  The applicant agrees with the objector that 
the average height of a garage is 2,2m and with the proposed concrete beam, the 
height should not be more than 2,4m in height. 

 
Due to the position of the proposed second dwelling, the applicant needs to 
transgress the lateral building line for the proposed garage.  The positioning of the 
garage is in line with the existing dwelling.  However, the present dwelling is located 
more than 6m from the street boundary.  The garage can be located towards the 
title street building line of 4,72m, which will be in line with the proposed veranda and 
will not interfere with the objector’s washing line. 

 
The removal of restrictive conditions pertaining to the one dwelling only and the title 
deed building lines are recommended for approval.  The departure application for a 
garage on the 0m building line is not recommended for approval and the following 
options and suggestions needs to be considered by the applicant:  (1) that the 
garage complies with the 2m building line and or be located towards the street, 
away from the objectors washing line at 2,4m in height, with consent of the objector. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 5328, 
Hermanus for the removal of restrictive title deed conditions B.(b) and B.(d) of 
Title Deed T85601/1999 to accommodate the proposed second dwelling and 
garage, be approved, in terms of the provisions of Section 61 of the By-Law, 
subject to the following conditions: 

  
 (a) that the amended title deed be submitted for record purposes to the 

Municipality; 
   
 (b) that the Overstrand Municipality retains the right to enforce any relevant 

legislation and or By-Laws; 
   
 (c) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation; 
   
 (d) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with, and 
   
 (e) that all the conditions in the Services Report (attached as Annexure G), be 

complied with. 
   
2. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 5328, 
Hermanus for a departure to relax the southern lateral building line from 2m to 
0m to accommodate the proposed garage, not be approved, in terms of the 
provisions of Section 61 of the By-Law. 

  
3. that the applicant and objector be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above decision. 
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14. REASONS FOR RECOMMENDATION 
 

POINT 1: APPROVAL 
 

❖ The application has followed due procedure. 
❖ It is in line with the aims of the Overstrand SDF. 
❖ The removal of the restrictive conditions to be in line with the Land Use Scheme 

is supported. 
❖ A second dwelling is a primary right in terms of the land use scheme. 

 
POINT 2: NON-APPROVAL 

 
❖ The height of the garage is excessive and was not motivated to substantiate the 

height of 3,12m. 
❖ The garage will have an impact on the liveability of the adjacent erf (objector). 
❖ The assumption that the objector has sufficient space to move the washing line, 

without taking into consideration or verifying why the washing line is located at 
the specific locality. 

❖ The financial implication and discomfort should the washing line be moved to a 
different locality. 

❖ The garage can be placed at a different locality that will lessen the impact on the 
adjacent neighbour (objector). 

❖ The placement of the garage on the 0m lateral building line is to make provision 
for a second dwelling as proposed. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Title Deed T 
Annexure E: Objection received 
Annexure F: Applicant’s response to objection received 
Annexure G: Services Report 

 
SIGNATURES 

 
REGISTERED PLANNER 

Name:   H VAN DER STOEP 

SACPLAN Reg No:   A/1708/2013 

Signature:  ___________________ 

Date:   ___________________ 
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