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4.2 
PORTION 141 (A PORTION OF PORTION 133) OF THE FARM HANGKLIP NO. 559, 
DIVISION CALEDON: APPLICATION FOR REMOVAL AND AMENDMENT OF 
RESTRICTIVE TITLE DEED CONDITIONS, CONSENT USE AND DEPARTURE: 
PLANNING PARTNERS ON BEHALF OF FREE LIFE TRUST 
 
KHANG 141/559 (3762/2021) 
H van der Stoep (028) 313 8900 Hermanus Administration 
2 March 2022 
 

1. EXECUTIVE SUMMARY 
 

An application has been received from Planning Partners on behalf of Free Life Trust 
on Portion 141 (a Portion of Portion 133) of the Farm Hangklip No. 559 in terms of 
the Overstrand Municipality Amendment By-Law on Municipal Land Use Planning. 
2020 (By-Law) for the following: 

 
❖ Removal and Amendment of Restrictive Title Deed Conditions in terms of 

Section 16.(2)(f) of the By-Law for the removal of restrictive title deed conditions 
with reference to Clauses C.1., C.2., C.3., C.4., C.5., C.6., C.7., C.8., C.9., C.10., 
C.11. and C.12. as contained in Title Deed T8920/2005, as well as the 
amendment of a restrictive title condition with reference to Clause C.13. as 
contained in Title Deed T8920/2005. 

 
The restrictive title deed conditions read as follows: 

 
C. SUBJECT FURTHER to the conditions contained in Deed of Transfer No. 

T23788/1964 imposed by Hangklip Beach Estates Limited for is sole benefit 
as owner of the remaining extent of the Farm “Hangklip” measuring as such 
1466/0427 Hectares and held by it under Certificate of Consolidation Title No. 
T3720 dated 17 April 1937, provided always however that if in the said 
Company’s opinion it is expedient the Company may suspend or relax 
restrictions contained in any of such conditions and then subject to such 
conditions as the Company may impose:- 

 
1. The owner of this Lot shall without compensation be obliged to allow electricity 

and water mains to be conveyed across this Lot if deemed necessary by 
Hangklip Beach Estates Limited and in such manner and position, as may, 
from time to time be reasonably required.  This shall include the right of 
access to the Lot at any reasonable time in order to construct, maintain, alter, 
remove or inspect any manhole, channel, conduct, or other works pertaining 
thereto. 

 
2. All buildings and other constructional works commenced shall be completed 

within a reasonable time and if not so completed shall be demolished. 
 

3. No wood or iron buildings or works of any description shall be erected without 
the consent in writing of the Hangklip Beach Estates Limited and if required 
the consent of the Local Authority. 

 
4. No building shall be erected within 25,19 metres of any road or within 6,30 

metres of any other boundary of the land. 
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5. All buildings and other constructional works including fences and garden or 
other gates shall be of good design and sound construction. 

6. No noxious trade or activity shall be carried on the said land. 
 

7. The purchaser shall not have the right to make or cause to be made upon the 
said land for any purpose other than for use in his own buildings and/or bricks, 
tiles or earthenware pipes or other articles of such nature nor shall he have 
the right to dig or quarry any earth, gravel, lime or stone thereon other than for 
use in his buildings and/or works on the said land. 

 
8. No debris, scrap, or other unsightly material shall be deposited on the said 

land. 
 

9. ……………………….. 
 

10. Access to public roads shall be limited to such points on the said boundary 
as may be approved by the Provincial or Divisional Council through its 
responsible Officers or by any other competent authority.  It shall be the duty 
of the purchaser to obtain approval of points of access. 

 
11. No sewage shall be disposed of otherwise than by means of a properly 

constructed septic tank. No pit or bucket latrine will be permitted. 
 

12. The said land may be used for agriculture and the breeding or keeping of 
domestic animals, poultry and/or bees provided that no goats or pigs may be 
kept. 

 
13. No shop, public garages or filling stations, business premises, canteens, 

bioscopes, factory, or industrial buildings shall be erected on the land nor 
shall any such business or public entertainment be conducted on the land. 

 
❖ Consent Use in terms of Section 16.(2)(o) of the By-Law for an Agricultural 

Industry to accommodate a distillery, tasting room and a farm shop/stall. 
 

❖ Departure in terms of Section 16.(2)(b) of the By-Law to relax the street building 
line from 30m to ± 23,2m to accommodate the proposed application. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
An application was submitted on 23 January 2018 and withdrawn on 24 June 2020, 
which is permitted in terms of Section 45.(1) of the then Overstrand Municipality By-
Law on Municipal Land Use Planning.  The application was subsequently amended 
in August 2020.  The reasons for the withdrawal were to refine and supplement the 
written motivation for the application and to investigate aspects relating the restrictive 
Title Deed conditions. 

38



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 JUNE 2022 
 
 

A new application was subsequently submitted during April 2021. 
 

4. SUMMARY OF APPLICANT’S MOTIVATION 
 

LOCALITY 
 

The property is located between the towns of Rooi Els and Pringle Bay.  The 
boundary of the Kogelberg Nature Reserve lies to east of the property.  The property 
is part of an area consisting of nature reserves, farms and towns located within the 
Kogelberg Biosphere Reserve. 

 
The property is one of a number of small holdings bounded by the Atlantic Ocean to 
the west, foothills of the Kogelberg Mountains to the east and bracketed by Pringle 
Bay to the south and Rooi Els to the north.  The R44, which is a provincial tarred 
road, provides the primary vehicular route between Pringle Bay and Rooi Els. 

 
Noteworthy that at one time access up the coast was via Porter Drive, designated as 
a provincial road.  The Provincial Road Authority deproclaimed Porter Drive in favour 
of the R44.  There are people that misunderstood that Porter Drive was closed as a 
public road, which is not the case.  The deproclamation meant that the status of 
Porter Drive changed from a Provincial Road to Local Authority Road, which the 
Surveyor General confirmed that this road remains a public road. (See Annexure M.) 

 
LAND USE 

 
Porter Drive is a gravel road gated at the Pringle Bay and Rooi Els sides.  The 
installation of the gates is to prevent poachers from easily accessing the sea from 
this route.  However, residents of the holdings, bird watchers, hikers and cyclist use 
this road.  The developed small holdings consist of eight (8) dwellings and 
associated outbuildings.  The application property dates back to 1964 when the 
house was built and in 1987 the stable was built as per approved building plan. 

 
The present owners established a vegetable garden, an orchard and keep a few farm 
animals on the property. 

 
EXISTING ZONING 

 
The application property is zoned Agriculture, which allows for land uses of a 
commercial nature if considered appropriate to the site and context.  The proposed 
micro-distillery and farm shop/stall are such appropriate enterprises. 

 
The property’s zoning of Agriculture is different to the surrounding portions of land 
which are either Rural Zone 2: Conservation Usage or Undetermined.  This clearly 
distinguished the application property from its neighbours in terms of potential 
development since the Agricultural Zone has more opportunities with a range of 
permitted and consent uses. 

 
KOGELBERG BIOSPHERE 

 
The property is located within the Kogelberg Biosphere.  According to information 
released on its website, biosphere reserves are “new concept reserves - no fences to 
keep people out and nature in.  It is the commitment of local communities, farmers, 
conservation agencies and local government that protects the magnificent 
landscapes and unique biodiversity”.  It is significant that the Biosphere includes a 
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number of towns including Rooi Els, Pringle Bay and Kleinmond.  The Biosphere is 
different to a conventional nature reserve where the nature conservation 
predominates, and human activities are minimised.  By contrast the Biosphere 
Reserve includes within its area a significant permanent and non-permanent 
population, together with a wide range of economic activities including deciduous fruit 
farming, wine production, flower production, fruit processing, commercial pine 
plantations, tourism and even urban development. 

 
The Kogelberg Biosphere Reserve is managed by a private non-profit company and 
all stakeholders in the region can be become members and have an input into 
activities of the company. 

 
Economic development is not prohibited within the biosphere reserve, but with an 
emphasis on sustainable development and respecting the environmental 
characteristics and ecosystems in the area.  The proposed micro distillery and 
associated activities are consistent with the biosphere principles because, among 
other factors, the proposal is of a small-scale, recycles an existing building, making 
use of renewable resources and operates in accordance with sustainable production 
processes. 

 
The Biosphere has heritage status and consists of three portions namely the 
Kogelberg Nature Reserve and other formally protected areas, which forms the core 
of the Biosphere.  The core is sensitive, pristine with a high level of biological 
diversity.  Around the core is a buffer zone that includes human activities such as 
agriculture and other activities.  The Biosphere concept accommodates both 
conservation and development ensuring that sensitive areas and biological diversity 
are adequately protected, but at the same time allowing human settlement and 
economic development, particularly in the buffer and transitional areas.  No negative 
impacts on either the nature reserve or the broader biosphere reserve is foreseen. 

 
EXISTING TITLE DEED 

 
Before 1984 most properties were not covered by a zoning scheme, but through 
township establishment conditions pertaining to use of land, building lines coverage 
etc.  After 1984 zoning schemes became applicable to all properties with the sole 
purpose to regulate the development of land in terms of use, coverage, building lines 
etc.  This has led to the situation that the development parameters of the zoning 
scheme differ from the Conditions of Title.  In such cases both are applicable until 
such time it is removed or amended. 

 
Portion 141 is held under Deed of Transfer T8920/2005.  The Deed contains a 
number of restrictive conditions including Condition “C.” which lists thirteen (13) 
limitations and requirements.  Of particular relevance to this application are Condition 
C.4., which relates to the distance of buildings from a road and Condition C.13. which 
relate to uses. 

 
The existing disused stable building which will accommodate the distillery and 
associated activities is situated 23,2m from the road edge, while the proposed micro-
distillery and farm stall/shop are affected by the title deed restrictions against a 
“shop” and “business premises”. 

 
A Conveyancer Certificate was prepared by Nikki Malan of DHM Attorneys, after 
extensive research which confirms that Condition C in its entirety was imposed for 
the sole benefit of the original landowner (developer), being Hangklip Beach Estates 
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Limited (now Hangklip Beach Properties CC).  Although the name has changed, it 
remains the same company. 

 
The authorised representative of the Hangklip Beach Company, Mrs Elizabeth 
Wallers, has given written permission to remove Condition C.13. in its entirety except 
for a portion of Condition C.13. namely that “No public garages or filling stations shall 
be erected on the land”. 

 
The applicant’s conveyancer applied to the Registrar of Deeds in terms of Section 68 
of the Deed Registries Act, 47 of 1937.  Provision is made for the cancellation of the 
registration of a personal servitude in pursuance of an agreement between the owner 
of the land encumbered and the holder of the servitude pertaining a personal 
servitude.  The Registrar of Deeds rejected the application indicating the Municipality 
must give its consent and that Section 47 of SPLUMA applies. 

 
Section 47 of SPLUMA refers to restrictive conditions and provides for the removal, 
amendment or suspension with the approval of the Municipal Tribunal.  In contrast 
the Western Cape Land Use Planning Act 3 of 2014 definition of restrictive condition 
excludes servitudes creating real or personal rights. 

 
The Planning By-Law does not exclude personal servitudes and is thus necessary to 
apply for the removal of the restrictive conditions. 

 
National Environmental Management Act (NEMA) applicability: 

 
In January 2018, the Western Cape Government of Environmental Affairs and 
Development Planning confirmed that...“the proposed conversion of existing stables 
and extension thereof will not result in the triggering of any listed activities in terms of 
NEMA EIA Regulations, 201 (as amended), as the development within the 32m of 
identified wetlands does not fall within the core area of the Kogelberg Biosphere 
Reserve and is below the applicable threshold.  Environmental authorisation is 
therefore not required from the Department prior to the development thereof.” 

 
In 2020 the owner built a concrete dam on a portion of land utilised in the past as a 
paddock.  An application has been submitted in terms of Section 24G of NEMA 
which relates to a person commencing with a listed activity or specified activity 
without the necessary permission. 

 
THE PROPOSAL 

 
The picturesque location offers an ideal setting for a bespoke distillery, which will 
appeal to a small niche market and is to be known as Pringle Rock Distillery (PRD).  
The distillery will be accommodated in the repurposed stables which will be clad in 
natural rock, with restored original teak window frames from the Old Cape Town 
Railway station.  PRD intends for their product to be 100% natural. 

 
The farms shop component is a small ancillary activity that will occur inside the 
distillery building.  It will consist of local items and will include items serviced at the 
tasting, such a chocolate, preserves, nuts, biltong, etc. and brand related apparel 
such as t-shirts and peak caps. 

 
In addition to producing small batches of high-quality whisky and gin in handcrafted 
copper pot stills, an authentic experience with tastings and private tours of the 
distillery will be offered to guests.  The tours and tastings will be by appointment only.  
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The guests will be collected from 16 Central Road in Pringle Bay (Erf 378) and 
transported in a minibus or safari type vehicle via Porter Drive.  The Pringle Bay 
access will be utilised.  Each group will consist of 12 people and take 2-3 hours.  
Parking of 12 vehicles will be accommodated at Erf 378.  The tours by appointment 
only and parking of private vehicles at the aforementioned erf will ensure privacy of 
the small holding owners and mitigate possible disturbance of the fauna and flora. 

 
The tasting room will have a typically whisky feel with aged wood, leather, organic 
and natural materials.  The tour will open with a brief history/education of the area.  
The visitors will proceed to the Still House/Distillery where the copper pots are still 
kept, and the making process will be explained.  Visitors will be able to view the 
bonded storage area where the barrels are kept.  Thereafter they will experience a 
tasting of 4 to 5 PRD brands.  Bottles of whisky and or Gin can be purchased on the 
way out. 

 
The Tasting Room also has its unique history.  Old wooden door frames will be 
restored.  PRD has sourced antique teak window frames dated from the mid 1800’s.  
It also intends to purchase casks from a local cooper.  The stable will retain its rustic 
aesthetic and will be visually unobtrusive.  PRD intends to apply for both an “on-site” 
and “off-site” consumption license.  To qualify for an “on-site” license, snacks need to 
be served, which will be sourced locally and attribute to the local rural economy.  An 
off-site license is required for guests to purchase bottles of whisky and or Gin.  
Production will occur four (4) days a week with the tours being conducted on 
weekends.  The hours of operation will be between 10:00 and 18:00. 

 
OVERVIEW OF THE DISTILLATION PROCESS 

 
The detail of the process is being discussed on pages 15 and 16 of the motivation 
report.  A shortened version will be dealt with in the discussion thereof. 

 
The ingredients used in the process consist of grain, yeast and water. 

 
The primary steps are: 

 
 mashing - which is the mixing of grain with water; 
 fermenting - which is the addition of yeast to the liquid to produce a weak alcohol; 
 distillation - which is heating the liquid to a steam; 
 condensing it to a concentrated liquid, and 
 ageing after the concentrated liquid has been put into oak barrels for a minimum 
of three years. 

 
The same spirit that is produced in the whisky process, will be produced for gin and 
will be piped into a ginning still where it will be distilled for a third time.  This still will 
contain a ginning basket that will hold botanicals such as citrus, flora, spice, herbs 
etc.  PRD will use some of the local fynbos, which is cultivated on the subject 
property in this process.  All bottling will take place on the property and will be 
packed and transported from the farm in a small delivery vehicle.  The ginning 
process takes two weeks. 

 
SPECIFICS ABOUT THE DISTILLERY 

 
The operation will be as follows: 
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➢ One spirit run from 330kg of grain barley will produce 250 litres of spirit for 
barrelling. 

➢ One bakkie load per week. Full production in 8 years’ time will progress to three 
bakkie loads per week. 

➢ At full production, about 1000 litres of whisky and gin will be produced per month. 
➢ The heating system for the stills is a hot water heater running from wood chips.  It 

does not produce steam, but hot water flowing through in heating coils.  The 
wood chips will be sourced from aliens hacked in the environment. 

 
It should be noted that although the property is zoned Agriculture Zone 1 and can be 
used for cultivation, the owner does not wish to engage in commercial cultivation of 
grains due to the sensitivity of the site and limited soil potential. 

 
PROJECTED EMPLOYMENT 

 
The staff will consist of a driver, administrative assistant, groundsman and seasonally 
the PRD may employ part time tour guides and assistants in the tasting room when 
necessary.  The marketing, labelling, and advertising are outsourced.  Only the 
groundsman will reside on the property of the staff component. 

 
SERVICES 

 
 Electricity 

 
The property makes use of solar power.  This puts a limitation on the growth of the 
distillery.  The facility will require 10Kw which will require additional solar panels and 
batteries. 

 
 Water 

 
Approximately 3000 litres of water are required for one spirit run and only ground and 
surface water will be utilised.  The water used during the process is for the closed-
circuit cooling system.  The water remains in the pipe and does not decrease in 
quantity if it comes into contact with anything else. 

 
The Breede Gouritz Catchment Management Agency’s letter dated 17 September 
2018 states as follows: “the property may qualify to abstract a maximum volume of 
400mᶾ per hectare per annum for irrigation, industrial and or commercial purposes. 
This equates to 8762,08mᶾ per annum” e.g., 400mᶾ x 21,9052ha. 

 
This is sufficient for the purposes of a micro-distillery. 

 
 Sewerage 

 
A septic tank is used for sewage disposal.  It is anticipated that the existing tank will 
be able to cater for additional personnel and visitors. 

 
 Waste Disposal 

 
A Waste Management Plan has been prepared by the Green Africa Group. (See 
Annexure P).  The Plan is summarised on pages 18 to 20 of the applicant’s 
motivation.  The key principle is that an integrated approach to the operation 
consisting of reduction in volumes of waste as a priority.  If reduction is not feasible, 
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the maximum amount of waste is to be recycled.  Waste that cannot be recycled is to 
be disposed of in the most environmentally responsible manner possible. 

 
The following waste is generated by the distillery process: 

 
➢ Solid waste 
This consists of grain husks and fibre, rich in flavour, vitamins and other nutrients 
suitable for human and animal consumption.  No more that 300kg waste will be 
produced per day that will be used on the property and or at local farmers for feed 
and bakeries. 

 
➢ Packaging waste 
Packaging material from received goods will be returned to the suppliers.  Non-
returnable waste will be sorted before disposal or recycling such a plastics and 
cardboard boxes.  No more that 20kg is envisaged. 

 
➢ Liquid waste 
This waste consists of three components e.g., dead yeast, water and grand 
sediment.  Due to its high nutrient content, it is suitable as a supplement for animal 
feed.  Approximately 100 litres will be produced per week.  The relatively small 
quantities of grey water (1000 litres per week) will be held in a separate holding tank 
for irrigation purposes. 

 
➢ Distilled Condensate Waste 
Small amounts of distilled condensate are produced (10 litres per week), high in 
methanol and ethanol with less than 10% water and can be used as a cleaning 
solvent directly in the distillery for cleaning and equipment sterilization. 

 
➢ Low Volatility Organic components 
Limited amounts (10liter) per week are produced and are used in the next spirit run. 

 
➢ Wastewater 

 
Reverse Osmosis 
About 8% of water used for the dilution and blending of spirits will become 
wastewater and will be disposed of in the septic tank. 

 
➢ Cleaning water 
The water used for cleaning, approximately 200 litres per week will be disposed of in 
the septic tank. 

 
➢ Other Wastewater 
Urinals, toilets, etc. will be disposed of in the septic tank. 

 
ACCESS AND PARKING 

 
Owners:   Two (2) bays 
Staff (3):   Three (3) bays 
Deliveries/services:   One (1) bay 
Visitors: Two (2) bays for vans bringing the tourists/visitors from 

Pringle Bay. 
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FORWARD PLANNING 
 

 Western Cape Provincial SDF, 2014 
 

The SDF has 14 policies and 3 are relevant to the application, namely R1, E2 and 
S1. 

 
Policy R1: Protect Biodiversity and Ecosystem Services 

 
The Western Cape has implemented a system of Critical Biodiversity Areas (CBA) 
mapping system which delineates the biodiversity network.  The aim is to sensitise 
the public, owners and local authority to the importance of these area.  EADP 
(Environmental) confirmed that no Environmental Authorisation is necessary due to 
the limited development footprint and low impact operation.  The remainder of the 
property be managed to support indigenous flora and fauna and serve as an 
ecological corridor for the Kogelberg Biosphere Reserve. 

 
The proposal is consistent with the Policy. 

 
Policy S1: Protect, Manage and Enhance Sense of Place, Cultural and Scenic 
Landscapes 

 
The aim is to prevent settlement encroachment into agricultural areas, scenic 
landscapes and biodiversity priority areas, especially between settlements and along 
coastal edges and river corridors.  It promotes smart growth by infill, intensification 
and redevelopment.  The proposed development will not constitute urban sprawl but 
will make use of the existing building and undertake an activity that is consistent with 
the rural character of the area which will attribute to the Sense of Place. 

 
The proposed development is consistent with the policy. 

 
Policy E2: Diversify and Strengthening the Rural Economy 

 
The policy aims to incorporate rural considerations into Municipal IDP and SDF’s and 
relates to development outside the urban edge.  The policy states that “compatible 
and sustainable rural activities ... (generate positive socio-economic returns and do 
not compromise the environment or ability of the municipality to deliver on its 
mandate) and of appropriate scale and form to accommodate outside the urban edge 
(except bona vide wilderness areas).  There are many examples in the Overberg 
District of wineries, breweries and distilleries that operate outside the urban edge and 
play an important role in the local economy. 

 
The proposal is in complete compliance with the policy. 

 
 Overstrand Growth Management Strategy (2010) 

 
The strategy aim does not impact on the proposal and has no significance for the 
application. 

 
 Overstrand Spatial Development Framework (2020) 

 
The SDF recognises that “a diversity of agricultural, tourism, commercial and 
industrial activities occur in strategic locations throughout the Overstrand’s rural and 
urban settlements, providing a range of local employment opportunities.  The 
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proposal is in general in accordance with the spirit and intent of the SDF and will in a 
small way assist with the land use diversification and stimulate appropriate economic 
activity. 

 
 Overstrand Municipality Land Use Scheme 

 
The property is zoned Agricultural Zone 1 and is also situated in the Environmental 
Overlay Zone, specifically the Coastal Protection Zone.  In terms of the Land Use 
Scheme an agricultural industry includes a distillery.  An Agricultural Industry is only 
permitted as a consent use and has to comply with Section 16.10.2 of the Land Use 
Scheme.  A site development plan was submitted with the application and is 
compliant. 

 
The farm shop/stall is a consent use referred to as a building, located on a farm 
where a farmer sells produce to the general public.  The application is not a shop in 
the traditional sense, it will sell mementos of the distillery, local produced produce 
and preserves and will only be available for sale to the visitors to the distillery. 

 
 Environmental Overlay Zone 

 
The property is located in the Coastal Protection Zone, however, do not constitute 
any of the prohibited activities as per Schedule A, but includes activities only 
permitted by Council i.e., commercial and construction or placement of any 
permanent object, building, shelter, pathway or structure as in Schedule B.  The 
requisite consent is applied for in terms of this application. 

 
 Deletion and the Amendment of Conditions of Title 

 
In order to facilitate the proposed development, it was initially requested to delete 
clause C.4. which relates to the street building line, and C.13. that relates to the land 
use. 

 
Hangklip Beach Company was approached for its consent and during the process it 
was decided that there was no reason to retain the other conditions except for a 
portion of clause C.13. namely that “No public garages or filling stations shall be 
erected on the land”.  Since Hangklip Beach Company no longer wishes to enforce 
the other conditions, and the owners of the property have no intention to erect or 
operate a public garage or filling station, an agreement was reached between the 
parties. 

 
Application is made to delete Conditions C.1., C.2., C.3., C.4., C.5., C.6., C.7., C.8., 
C.10., C.11., C.12. and to amend Condition C.13. 

 
History of Condition C: 

 
On 21 December 1960 Hangklip Beach Company registered a Certificate of 
Registered Title (No. T20205/1960) to create Portion 133 of the Farm Hangklip 
No. 559.  Portion 133 was subdivided into a number of smallholdings as per SG 
diagram No. 2974/1960.  In 1964 Portions 141 and 142 were sold together and both 
properties were held by the same Title Deed.  Upon inspection of the Title Deeds of 
the neighbouring properties, it seems that the other subdivided portions of Portion 
133 were registered with different conditions, therefore not uniformly created. 
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Moreover, Condition C is registered in favour of a specific, identifiable entity, namely 
Hangklip Beach Company which was the transferor and the owner of the Remainder.  
Significantly to note, that the Condition C was imposed by the Hangklip Beach 
Company for its sole benefit, in its favour.  The right was not reserved in favour of 
successors in title or in favour of other owners in the sub-divided Portion 133. 
If the condition had been reserved for successors in title, or if the words “sole benefit” 
were omitted from Condition C, then it could have been concluded that a praedial 
servitude is applicable.  This did not occur, and the Conveyancer concluded that a 
praedial obligation was not intended. 

 
Hangklip Beach Company consented to the title removal of Condition C, except for a 
portion of Condition C.13. 

 
MOTIVATION FOR DELETION AND AMENDMENT OF RESTRICTIVE CONDITIONS: 

 
Clause 

No 
Subject Matter General Motivation for Deletion 

1. Gives Hangklip Beach 
Estates Ltd. (HB) the right 
to convey electricity and 
water mains  

HB does not intend to convey electricity and water 
mains across the Lot.  HBEL does not intend to 
enforce this clause. 

2. Relates to completion 
time for building works 

National and Municipal laws now deal with building 
works.  HB does not intend to enforce this clause. 

3. Relates to wood and iron 
buildings 

National and Municipal laws now deal with building 
works.  HB does not intend to enforce this clause. 

4. Relates to building 
restrictions from any road 
or boundary. 

Municipal laws now deal with building lines.  HB 
does not intend to enforce this clause. 

5. Relates to design and 
sound construction 

National and Municipal laws now deal with building 
works, including design and construction.  HB does 
not intend to enforce this clause. 

6. Relates to noxious trade 
or activity 

National, Provincial and Municipal laws now deal 
with noxious activities. HB does not intend to 
enforce this clause. 

7. Relates to brickmaking, 
quarrying and other 
activities 

National, Provincial and Municipal laws now deal 
with the activities.  HB does not intend to enforce 
this clause. 

8. Relates to debris, scrap 
and unsightly material 

National and Municipal laws now deal with such 
matters.  HB does not intend to enforce this clause. 

9. Clause previously deleted Not applicable 
10. Relates to access to 

public roads 
Provincial and Municipal laws now deal with such 
access.  HB does not intend to enforce this clause. 

11. Relates to sewage 
disposal 

National and Municipal laws now deal with such 
matters.  HB does not intend to enforce this clause. 

12. Relates to the use of land 
for agriculture 

National and Municipal laws now deal with such 
matters.  HB does not intend to enforce this clause. 

13. Restricts a range of uses 
including public garages 
or filling stations. 

National and Municipal laws now deal with such 
matters.  HB wishes only to restrict public garages 
or filling stations. 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vests in the personas of the owner of a dominant tenement. 
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These conditions do not have direct quantifiable financial value for the Hangklip 
Beach Company.  Condition C is in effect “catch all” restrictions that allow Hangklip 
Beach Company to control the form, extent and scale of development.  However, 56 
years have passed, and the company no longer has any effective involvement in this 
area.  The proposed distillery, which constitute a business premises is generic and is 
normally understood to include a multitude of commercial uses.  The boutique 
distillery is an appropriate activity in the rural area, in the same way that wineries and 
boutique breweries are accepted as part of the rural landscape. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition. 

 
There are no longer any personal benefits that accrue to Hangklip Beach Company. 

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive conditions, if removed. 

 
The removal of the restrictive condition will enable the applicant to operate a micro 
distillery. 

 
The social benefit of the restrictive condition remaining in place. 

 
Conditions C.4. and C.13. relate to building placement and land use.  There is no 
social benefit to retain C.4. since the structure has been in existence for many years 
and the non-compliance with the Clause would have manifested itself by now.  The 
building is set back 23m from the road and therefore has no negative impact on the 
rural sense of place or road safety. 

 
There is social benefit of retaining C.13. because it will prevent the establishment of 
a legitimate and desirable small-scale enterprise that fits in well with the rural 
character.  If the condition is retained the benefits to the local economy and 
employment will not materialised. 

 
The social benefit of the removal of the restrictive condition. 

 
Condition C. was inserted for the sole benefit of the Hangklip Beach Company and 
not for the benefit of the general public or community.  Such private restrictions are 
no longer appropriate or in the public interest considering there are town planning 
mechanisms such as zoning schemes and Spatial Development Frameworks. 

 
Whether the removal, suspension or amendment of the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights. 

 
The rights of Hangklip Beach Company will not be materially affected by the removal 
of Condition C. 

 
CONSENT USE 

 
Application is submitted in terms of Section 16.(2)(o) of the Planning By-Law 2020 to 
obtain Consent for the establishment of an “agricultural industry” and a “farm 
shop/stall” on Portion 141 of the Farm “Hangklip” No 559 Caledon, as provided for in 
Section 5.1.1(b) of the Land Use Scheme (2020). 
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Application is also submitted for Consent to permit “Commercial” activity and 
“Construction or placement of any permanent object, building, shelter, pathway or 
structure”, as required by the Environmental Overlay Zone Regulations. 

 
Motivation for the Consent is as follows: 

 
➢ The property is zoned Agricultural Zone 1 and an agricultural industry and farm 

shop/stall is permitted in this zone by consent.  The definition of Agricultural 
Industry includes a distillery, and the Land Use Scheme therefore makes 
provision for distilleries in such a zone. 

 
➢ The proposed agricultural industry is not a regular industry which is characterised 

by larger scale, commercial operations with greater power, water, and waste 
disposal requirements.  This is an agricultural industry, run as a small family 
concern specialising in a high-quality crafted product, making use of sustainable 
local resources such as solar energy, water from the well, wood from cut alien 
vegetation and flavouring from fynbos grown on the property.  The enterprise will 
promote tourist-related activities. 

 
➢ The proposed farm shop/stall is a small-scale ancillary use to the distillery.  It will 

sell produce from the farm and mementos related to the distillery.  The number 
and range of products will be limited, and the target market will be visitors on tour 
to the distillery.  This is therefore not a retail node or magnet and will not attract 
customers in the way a conventional shop would do. 

 
➢ An agricultural industry and farm shop/stall are not automatic use rights in the 

Agricultural Zone 1 in terms of the Land Use Scheme, but it has been established 
that such uses, including a distillery, could in principle be granted if the scale and 
operation is appropriate for the site and context.  This report has demonstrated 
that the proposed micro-distillery and ancillary sale of goods is appropriate for the 
site and context. 

 
➢ The accommodation of the micro-distillery in the disused stables represents a 

“recycling” or repurposing of the structure to accommodate a more productive 
and appropriate use, while still respecting the rural character of the area. 

 
➢ The micro distillery can be accommodated with minimal improvement to existing 

utility services and will not impose a burden on the Municipality.  The small 
amount of waste will be disposed of in a sustainable manner and will not require 
municipal waste removal services. 

 
➢ Porter Drive is classified as a municipal street or road, which means that all are 

legally entitled to use it without restriction.  Nonetheless, the proponents of the 
distillery will respect the access control measures that they themselves have 
been instrumental to put in place.  Tour groups will be shuttled to and from the 
distillery and raw material supplies will only require several deliveries per month 
with a “bakkie”.  This means that the distillery and ancillary uses will have little 
impact in terms of traffic generation, road operations and road safety. 

 
➢ The micro-distillery will strengthen, albeit in a small way, the rural economy. In 

these economically stressed times resulting from recession and the Covid-19 
pandemic, individuals need to do all they can to stimulate the economy.  All 
legitimate and desirable commercial activities should be supported and 
encouraged by the Municipality.  In this case the land is a suitably zoned land unit 
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and there are no reasons to refuse the application.  A desirable and appropriate 
enterprise is proposed which will add to the economic sustainability of the area. 

 
➢ The small-scale of the micro-distillery and farm shop is appropriate for this 

relatively secluded area.  The enterprise does not require a large staff 
complement nor land area.  It is designed to produce relatively small quantities of 
premium products and the business model does not require ever increasing 
volumes to increase profitability.  The sustainability of the micro-distillery is linked 
to the quality of the spirits produced and not the quantity. 

 
➢ Based on the extensive information provided in this motivation report about the 

subject property and proposal it is clear this is a desirable and appropriate 
enterprise to be established on the property, and that granting of Consent is 
reasonable and desirable. 

 
DEPARTURE 

 
Application is submitted in terms of Section 16.(2)(b) of the Planning By-Law 2020 to 
obtain a regulation departure from Section 5.1.2.(b)(i) of the Land Use Scheme 
(2020) to reduce the street building from 30m to 23.2m. 

 
Motivation for the reduction of the Porter Drive building line from 30m to 23.2m is as 
follows: 

 
➢ The regulation departure does not apply uniformly to the Porter Drive street 

boundary, but only to a specific portion of the disused stable structure as 
indicated in the plan overleaf. 

 
➢ Only a relatively small portion of the existing structure is within the street building 

line.  The remainder of the structure is positioned more than 30m from Porter 
Drive.  Note that the planned extension to the structure is on the ocean side of 
the structure and unaffected by the street (or common) building line. 

 
➢ As the footprint of the structure is not built parallel to Porter Drive the impact of 

the reduced building line is negligible. 
 

➢ The structure was built in accordance with an approved building plan (refer to 
Annexure 6) and therefore presumably in accordance with the then applicable 
planning regime.  It would be grossly unfair to the current owner if this departure 
is not approved for an existing structure that was built by a previous owner. 

 
➢ The distance the structure has been setback from the road edge is more than 

sufficient to ensure the safety of road users (both vehicles and pedestrians) and 
continuity of a rural sense of place. 

 
➢ There is no valid reason to require the landowner to demolish the triangular 

portion of the building that is situated within the building line. 
 

➢ The proposed amendments will have no significant impact on the public, 
adjoining neighbours or the Overstrand Municipality. 
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Plan showing the required Departure 
 

 
 

Planning Principles 
 

➢ Spatial Justice 
The application does not relate to the provisioning of housing. 

 
➢ Spatial Sustainability 
An existing structure with a minor extension will be utilised by the owner.  The re-use 
of the building with a productive enterprise that is well managed and appropriate is 
consistent with the principle.  No environmental authorisation is required, and the 
proposal does not result in urban sprawl. 

 
➢ Efficiency 
The proposal involves the recycling or repurposing of an existing structure.  The use 
of water from a well, solar energy and wood from alien vegetation, fynbos botanicals 
grown on-site, and sustainable waste management all contribute to the efficient use 
of existing resources. 

 
➢ Spatial Resilience 
The consent use mechanism provides a degree of flexibility and allows the 
Municipality to exercise discretion in administrating the Land Use Scheme.  No 
significant environmental impact is anticipated due to the small scale of the 
enterprise. 

 
➢ Good Administration 
The application is submitted in terms of the Municipal Planning By-Law 2020. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Government Gazette Yes 30 April 2021 4 June 2021 

Local newspaper Yes 29 April 2021 4 June 2021 

Registered notices Yes 29 April 2021 4 June 2021 
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Ward councillor Yes 29 April 2021 4 June 2021 

Total comments 143 

Total letters of support 22 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Control 29/04/2021 
No objection.  Any building plan 
application has to comply with all 
applicable law. 

Tourism Department 30/04/2021 

▪ Supports this application for 
commercial activity. 
▪ The area between Rooiels and 

Pringle Bay is well placed to benefit 
from tourist activity and the area 
lacks products such as the one 
proposed in this application for a 
micro distillery. 
▪ Clarence Drive is a scenic route 

followed by many visitors and this 
attraction will add value to our 
offerings and economy. 

Fire Department 29/04/2021 

No objection subject to compliance 
with the provision of SANS 10400-A 
2016, 10400-T:2020 and the By-Law 
relating to Community Fire Safety. 

Engineering Services 06/08/2021 See Annexure G. 

Environmental 
Management Services 17/06/2021 See Annexure H. 

Waste Management 04/08/2021 See Annexure I. 

Cape Nature  01/09/2021 See Annexure J. 

Western Cape 
Government: EADP 
(Environmental) 

22/10/2021 See Annexure K. 

Western Cape 
Government: EADP 
(Planning) 

26/05/2021 See Annexure L. 
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Western Cape 
Government: Transport 
& Public Works 
(Roads) 

18/05/2021 See Annexure M. 

Western Cape 
Government: 
Agriculture 

15/11/2021 See Annexure N. 

BGCMA 15/06/2021 See Annexure O. 
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7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION, THE APPLICANT’S RESPONSE AND THE 
MUNICIPAL TOWN PLANNER’S RESPONSE THEREON 

 
OBJECTOR OBJECTION RESPONSE 
AMENDMENT AND/OR DELETION OF TITLE DEEDS UNDESIRABLE 
1, 2, 3,4, 5, 10, 
25, 37, 40, 43, 45, 
47, 50, 52, 53, 56, 
57, 62, 65, 72, 92, 
94, 113, 107, 114, 
120, 127, 129, 
132, 139, 139, 
141, 155, 160, 
163, 171, 173, 
177, 178, 179, 
180 

• The removal of the conditions of title applied for is not in 
the public interest because they were specifically 
included to protect the area between Pringle Bay and 
Rooi-Els from inappropriate development. 

• The contention that these conditions were only imposed 
because at the time no legal mechanisms or zoning 
schemes existed which regulated development is 
rejected. 

• The legal standing of the remaining member of Hangklip 
Beach Estates (HBE) is contested. 

• That the conditions to be deleted are only in favour of 
HBE is disputed. 

• Reference is made to two judgments, namely Van 
Rensburg v Naidoo 2011 (4) SA 149 (SCA) and Van 
Rensburg NO v Equus Training and Consulting CC and 
Camps Bay Ratepayers (‘Equus Training’) and an order 
in Ex Parte GF Kirsten (case no 17268/2008) in support 
of the contentions made. 

• The title deed conditions should be in favour of both 
HBE and the Municipality as is the case with other 
properties in the area. 

• The consent of the remaining member of HBE is 
insufficient to remove and/or amend conditions.  This 
view is supported by the Registrar of Deeds.  Only the 
Municipality can approve the amendment and/or 
deletion of conditions. 

• It is unnecessary to amend and/or remove so many of 
the conditions to permit the establishment and operation 

• Before 1984 most properties located in the districts 
and small villages were not covered by formal 
zoning schemes.  Instead, township conditions of 
establishment were imposed by the Administrator, 
the provincial authority responsible for township 
establishment.  These conditions usually included 
specifications relating to use, building lines, 
coverage etc., and included as reciprocal title deed 
conditions on the registration of all erven falling 
within the township established.  In some cases, 
subdivision of land did not involve a prior township 
establishment process.  Sometimes conditions of 
subdivision were imposed by the local authorities 
and included as title deed conditions, while 
sometimes this did not occur.  Sometimes land 
developers included conditions in the title deed that 
are private conditions, and not conditions imposed 
by the authorities. 

• After 1984 zoning schemes became applicable to 
all properties in the Western Cape and these 
zoning schemes included provisions to regulate the 
development of land in terms of use, height, 
building lines, coverage etc.  This created a 
situation where some properties are affected by 
zoning regulations relating to use, building lines, 
height and coverage, and also by different 
conditions in the title deed dealing with use, 
building lines, height and coverage. In such a 
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of the proposed Distillery. 
• Only C4 should be removed while C13 should only be 

amended by the removal of the word “shop”.  It is 
contended that the proposed amendment of C13 is a 
“red herring”. 

• The remaining conditions should remain. 
• Why should C1 be removed?  It deals with the water 

pipeline servicing Rooi-Els. 

situation either sets of conditions apply, until one or 
other is amended.  

• In order to facilitate the proposed development, it 
was initially considered necessary to delete one 
condition of title being clause C(4) which relates to 
the street building line, and to amend another 
condition being clause C(13) which relates to land 
use.  These clauses were imposed by and for the 
benefit of the original landowner (developer), being 
Hangklip Beach Estates Limited (Hangklip Beach 
Company).  Hangklip Beach Company was 
approached for its consent to make these deletions 
/ amendments.  During this process Hangklip 
Beach Company decided that there was no reason 
to retain the other conditions save for a portion of 
clause C(13), namely that “No public garages or 
filling stations shall be erected on the land”.  Since 
Hangklip Beach Company no longer wishes to 
enforce the other conditions, and the owners of the 
property have no intention to erect or operate a 
public garage or filling station, an agreement was 
reached between the parties.  The relevant 
documentation is contained in Annexure 8 of the 
motivation report. 

• Like the definition in SPLUMA, the definition of 
“restrictive condition” in the Planning By-Law does 
not exclude personal servitudes, which it could 
have done based on the definition in LUPA, which 
is the provincial legislation passed in terms of 
Schedule 1 to SPLUMA.  There is a resultant 
uncertainty in the Western Cape about how to 
remove or amend title conditions which are 
“servitudes creating real or personal rights”.  To 
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move past this uncertainty, it is considered 
necessary to apply to the Municipality to amend 
and delete the relevant restrictive conditions in 
terms of Section 16(2)(f) of the Planning By-Law 
and to follow the procedures set out in sections 35 
and 36 of the By-Law. 

• Motivation in terms of Section 35(4) of the Planning 
By-Law was provided for in the application for the 
deletion and/or amendment of the restrictive 
conditions of title and it was concluded that the 
conditions should be deleted and/or amended as 
proposed. 

• The following bullet points were provided by 
our client’s legal consultant (Advocate Adele 
Erasmus): 

• Caution is to be exercised when referring to the 
Van Rensburg case for two reasons. 

• First it dealt with restrictive conditions inserted in 
title deeds in favour of all erf-holders on the 
establishment of a township.  The preamble to the 
restrictive conditions states: “'C. SUBJECT 
FURTHER to the following conditions contained in 
Deed of Transfer … imposed by the Municipality … 
in terms of the provisions of Township Ordinance 
No 13 of 1927 in favour of itself [the Municipality] 
and any erf-holder in the Summerstrand Extension 
Township (and subject to alteration and 
amendment by the Administrator):” Adv’s Erasmus 
emphasis. 

• The preamble to the restrictive condition in the title 
deed for 141/559 (T8920/2005) provides: “'C. 
SUBJECT FURTHER to the conditions contained in 
Deed of Transfer No T23786/1964 imposed by 
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Hangklip Beach Estates Limited for is (sic) sole 
benefit as owner of the remaining extent of the 
Farm “Hangklip” … and held by it under Certificate 
of Consolidated Title No. T3720 dated 17 April 
1937, provided always however that if in the said 
Company’s opinion it is expedient the Company 
may suspend or relax restrictions contained in any 
of such conditions and then subject to such 
conditions as the Company may impose:”  Adv’s 
Erasmus emphasis. 

• The Trust, at substantial cost, instructed Ms Malan, 
an experienced conveyancer, to make enquiries at 
the Cape Town Deeds office and conduct an 
examination of the deeds relating to 141/559.  Not 
because it wanted “to take ‘short cuts’” – these 
derogatory comments are rejected as being 
unfounded on the objective facts – but to establish 
the legal status of the restrictive conditions in its 
title deed.  This analysis is contained in 
Annexure 12 to which all the title deeds in relation 
to 141/559 are attached. 

• No matter how many the objectors would want it to 
be otherwise, the condition speaks for itself. It is a 
personal servitude enforceable by the HBE.  It is 
not what the SCA in Van Rensburg referred to as a 
praedial servitude, namely restrictive conditions 
which are for the benefit of all other erven in a 
township, unless there are indications to the 
contrary. 

• Although the Trust, as they were entitled, obtained 
the consent from HBE, the Registrar has rejected 
the consent, saying the Municipality must also give 
its consent. 
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• That he refused the consent is not because it was 
unlawful but because he believes the provisions of 
SPLUMA apply.  The question of the removal of 
restrictive conditions registered in favour of a 
person as opposed to reciprocal title deed holders 
is a developing area of law within the context of the 
new planning legislation.  The Trust has applied to 
the Municipality and motivated its application.  This 
will obviate any uncertainty.  Accordingly, section 8 
of the motivation report contains a detailed 
motivation in terms of the relevant criteria. 

• Any negative aspersions cast on the integrity of the 
Elves’ character for obtaining HBE’s consent is 
rejected as unfounded and, in the context of the 
motivated removal, is irrelevant and should be 
rejected by the decision-maker. 

• Caution is to be exercised secondly, because Van 
Rensburg and the further cases respondent no 178 
raises, i.e., Equus Training and Camps Bay 
Ratepayers dealt with the removal of restrictive 
conditions under the Removal of Restrictions Act 
84 of 1967 which was repealed by s 59 of SPLUMA 
effective 1 July 2015. 

• It is contended that the Applicant has not met the 
onus of proving the desirability of removing the 
restrictive conditions.  The focus on desirability as 
the sole criterion is misplaced. 

• Section 2(1)(a) of the Removal Act provided the 
criteria in the following terms: ‘‘Whenever the 
Administrator …, is satisfied (a) that it is desirable 
to do so in the interest of the establishment or 
development of any township or in the interest of 
any area, ...or in the public interest’’.  Section 
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2(1)(a) in the terms was not repeated in the 
legislation with replaced the Removal Act. 

• In circumstances when municipal officials exercise 
a discretionary power which, depending on its use, 
could improperly affect rights, it is open to the 
legislature to structure the exercise of their 
discretionary power by stipulating the mandatory 
considerations a decision-maker must consider 
before deciding. 

• Section 35(4) of the Planning By-Law provides that 
legislative guidance by specifically identifying the 
relevant criteria the Municipality must consider 
when applying the desirability criterion in section 
66(1)(c) of the Planning By-Law. 

• Whether the application should be refused or 
granted is a matter for the decision-maker’s 
judgment and discretion having regard to the 
general criteria in s 66 which in addition to 
desirability, incorporates amongst other 
considerations the Municipality’s SDF, s 42 of 
SPLUMA and Chapter VI of LUPA, and the specific 
criteria in s 35(4), 

• Decisions about restrictive conditions are now to be 
taken by the authority responsible for land use 
management at municipal level.  This ensures that 
such decisions accord with the broader objects of 
spatial planning and land use management as 
determined by a municipality. The removal, 
amendment, or suspension of restrictive conditions 
must accordingly align with the broader objects and 
principles set out in the legislation. 

• Ex Parte Whitfield 2017 (5) SA 161 (EP) held that 
these statutory mechanisms permit the Municipality 
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to consider the broad set of criteria now provided in 
the applicable legislation and to decide such 
application, having full and proper regard to the 
public interest where the consent of all affected 
parties cannot be or has not been obtained. 

• As to the issue of consent, some of the objectors 
contend that based on the Order in Ex Parte GF 
Kirsten and a letter by the Western Cape 
Government that praedial servitudes can only be 
removed with the consent of the owners of the 
dominant tenements in whose favour the restrictive 
conditions exist. 

• That is not correct.  A distinction needs to be drawn 
between the two ways in which restrictive 
conditions can be removed.  Either in terms of an 
order by a court or pursuant to the then applicable 
Removal of Restrictions Act (decided by Province) 
or the now applicable provisions in the Planning By-
Law (decided by the Municipality).  Section 16(2)(f) 
of the Planning By-Law read with s 35 authorises 
the bringing of an application and empowers the 
Municipality to amend, vary or remove restrictive 
conditions. 

• Ex Parte Whitfield held that the High Court 
removes, varies, or suspends a restrictive 
condition, given the contractual or servitudinal 
nature of these conditions, a Court cannot do so 
unless all the parties whose rights and interests are 
regulated thereby, consent.  A Court has no 
independent or inherent jurisdiction to change the 
conditions.  Its role is merely to serve as a court of 
enquiry to establish whether all the interested 
parties have by mutual agreement or unilateral 
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waiver abandoned their rights.  If the Court is 
satisfied that this is so, it issues a declarator which 
authorises the Registrar of Deeds to affect an 
appropriate endorsement of the title deeds in 
accordance with the provisions of the Deeds 
Registries Act. 

• The Court process is different to the statutory 
amendment process authorised by SPLUMA, 
LUPA, and the Planning By-Law.  Ex Parte 
Whitfield held that the statutory and court 
processes can co-exist.  However, in 
circumstances such as here, where a land use 
application is required for consents and a 
departure, to facilitate integrated administrative 
decision-making in relation to land development 
there is no reason to engage the courts to have a 
restrictive condition removed.  The Municipality can 
determine the removal application simultaneously 
with other land use applications made in respect of 
the subject property. 

• What should also not be confused is the giving of 
consent and the giving of notice. 

• The order in Ex Parte Kirsten and the Province’s 
letter addresses the requirement that proper notice 
be given.  It is incorrect to say that because notice 
is required to be given that the consent of everyone 
to whom notice is given must consent. 

• Section s 35(3) of the Planning By-Law stipulates 
how notice is to be given.  The Trust has complied 
with its provisions.  As addressed elsewhere, 
registered notice of the application was given, not 
only to the owners of the farms immediately 
surrounding 141/559 but to all the portions of Farm 
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559 as depicted in Figure 1 (in the motivation 
report) as well as to the ratepayers and other 
associations.  E-mail notification was sent to a 
much broader audience.  The municipal decision-
maker must consider whether proper notice has 
been given as required by s 35(3) of the Planning 
By-Law and if so, it must consider all objections 
raised by interested parties. 

• Ex Parte Whitfield held [para 21] that there is no 
requirement in SPLUMA that parties whose rights 
are affected by the removal or variation of a 
restrictive condition must consent to such removal 
or variation.  Consent is not a criterion for the 
exercise of the discretion granted by the legislation 
to the municipal decision-maker.  Consent of 
everyone is only required in a court enquiry. 

• It is accordingly denied that because the immediate 
neighbour has refused its consent that the 
Municipality is precluded from approving the 
application. 

• It is to be remembered that the removal of a 
restrictive condition serves merely to remove an 
impediment to use.  It does not confer any use 
rights upon the owner.  Such use rights are 
conferred by approval of a defined land use 
pursuant to a land development application made in 
terms of the relevant legislation. 

• As to the Trust’s motivation, the specific criteria in 
s 35 are comprehensively addressed at para 8, pp 
28 to 33 of the motivation. It is denied that 
Applicant relies solely on considerations which the 
Courts have ruled irrelevant because 1) the cases 
were decided on different legislation, 2) the 
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Town Planner’s response 

 
The removal of defunct conditions modernises the Title Deed, especially taking into consideration that the conditions is regarded as a 
personal servitude.  In terms of the By-Law as amended, there is not restriction on an applicant to request the removal or amendment of 
the conditions as long as it complies with Section 35 of the By-Law.  Section 35.(1) stipulates “the Municipality may on application in 
terms of Section 16(2) by notice in the Provincial Gazette amend, suspend or remove, either permanently or for a period specified in the 
notice and either unconditionally or subject to any condition so specified, any restrictive condition.” 

 
Section 35.(3) stipulates to whom the notice must be served.  The Municipality has distributed the application to all objectors as per the 
previous application.  The Municipality has undertaken in discussion with the objectors of the original application that they will be notified. 

 
Section 35.(4) was extensively dealt with by the applicant and thus complies with the aforementioned. 

 
The applicant motivated the removal of Condition C extensively on pages 30 to 33 of the motivation report.  The conditions are outdated 
and are not to the benefit of the community, thus serve no purpose to be retained.  The holder of the rights, Hangklip Beach Company, 
has given her consent for the application for the removal of restrictive Title Deed conditions. 

 
With reference to the interpretation of the Court cases as indicated by the objectors and applicant, this aspect will be dealt with by Legal 
Counsel. 

 
 
 
 
 

comment in Van Rensburg was not the basis on 
which the Court decided the matter, 3) in relation to 
Equus Training, while it is correct that a zoning 
scheme as a matter of law does not override 
restrictive conditions, it is not unlawful to amend 
them and it is denied that the Applicant’s sole 
motivation is that the conditions have been 
replaced by the zoning scheme. 
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THE CURRENT APPLICATION IS NOT “NEW” 
OBJECTOR OBJECTION RESPONSE 
1,4, 62, 70, 104, 
107, 113, 140, 
147, 167, 177, 
178, 180,  

• It is disingenuous to state that the previous application 
was withdrawn when in fact it was rejected as the 
subject property needed to be rezoned first to permit a 
Distillery. 

• The current application is very similar to the previous 
application, though it is elaborate and cleverly written to 
obfuscate that the proposal is for a noxious and 
dangerous industry in a remote and ecologically 
sensitive area. 

• The MPT on 31st October 2018 resolved that the 
previous application be referred back as a legal opinion 
was awaited.  It is presumed that this legal opinion was 
not favourable and that the Town Planning Branch 
finalised its recommendation before the legal opinion 
was requested by the MPT. 

• As the current application is essentially the same as the 
previous one, it is not considered to be procedurally fair 
or transparent and gives rise to fears of collusion 
between the applicant and town planner (presumably 
Ms van der Stoep). 

• What is stated in the application as to why the 
application was withdrawn is pure obfuscation and the 
“real” reasons were not disclosed, and that alone should 
be reason enough for the MPT to refuse this application. 

• This is a new application and the process for 
notification and assessment must start afresh 
based on the information provided in this report. 

• The current application does make use of 
information gained during a previous application 
process submitted on 23rd January 2018 and 
subsequently withdrawn on 24th June 2020. 

• The reasons for the withdrawal were to refine and 
supplement the written motivation for the 
application and to undertake further investigations 
in relation to the restrictive conditions of title. 

• The current application needs to be considered on 
its own merits.  The contention that the current 
application is simply a “repackaging’ on the 
previous application is fallacious. 

• The application provides all the information 
required for an informed decision to be made.  The 
assertion that the application is attempting to “hide” 
any aspect of the proposed micro-distillery is 
rejected. 

• The application has been submitted in terms of the 
relevant legislation and publicised in accordance 
therewith.  In no way has the applicant attempted to 
circumvent any aspect of the application process. 

• Any untoward relationship between the officials of 
the municipality and the applicant are also rejected. 
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Town Planner’s response 
 

The previous application was withdrawn on 24 June 2020.  Once an application is withdrawn, the file is deemed closed and a new 
application needs to be submitted and redistributed to the public.  The Municipality has given the undertaking in discussions with 
objectors on the previous application that should a new application be lodged; they will be informed.  A new application was lodged 
which substantially had more information and extent of the conditions to be removed. 

 
It is the prerogative of applicant to withdraw, amend or submit an application and must be dealt with in accordance with the relevant 
legislation.  The general public, whether an objector, applicant or interested party, have access to a municipal official with regard to land 
use planning applications to be submitted and or that is in process. 

 
ZONING OF SUBJECT PROPERTY DISPUTED & CONSENT USE MECHANISM CONSIDERED INCORRECT 
OBJECTOR OBJECTION RESPONSE 
1, 2, 3, 4,5, 21, 
25, 37, 44, 52, 56, 
57, 60, 62, 65, 72, 
88, 94, 107, 113, 
119, 120, 127, 
128, 129, 138, 
139, 141, 144, 
153, 160, 
167,172, 173, 
178, 179, 180 
 

• The subject property’s zoning is questioned. 
• Reference is made to the case of HEAG v MEC for 

Agriculture, Environmental Affairs and Development 
Planning, Western Cape 2007 (6) SA 65 (C) and an 
undated email by the Municipality’s town planner. 

• It is alleged the Municipality conceded it erred in zoning 
the Hangklip Farms and smallholdings outside the 
urban edge of towns as Agricultural Zone 1.  Zonings 
were re-assigned either as Undetermined or Rural Zone 
2: Conservation Usage. 

• Before the consent use can be considered, the zoning 
needs to be confirmed. 

• Agri industry is not a consent use permitted in 
Undetermined or Rural Zone 2: Conservation Usage 
zones. 

• The liquor license was refused because the subject 
property was not zoned correctly.  All other 
smallholdings in the area are zoned Rural Area 2 or 
Undetermined and therefore it makes no sense for an 
agri-industry to be situated in this remote area.  The 

• The following 2 bullet points were provided by 
our client’s legal consultant (Advocate Adele 
Erasmus): 

• The zoning of Agricultural 1 is correct.  
• The Agricultural 1 zoning was confirmed on two 

occasions after the HEAG case.  First when the 
Municipality gazetted it’s zoning scheme map 
pursuant to its Zoning Scheme, June 2013 (Fig 7: 
para 4.3, p 5 of the motivation report).  Secondly, 
the issue of a zoning certificate to the Trust on 18 
October 2017, a copy which accompanies this 
response in Annexure 4) 

• The consent uses applied for are in accordance 
with this zoning.  Therefore, reference to the 
subject property being incorrectly zoned or to other 
zonings that some of the objectors believe the 
subject property should be zoned as, are based on 
incorrect assumptions. 

• It is acknowledged that the liquor license was 
refused, but that was because the necessary land 
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current zoning of the subject property is an anomaly. 
• A consent use is not suitable or legally applicable in this 

instance because the proposed land use does not meet 
the requirements of the definition of “agricultural 
industry”.  The Distillery does not distil anything 
produced on or near the property.  Based thereon, it is 
questioned how the Distillery can be considered to be 
an agricultural industry.  Therefore the property should 
be rezoned rather than applying for consent. 

• Any mention of fynbos flavouring is sophistry. 
• It is contended that this component is vague and does 

not demonstrate compliance with the Municipal Land 
Use Scheme (2020).  The property has never been 
used for bonafide agriculture. 

• A permit is required to be issued by CapeNature to 
harvest Fynbos on the land unit and this is not likely to 
be given due the presence of many threatened and near 
threatened species occurring on the property such as 
Protea compacta, Diastella thymeriodes & Erica 
brachialis. 

• The applicant cannot motivate that the Distillery is not 
an industrial use, which is not permitted in the Critical 
Biodiversity Area.  This contrary to the Western Cape 
Land Use Planning Guidelines Rural Areas (March 
2019) which only permits for leisure or tourism.  A 
Distillery is considered a “nuisance” in terms of this 
Planning Instrument. 

• The smallholdings in the area between Rooi-Els and 
Pringle Bay identified as Core 1 in terms of the WC 
Land Use Planning Guidelines Rural Areas with the 
management objective (Terrestrial) to maintain in a 
natural or near natural state with no further loss of 
natural habitat.  This policy doc identifies this area as 

use rights were not in place.  Contingent on the 
approval of this application, those rights will be in 
place, the license will be re-applied for. 

• The Agricultural zone makes provision for certain 
activities of a commercial nature (such as what has 
been applied for) with consent if the Municipality 
considers them to be appropriate to the site and 
context.  It is firmly contended, based on the 
motivation provided that the micro-distillery and 
farm shop/stall proposed are such appropriate 
enterprises. 

• The definition of Agricultural Industry includes a 
distillery, and the Land Use Scheme therefore 
makes provision for distilleries in such a zone.  The 
proposed agricultural industry is not a regular 
industry which is characterised by larger scale, 
commercial operations with greater power, water, 
and waste disposal requirements.  This is a small 
family concern specialising in a high-quality crafted 
product, making use of sustainable local resources 
such as solar energy, water from the well and wood 
from cut alien vegetation.  The enterprise will 
promote tourist-related activities.  The proposed 
farm shop/stall is a small-scale ancillary use to the 
distillery.  It will sell produce from the farm and 
mementos related to the distillery.  The number and 
range of products will be limited, and the target 
market will be visitors on tour to the distillery.  This 
is therefore not a retail node or magnet and will not 
attract customers in the way a conventional shop 
would do.  The enterprise does not require a large 
staff complement nor land area.  It is designed to 
produce relatively small quantities of premium 
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“Protected Area” or “Critical Biodiversity Area”. 
• Some respondents make reference to the requirements 

for an agricultural industry and their sets of criteria 
regarding desirability to the City of Cape Town and 
Stellenbosch By-Laws. 

products and the business model does not require 
ever increasing volumes to increase profitability.  
The sustainability of the micro-distillery is linked to 
the quality of the spirits produced and not the 
quantity.  Based on the extensive information 
provided in this motivation report about the subject 
property and proposal it is clear this is a desirable 
and appropriate enterprise to be established on the 
property, and that granting of Consent is 
reasonable and desirable. 

• The contention that the consent use as applied for 
in the application as vague and unmotivated is 
rejected as unfounded.  The relevant sections of 
the motivation report provided the necessary 
information and motivation as prescribed by the By 
Law. 

• The necessary permit will be obtained should the 
landowner wish to harvest local fynbos species to 
utilise in the distillation process.  Note that the 
project environmentalist (Green Africa) has 
confirmed that “any landowner may apply for a 
permit, which may be issued for specific species to 
be harvested, regardless of whether threatened 
species are present or not.” 

• Section 4.4 of the motivation report investigated 
and analysed the suitability and potential impact of 
the proposal on the Kogelberg Biosphere and 
Nature Reserve. 

• Nonetheless, the following needs to re-iterated: 
The Kogelberg Biosphere Reserve is different to a 
conventional nature reserve where nature 
conservation predominates, and human activities 
are minimised. By contrast the biosphere reserve 
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includes within its area a significant permanent and 
non-permanent population, together with a wide 
range of economic activities including deciduous 
fruit farming, wine production, flower production, 
fruit processing, commercial pine plantations, 
tourism and even urban development. 

- Economic development is not prohibited within 
the biosphere reserve, but there is an emphasis 
on sustainable development and respecting the 
environmental characteristics and ecosystems of 
the area. 

- The proposed micro-distillery and associated 
activities are consistent with the biosphere 
principles because, amongst other factors, the 
proposal is of a small scale, recycles an existing 
building, makes use of renewable resources and 
operates in accordance with sustainable 
production processes. 

- The Kogelberg Nature Reserve and other formally 
protected areas constitute the core of the 
biosphere reserve.  This sensitive core remains 
pristine and essentially wild, with a high level of 
biological diversity.  Around the core is a buffer 
where agriculture and other activities occur. 

- The biosphere concept accommodates both 
conservation and development, ensuring that 
sensitive areas and biological diversity are 
adequately protected, but at the same time 
allowing human settlement and economic 
development, particularly in the buffer and 
transitional areas. 

- While the subject property is situated inside the 
Kogelberg Biosphere Reserve, it lies outside the 
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Town Planner’s response 

 
The property has the zoning of Agriculture Zone 1, and the distillery is a consent use in terms of the Amendment By-Law on Municipal 
Land Use Planning.  The subject property zoning as Agricultural Zone 1 has been confirmed in 2005. Historical records, a document 
compiled by Taylor/Van Rensburg/van der Spuy “Zoning determination for Rooiels, Betty’s Bay Small Holding Area”, dated 2002, was an 
investigation to determine zoning allocations for the area.  In this document, the zoning of Portion 141 is indicated as Agriculture Zone 1.   
Although the findings in the document never came to fruition, the subject property was indicated as Agriculture Zone 1. 

 
The definition of an “agricultural industry” in terms of the Overstrand Land Use Scheme clearly stipulates as follows: 

 
“means an enterprise for the processing of agricultural related products on or close to the land unit where these agricultural products, 
whether land- or marine-based (such as aquaculture), are grown, harvested and raised where processing in such proximity is necessary 
due to the nature, perishability and fragility of such agricultural products or promotion of tourism related activities, and includes, inter alia, 
dairies, wineries, distilleries, olive processing facilities, breweries and other facilities required for the processing of agricultural products 
where produce packed is not produced on the land unit but does not include service trades;” 

Kogelberg Nature Reserve, and is not part of the 
core area. 

- The micro-distillery and associated activities will 
be accommodated within an existing disused 
stable structure.  The production process will not 
generate harmful impacts on the Reserve, and no 
alien plant species will be introduced onto the 
property which could potentially spread to the 
Reserve.  Note that an Alien Invasive 
Management Plan will be included in the 
Environmental Management Plan (EMP) that will 
be submitted in due course for approval. 

- The biosphere concept accepts that development, 
under controlled conditions and of an acceptable 
nature, can be accommodated.  No negative 
impacts on either the nature reserve or the 
broader biosphere reserve are foreseen. 
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The close proximity has not been defined in the Land Use Scheme due to limited agricultural products in the Overstrand area.  
Agricultural products necessary for a variety of agricultural related activities may only be available and grown in the adjacent 
Theewaterskloof Municipal area, which is more agriculturally based.  The aforementioned relates to the nature of produce that can only 
be cultivated in neighbouring towns such as Caledon and is thus interpreted as in close proximity.  The notion that agricultural industry 
relates only to an activity that is only allowed due to the cultivation of produce on the same portion of land is outdated, since many 
wineries for example, bring in the required stock from other vineyards within the area or outside the jurisdiction area of the Overstrand.  It 
should be noted that due to the predominantly sensitive environment in the Overstrand Municipal area, the precautionary principle is 
applied in as far as the cultivation of land is concerned.  It is more beneficial to the environment to rather compromise to bring in produce 
versus the execution of the primary right of clearing land to till and cultivate. 

 
With regard to the Kogelberg Biosphere, underwrites the Lima Action Plan (2016-2025) read with the 2030 Agenda for Sustainable 
Development. Crucially in both the documents, human activity is included in sustainable conservation and economic development in the 
Biosphere.  Although the portion of land is located in the Biosphere, it is not located within the Kogelberg Nature Reserve. 

 
The Kogelberg Biosphere Framework Plan and the Kogelberg Biosphere Management Plan do not exclude any human and or economic 
activities.  The same applies to activities located in Critical Biodiversity Area.  There is no exclusionary clause that prohibits any form of 
development, subject to legislative requirements. 

 
In terms of the Western Cape Land Use Planning Guidelines Rural areas, Chapter 4 indicates that the portion is located in Core 1 with 
the management objective to maintain the natural state with no further loss of the natural habitat.  The application activities are located in 
existing buildings and thus comply with the objections since no loss of the natural habitat is envisaged. 

 
Chapter 6:  

 
Managing Rural Land Use Change: The guidelines are based on the SPLUMA Principles which clearly indicates that developments 
should be located on disturbed land, not be to the detriment of the rural character and proposed activities should not compromise the 
environment. 

 
Chapter 12:  

 
Rural Business which relates to the application for a farm stall/shop.  The objectives are to facilitate the development of rural businesses 
serving the needs of local communities, rural tourist, and agricultural production.  The proposed shop will only operate during guided 
tours to the Distillery and thus cater for rural tourists.  The guidelines also address the location of such a shop (place bound) facility that 
should preferably be located within the farmstead precinct.  The location of the shop complies with the guidelines. 
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Chapter 13: - Mining and Industry in the Rural Areas 
 

In terms of the guideline document, it makes the distinction between traditional industry and industries associated with tourist facilities in 
rural areas such as small-scale brewery, butchery, etc., which does not compromise the environment and character of the area.  The 
Boutique Distillery falls within the latter. 

 

 
Town Planner’s response 

 
The motivation is clear that the consent use will not require any municipal services.  The question of Porter Drive - the road reverted to a 
municipal street with the deproclamation of Porter Drive.  The street was never officially closed and rezoned, thus remains a municipal 
street which is not privately owned by the holding company.  This is evident in the comments received by the Western Cape 
Government: Transport & Public Works (Roads) dated 10 June 2021. 

 

INAPPROPRIATE USE OF MUNICIPAL RESOURCES  
OBJECTOR OBJECTION RESPONSE 
1, 2, 4, 10, 62, 64, 
114 

• It is contended that scarce municipal resources will be 
required to upgrade municipal infrastructure such as 
Porter Road, the sewage system, waste removal and 
the firefighting capability for the benefit of a single 
landowner.  The upgrading will be capital intensive and 
be expensive to maintain.  This will be burdensome for 
the Municipality. 

• The motivation report is clear, no municipal 
resources are required to either upgrade existing 
infrastructure or install new infrastructure to permit 
the proposed micro-distillery.  Refer to Section 
6.4.3 of the motivation report which dealt with utility 
services. 

• The upgrading of Porter Road is not required based 
on the amount of traffic to be generated by the 
micro-distillery. 

INAPPROPRIATE LAND USE WITH RESULTANT NEGATIVE CHANGE IN CHARACTER OF THE AREA 
OBJECTOR OBJECTION RESPONSE 
1, 2, 4, 8, 9, 10, 
11, 12, 13, 14, 15, 
16, 17, 20, 22, 23, 
24, 25, 26, 28, 29, 
29, 30,31, 31, 32, 
34, 35, 36, 37, 38, 

• The proposed Distillery will be situated in a remote and 
ecologically sensitive area that will be negatively 
impacted upon. 

• The existing “sense of place” created by the pristine, 
undeveloped environment, being situated within the 
Buffer Area of the Kogelberg Biosphere reserve & home 

• The issue of the suitability of locating the proposed 
micro-distillery in this locale was dealt with in the 
last bullet point under the objection titled “zoning of 
the subject property disputed, and consent use 
mechanism considered incorrect”. 

• The proposed micro-distillery will not have a 
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39, 41, 42, 43, 44, 
45, 46, 48, 49, 50, 
52, 53, 54, 56, 57, 
60, 61, 64, 65, 66, 
67, 68, 70, 71, 70, 
75, 76, 77, 78, 79, 
80, 81, 84, 85, 86, 
88, 89, 91, 94, 95, 
96, 97, 107, 108, 
111, 112, 113; 
114, 115, 119, 
120, 123, 124, 
125, 126, 127, 
128, 129, 130, 
133, 134, 135, 
136, 137, 139, 
140, 141, 142, 
146, 147,  149, 
152, 153, 154, 
157, 158, 160, 
162, 163, 
164,167, 169, 
170, 171, 172, 
173, 174, 175, 
176, 179, 180 

to many rare species of fauna and flora (such as the 
Cape Rockjumper and Fynbos). 

• The Distillery with its attendant by products will 
negatively impact on the fauna and flora and is 
therefore not considered to be ecologically friendly or 
sustainable. 

• The subject property is situated in an area designated 
by SANBI as having “critical biodiversity importance”. 

• By allowing light industry in the Buffer Zone will weaken 
the protection offered by the Buffer to protect the Core 
Zone.  No mention about the function & importance of 
the Buffer Zone provided in the motivation report. 

• The subject property is situated within the nearly pristine 
stretch of land between Rooi-Els and Pringle Bay 
comprising critically endangered Kogelberg Fynbos 
vegetation & endangered Hangklip Sand fynbos.  This 
means it is an inappropriate land use in this locale. 

• It is this unspoilt environment that results in eco-tourism 
(and especially avi-tourism).  The proposal will change 
the underdeveloped character of the area (between 
Rooi-Els and Pringle Bay) to now including commercial 
activities. 

• The proposal will negatively impact on the existing use 
and enjoyment of the area by the general public & loss 
in income generated by eco-tourists (birders and 
hospitality industry serving them).  The type of tourists 
who visit distilleries and tasting facilities are undesirable 
and will be out of place in this area. 

• Concern is expressed about “drinking & driving” after 
the patrons have left the Distillery.  This type of 
behaviour will be difficult to police.  When alcohol is 
involved, it will result in a noise disturbance. 

• It is suggested that the Distillery be situated in an 

negative impact in terms of its location, an existing 
building will be repurposed, and therefore it also 
does not encroach into an ecologically sensitive 
area. 

• A Waste Management Plan (WMP) will be 
implemented, and a copy thereof is contained in 
Annexure 3.  Note that this is slightly updated 
version of the WMP included with the February 
2021 submission.  Consequently, the possible 
impacts of the establishment and operation of a 
micro-distillery have been assessed and as well 
mitigatory measures proposed, to be implemented 
if required. 

• The property may be located in an area designated 
as being of “critical biodiversity importance”; 
however the proposed use of an existing building 
will have no negative impact on the biodiversity of 
the area. 

• The proposed use will not impact on the 
Rockjumper or fynbos in the area. 

• Section 4.4 of the motivation report dealt with the 
Kogelberg Biosphere and nature reserve and 
included its various components. It was concluded 
no negative impacts on either the nature reserve or 
the broader biosphere reserve is foreseen. 

• The statement regarding the pristine nature of the 
area is true, in so far as it excludes the farmyards 
and historically transformed areas where the 
proposed micro-distillery will be. It must be 
emphasised that the subject property is zoned for 
agricultural use.  If the landowner wants to develop 
other areas excluding the historically disturbed 
farmyard, an EIA would be required, and the 
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existing developed area accommodating industrial 
activity such as in Gordon’s Bay, Hermanus, Kleinmond, 
or even in Pringle Bay or Bettys Bay. 

• The proposal will degrade the landscape for nature 
conservation and related tourism activities (birding, 
whale watching and coastal fynbos). 

• The proposal will have a negative impact with the long-
term alignment of eco-sustainability industries in the 
region, skills development and jobs creation. 

• A potentially dangerous and noxious industry with heavy 
duty vehicles will detract from the present eco-tourism 
use of the area and amenity value of retaining the 
pristine and natural “sense of place” of the area. 

legislatively empowered authority would decide on 
such application.  The current application does not 
constitute such an application, and the concern is 
unfounded. 

• The contention that the proposal will negatively 
impact on eco-tourism in the area based on its 
attributes is rejected.  The proposed use of the 
existing structure will not impact on avi-tourism.  
The low-key nature of the proposed tourism 
component of the distilling activity presents a 
diversification of the tourism offering in the area 
even to discerning birders, whale-watchers etc. 

• The concern regarding “drinking and driving” is not 
directly related to the use but rather a behavioural 
observation, generalised and misplaced with 
respect to a tasting facility. 

• The “sense of place” of the area between Rooi-Els 
and Pringle Bay will not be impacted upon due to 
the nature and scale of the proposal.  Section 7.1.2 
of the motivation report dealt with Policy S1 of the 
PSDF which included “sense of place” and it was 
concluded that, “…the development will not 
constitute urban sprawl, but will make use of an 
existing building (with a minor extension) to 
undertake an activity that is consistent with the rural 
character of the site.  The character of the buildings 
and operations within the buildings will enhance the 
sense of place”, located within a tourism area.  All 
of the aforementioned are incentives for the 
operators of the micro-distillery to have as little as 
possible impact on the environment within which 
the proposed micro-distillery will be embedded, 
noting also that the operators will live on site. 
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Town Planner’s response 

 
In terms of the Western Cape Development Framework, the Overstrand coastline is depicted as leisure and the towns of Betty’s Bay, 
Pringle Bay and Rooi Els as tourism opportunities.  However, the aforementioned must be read in context with its locality within the 
Kogelberg Biosphere namely that activities be of low impact, not to the detriment of the environment and prevent loss of biodiversity.  
Imperative to note that the application property is not located in the Kogelberg Nature Reserve, but the Biosphere, which does not restrict 
economic and social activities as per the Kogelberg Biosphere Framework. 

 
The application will not have any detrimental effect to loss of biodiversity due to the refitting of an existing building, thus making use of an 
existing structure on disturbed land.  The sense of place relates not only to the character of the area, but also the sustainability of 
activities relating to the land uses applicable to the area.  The proposed boutique distillery, due to its scale and proposed operation, will 
attribute to eco-tourism with regard to education of the area and the Biosphere that is in line with the principles of Man and the 
Biosphere.  The proposed Distillery will rather enhance the importance of the Biosphere and open up the area for eco-tourism to have a 
positive socio -economic return. 

 

• A shuttle vehicle will ferry the guests to the micro-
distillery to and from the parking area at No 16 
Central Road.  Measures would therefore be in 
place to ensure the safe delivery of tourists who 
visit the micro-distillery. 

• The allegation that the type of guest to a micro-
distillery such as the one proposed will somehow 
be inappropriate to the area is unsubstantiated by 
fact.  It must be emphasised that what is proposed 
is not a bar but a micro-distillery that offers a tasting 
experience.  This tasting experience is very 
different from going to a bar and binge drinking. 

• The suggestion that the proposal be situated 
somewhere else is rejected and irrelevant, as the 
desirability of the application on the proposed 
property needs to be evaluated. 
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The operational processes are environmentally sensitive as indicated in the Waste Management Plan.  The Distillery can only be 
accessed per appointment and a guided tour, thus has less of an impact than the avi-tourism that has no restrictions pertaining 
behaviour, amount of people and waking into the veld and transgressing over private properties. 

 
APPLICATION CONTAINS MISLEADING AND ERRONEOUS INFORMATION 
OBJECTOR OBJECTION RESPONSE 
2, 4, 7, 13, 20, 25, 
33, 34, 36, 50, 58, 
64, 70, 73, 77, 78, 
84, 86, 94, 96, 
107, 111, 113, 
115, 120, 125, 
127, 128, 129, 
145, 150, 151, 
152, 157, 157, 
158, 160, 167, 
177, 178, 179, 
180 

It is contended that the application contains a mix of 
distortions, half-truths and baseless claims.  Examples 
include: 
 
Building Plans: 
• Landowner has pre-empted the issuing of the required 

municipal approval by completing additions to the 
existing building under guise of building the barn.  
Building plans for the additions to the stable building 
were submitted under false pretences and without full 
disclosure of the future intended use.  In the application, 
an outdated photo of building (Figure 6) was included 
creating the false impression that the construction of the 
distillery will only take place after the approval of the 
application.  Old and outdated building plans were 
included in Annexure 6 of the motivation report. 

• After the previous application was withdrawn, building 
plans for a structure claimed to be a barn were 
submitted July 2020 and subsequently approved in 
September 2020 and the building inspected in January 
2021, while the current planning application was 
submitted in February 2021. 

• It is clear that the “barn” was concealed in the 
application and outdated Distillery plans and photos 
included. 

• It is contended that the “barn” shown in Figure 5 
corresponds exactly to the planned Distillery and 

 
 
 
 
 
• The building plans were submitted on 24th July 

2020 and approved on 11th September 2020 for two 
new stores of various sizes to the existing 
stables/barn structure.  A copy of the building plan 
approval is contained in Annexure 5.  Building 
commenced on ± 20th January 2021.  It should be 
noted that that once building plans are approved, 
construction can commence.  The plan submission 
and approval were in accordance with the 
applicable legislation and approved.  The 
application submitted in November 2020 was 
subsequently withdrawn and resubmitted in 
February 2021 (due to the title deed issue).  The 
photographs and plans included used at the time 
were accurate.  The contention that building plans 
were submitted under false pretences is denied, as 
the structure will only be utilised as a distillery 
should the current application be approved.  The 
fact that Planning Partners has submitted the 
application cannot be construed as a breach of 
ethics. 

• The building is designed in a way that it can be 
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transgresses the building lines.  The ethics of the town 
planner is questioned as the construction of the distillery 
is almost complete.  Based thereon Planning Partners is 
accused of being in breach of the code of conduct and 
ethics in terms of the Planning Professional Act if they 
were aware that the additions were intended as a 
distillery and advised/allowed the submission of the 
plans as “additions to a stable”. 

• It is claimed that the landowner has spent two million 
rand on the dam and distillery building and therefore 
what is proposed is not a modest addition to the former 
stable building. 

 
Scale: 
• The scale of the distillery is misrepresented in the 

application as a micro distillery can produce up to 
2 million litres of spirits per annum. 

• This is not a small “home distillery” but a large-scale 
operation because of extensive buildings, dam and 
parking garage in Pringle Bay. 

 
 
 
 
 
 
 
 
Dam: 
• In addition, the dam is six times the minimum size for 

which authorization is required in terms of NEMA. 
 
 

repurposed easily, i.e., contingent on the success 
of this application. 

• The monetary value spent on the property is 
irrelevant and unsubstantiated.  Much of the labour 
was carried out by the family members where 
possible and much of the building materials used 
was recycled from the internal stable walls (building 
blocks). 

• The landowner has constructed the barn in 
accordance with approved building plans.  The 
addition is modest – note square meterage and %. 

 
 
 
 
 
 
• The terminology utilised to describe the activity is 

related to the classification utilised in the relevant 
legislation.  A micro-distillery manufacturing licence 
applies to a maximum of two million litres.  This is 
the smallest legislated licence. 

• The dam has nothing to do with the distillery 
function (& which is confirmed in the letter received 
from DEA & DP contained In Annexure 1). 

• The parking venue is a solution to respecting 
neighbours’ privacy. 

 
 
• This statement is not correct.  That applies to 

where indigenous flora is removed.  The dam was 
constructed on a historical dumping site which was 
at the time covered by exotic kikuyu lawn.  The 
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Fire & Waste: 
• The application conceals and/or misrepresents the fire 

risk, the quantity and quality of wastewater produced. 
Limited and inaccurate info provided about the disposal 
of the Distillery’s wastewater. 

• The waste disposal process is not adequate to provide 
sufficient protection to the environment. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

landowner has applied for a 24G submission in 
terms of National Environmental Management Act 
which provides for an administrative process to 
rectify the unlawful commencement of listed 
activities which require environmental authorisation 
under NEMA (being the dam).  

 
 
• The operators of the proposed micro-distillery 

appreciate the fire risks associated with a micro-
distillery.  Contingent on the approval of the current 
application, a Fire Engineer will be appointed to 
advise on how to fireproof/fire safe the building.  
The distillery will not be allowed to commence with 
operations until the fire department as approved the 
fire engineer’s plan. 

• Refer to the WMP contained in Annexure 3 which 
addresses waste management, including waste 
prevention & minimisation (waste avoidance), to its 
collection, treatment, recovery and final disposal.  It 
addresses the practicalities of waste management, 
and issues of public education and changing 
concepts, as these are vital to a successful 
management system.  The Plan is guided by 
National and Provincial legislation and new 
municipal by-laws drafted to enforce the 
recommendations of the WMP.  It demonstrates the 
importance of this issue and the operator’s 
commitment to complying with the relevant 
legislative framework and will ensure that the 
environment within which the proposal is situated is 
well protected.  The author of WMP, Green Africa, 
is of the professional opinion that it contains 
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Qualifications: 
• Falsely claiming that the landowners are qualified 

master distillers. 
 
 
Distillation process: 
• The provision of misleading flawed and incomplete 

information on the distillation process. 
 
 
REDI: 
• Mr Elves states he is a member of REDI, but it is not 

registered as a Fire Protection Agency and does not 
have a fire brigade or firefighting capacity which creates 
a false impression as its function is merely advisory. 

 
 
 
Quantities of alcohol & grain required: 
• Doubt is expressed regarding the amount of ingredients 

required and the amount of alcohol to be produced.  
The actual and potential future impacts of the Distillery 
cleverly & dishonestly downplayed. 

 
 
 
Outdated letters from other Authorities: 
• Approvals contained in Annexures 9 & 10 (being the 

2018 letter from DEA & DP and the 2018 letter from the 
Breede Gouritz Catchment Management Agency) were 

sufficient information as required by the DEA & DP 
and the Overstrand Municipality. 

 
 
• Refer to response further on (under Landowners 

are not master distillers) regarding the allegations 
about the landowners qualifications, and the 
response from a representative of Distilleque. 

 
• The information contained in section 6.3 of the 

motivation report is considered to be accurate and 
containing sufficient detail to make an informed 
decision. 

 
• Mr Elves volunteers to assist REDI, in which he 

assists in maintaining the fire-fighting equipment for 
the village. This equipment is utilised to fight fire in 
Rooi-Els and the REDI volunteers are part of a 
community initiative. 

 
 
• The information contained in Section 6 of the 

motivation report provided by our client is 
considered to be accurate.  It is contended that the 
motivation report has been transparent with regard 
to manufacturing quantities.  The statement is at 
most speculative in nature. 

 
 
• There is nothing untoward in including these 

letters.  While the current application does make 
use of information used in the 2018 application 
including the letters received and included in 
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obtained in 2018 in terms of a withdrawn application, 
and those bodies have not considered the current 
application and therefore the application be refused 
because of this serous misrepresentation. 

• Also creates the false impression that both Bodies have 
given permission to current application. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Liquor license: 
• On pg. 14 of the motivation, incorrect information is 

stated, i.e., a liquor license was granted but has since 
lapsed.  The license was in fact refused. 

 
 
 
 
 

Annexures 9 and 10, the intention for a micro -
distillery as proposed in 2018 remains the same as 
what per the application submitted in February 
2021, and the information remains relevant. 

• A letter received from DEA&DP dated 22nd 
October 2021, contained in Annexure 1, confirms 
that, “…the proposed development on the property 
does not constitute any listed activities as defined 
in terms of the NEM EIA Regulations 2014 (as 
amended).  Environmental Authorisation is 
therefore not required prior to the proposed 
development.”  This is the same as what was 
stated in the DEA & DP letter dated 26th January 
2018 (and included in Annexure 9 of the 
motivation report).  Furthermore, the October 2021 
letter further states that, “…the Section 24G 
application relates to the development of a dam, 
which has no direct link to the extension of the 
stables to accommodate the micro-brewery.  The 
proposed micro and the dam are two separate 
aspects and must therefore be treated as such.  
The micro-brewery must therefore not be linked to 
the Section 24G application”. 

 
 
• It is acknowledged that the liquor license was 

refused, on the basis that the necessary land use 
rights were not in place.  Contingent on the 
approval of this application, the license will be re-
applied for, and the activity will only commence 
with the necessary approval. 
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Photos: 
• Figure 4 is deliberately misleading as it does reflect the 

large extension to the barn. 
 
 
 
 
 
 
 
Members of Trustees 
• Developers called the Trustees of the Free Life Trust, 

then Leigh & Monique Elves which it is contended is a 
deliberate attempt to create impression that it is small 
family business. 

• Also, a third trustee listed on resolution but omitted in 
the application form. 

 
 
 
 
 
Application form: 
• Applicant only indicates C3 and C13 need to be 

removed on application form, but still applies for all the 
others as well which constitutes misleading and 
conflicting info as contemplated by Sect 84(1)(e) of the 
OM by law. 

• As mentioned previously, the 1st application 
submitted by Planning Partners was in November 
2020, while the 2nd was in February 2021 (due to 
the need to include the removal of restrictive title 
deeds component).  Construction commenced 
near the end of January 2021, based on approved 
building plans.  The photograph in Figure 4 was 
therefore taken prior to the November 2020 
submission. 

• It is misleading to refer to the landowners as 
“developers” when in fact they are the landowners 
and residents of the subject property and wish to 
use a part of their property to accommodate a 
micro-distillery, subject to obtaining the necessary 
approvals.  The Free Life Trust owns the property, 
and the trustees reside permanently on the farm. 
Law requires that a Trust has at least 3 trustees. 
The third trustee will have no interest in the 
Distillery and is therefore not mentioned as an 
involved party. 

 
 
• C4 and C13 were listed in the application form 

because those two conditions, in particular, restrict 
the proposal as intended.  While application has 
been made to delete Condition C in its entirety 
(though C13 is only to be amended), it is only C4 
(building line restriction) and C13 (land use) which 
are impediments to the proposal, and therefore 
need to be mentioned in the application form.  
Technically there are no reasons to retain these 
conditions save for a portion of clause C13 
regarding the prohibition regarding public garages 
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Town Planner’s response 

 
It should be noted that a building plan was submitted as a barn and approved as such.  Only if the applicant deviates from the building 
plan, the Municipality can act.  If a rider plan is submitted for the refitting of the barn as part of the distillery, it will be evaluated 
accordingly. 

 
The licensing of a micro-distillery in terms of the relevant legislation can produce a maximum of 2 million litres per annum.  The 
application indicated that due to is restricted space, the Distillery will only make one barrel (250l) per day which equites to 91 250 litres 
per annum, which is substantially less than provided for in terms of the relevant legislation. 

 
The issue with fire and waste treatment has been dealt with extensively by the applicant in the motivational report and the Waste 
Management Plan.  These issues will be addressed, approved and implemented before the operation of the Distillery.  The objectors 
further raised issues with the distilling process, quantities of alcohol and grain etc., but none of the objectors qualified the statement and 
thus impossible to respond.  The applicant did indicate in the motivation report that he will make use of relevant information of the 
previous application. 

 
The liquor license application was refused based on the fact that the land use rights were not in place and for no other reason. 

 
The restrictive conditions C.4. and C.13. applied for relates to the proposed consent use. 

 
The applicant went further requesting the total removal of Condition C., with the exception of the proposed amendment of Condition 
C.13. The applicant did obtain consent from the personal servitude holder to remove Conditions C.1 to C.12., as it is deemed 
superfluous. 

 
 
 
 
 
 

or filling stations, and therefore application has 
been made to remove the other conditions listed 
under Condition “C”. 
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Town Planner’s response 

 
The applicant completed a course e.g., Comprehensive Distilling Course. The applicant explained that people, who have done the 
course, call themselves Master Distillers, mastered a range of skillsets that applies to distilling. 

 
 
 

THE LANDOWNERS ARE NOT MASTER DISTILLERS 
OBJECTOR OBJECTION RESPONSE 
7, 20, 120 • It is contended that neither Monique nor Leigh Elves are 

master distillers. 
• It is claimed that Distillique does not offer a “master 

distiller” qualification as claimed by the landowners. 

• From a land use planning law perspective whether 
or not the applicant is a master distiller or not is 
irrelevant. 

• However, the following is an extract of a transcript 
of a WhatsApp from Hendre Barnard from 
Distillique on 4th June 2021, contained in 
Annexure 6. We reproduce the following extract: 
“We offer a Comprehensive Distilling Course – now 
this Comprehensive Distilling Course is colloquially 
referred to as a Master Class and many of our 
students and many people in the industry have 
taken to calling themselves Master Distillers after 
the completion of this Comprehensive Distilling 
Course.  This is a term that is not legally defined, it 
is not a term that has any special meaning per say 
but it is a general term used in the distilling industry 
to refer to a person who has mastered a range of 
skillsets that applies to distilling and that is what the 
Comprehensive Distilling Course does. It teaches a 
range of skillsets.”  Based thereon this allegation is 
rejected. 

• Nonetheless the applicants have completed the 
above cited course. 
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LANDOWNERS ASSURANCES CANNOT BE TRUSTED 
OBJECTOR OBJECTION RESPONSE 
2, 4, 13, 16, 17, 
20, 25, 31, 34, 36, 
55, 58, 71, 86, 96, 
107, 126, 127, 
128, 129, 
131,134, 135, 
138, 139, 140, 
147, 52, 152, 157, 
160, 163, 177, 
180,  

Due the past actions of the landowner, it would be 
irresponsible to permit the landowner to operate a Distillery.  
These actions include: 
 
 
Dam: 
• The construction of a dam without the necessary NEMA 

approval and illegally dammed a spring in the area 
within a wetland. 

 
 
 
 
 
 
 
 
Building approval under false pretences: 
• Completion of the Distillery building being the “barn” 

before the planning application has been approved. 
 
Conduct during construction: 
• As the landowners used the Rooi-Els entrance for 

construction vehicles during the construction of the Barn 
and therefore how can they be trusted to use the Pringle 
Bay gate for visitors to the Distillery. 

 
 
 
 
 

 
 
 
 
 
• The dam was constructed on a historical dumping 

site which was at the time covered by exotic kikuyu 
lawn. 

• The landowner’s client however voluntarily applied 
for a 24G submission in terms of National 
Environmental Management Act which provides for 
an administrative process to rectify the unlawful 
commencement of listed activities which require 
environmental authorisation under NEMA (being 
the dam).   The spring is still clearly visible north-
east of the dam and has not been dammed. 

• The barn was built according to approved building 
plans; no planning application was required not 
required approval for this to be done. 

 
 
• Local suppliers from Botriver were used (sand, 

stone, bricks etc).  These suppliers all used the 
Pringle Bay entrance.  The builder resides in 
Somerset West and him and his team (either 1 or 2 
bakkies a day Monday to Friday) used the Rooiels 
entrance.  It should be noted that the Elves were 
not the only property owners busy with renovations 
during this period. 

• Any negative aspersion cast on the integrity of the 
Elves’ character is rejected as unfounded and, in 
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Non-compliance with Environmental Law: 
• For past 15 years the landowner has allowed the spread 

of invasive species such as Eucalyptus, kikuyu and 
myrtle in an ecologically sensitive area. Deliberate 
retention of alien vegetation (i.e., the Bluegums) onsite 
suggests lack of concern for the environment and the 
law. 

 
 
 
 
 
 
 
 
Conduct during previous fire: 
• During a previous veld fire in the area, landowner 

monopolised four fighting teams to protect his property. 
 
 
 
 
Animal Management: 
• Letting sheep wander and graze where they wished in 

this critically endangered area, the shooting of a caracal 
in a trap & that an employee/caretaker of the subject 
property shoots mongoose on site. 

 
 
 
 

the context of the application, is irrelevant and 
should be disregarded by the decision-maker. 

 
• On the contrary, over the last 16 years, the 

landowner has removed alien vegetation and 
planted many indigenous plants, and this is an 
ongoing task. The landowner is growing indigenous 
trees for replanting to replace some of the gums, 
and this will be dealt with in terms of the alien 
vegetation management plan. 

• Our client has appointed an Environmental 
Company to draw up an EMP which will be audited 
annually by environmental affairs. 

• Any negative aspersion cast on the integrity of the 
Elves’ character is rejected as unfounded and, in 
the context of the motivated removal, is irrelevant 
and should be rejected by the decision-maker. 

 
• This allegation is rejected. Please refer to 

Annexure 7 which contains a written account of the 
incident as recounted by Mrs Elves. 

• Any negative aspersion cast on the integrity of the 
Elves’ character is rejected as unfounded and, in 
the context of the motivated removal, is irrelevant 
and should be rejected by the decision-maker. 

 
• While none of these allegations are relevant to the 

determining the desirability of the application, a 
response is nonetheless provided, due to the 
deliberate attempt being made to denigrate the 
character of the Elves. 

• The sheep owned by the landowner roam over 
some of our neighbours’ property.  None of these 
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Membership of Community Organizations: 
• It is contended that the landowners only joined the local 

community groups after the withdrawal of the 1st 
application to obtain support for the new application.  
Campaign led by the RERA/REC Treasurer to have the 
owner of the subject property onto the RERA and REC 
Exco, which raises questions how people are being 
influenced to support the current application.  There was 
probably a carefully orchestrated plan to influence some 
of the Rooiels Ratepayers in order to “divide and rule”. 
Being on committees is not evidence of environmental 
commitment. 

 
 
 
 
 
 
 
 

neighbours have complained to date.  The 
landowner has informed the neighbours that if this 
is an issue, the sheep will be penned in. 

• An unemployed and homeless individual resided on 
the property while waiting for a disability pay-out 
from the RAF.  The Elves were not aware that he 
shot any animals, and to their knowledge he did not 
own a firearm.  

• Trapping of animals is contrary to the lifestyle ethos 
of the landowner. 

• Any negative aspersion cast on the integrity of the 
Elves’ character is rejected as unfounded and, in 
the context of the application is irrelevant and 
should be disregarded by the decision-maker. 

• Similar to the above, this has no bearing on the 
desirability of the application. 

• Our client was invited by a Pringle Bay resident to 
join the local hack group when they settled 
permanently on the property (2017) and have been 
members ever since.  Our client offered to stand for 
election as committee members as they felt that 
they could add value to the Rooi-Els community.  
They abstained from any decision making with 
regard to the distillery application.  The accusation 
of the Treasurer leading a campaign is absurd as 
the Elves did not know him personally.  The 
statement is based on unfounded and 
unsubstantiated conjecture. 

• Any negative aspersion cast on the integrity of the 
Elves’ character is rejected as unfounded and, in 
the context of the motivated removal, is irrelevant 
and should be rejected by the decision-maker. 
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Town Planner’s response 

 
The applicant has constructed a dam on a historical dumping site and the compliance is being dealt with by the Landowner and DEA&DP 
in terms of a 24G application. 

 
There is no restriction for any landowner to submit a building plan, should an applicant deviate from the building plan, it will be 
addressed. 

 
The access point from Rooi Els and or Pringle Bay cannot be prohibited since it is a municipal street.  The fact that landowners restrict 
movement does not deem the road as private.  It is ironic that should any of the vacant holdings be developed, the owners also will be 
forced to make use of Pringle Bay Gate to allow construction vehicles delivering building material.  It is irrelevant whether the applicant or 
any other owner make use of the Rooi Els access since it is not prohibited.  It remains a Municipal Street and should be accessible to the 

Pringle Bay Gate: 
• No guarantee that the Pringle Bay entrance undertaking 

will be used once the approval is granted. It is 
questioned how this guarantee will be enforced 
(policed) and by whom, and if it will be binding on any 
successor in title.  The erection and control of a gate at 
the Pringle Bay side without permission.  

 
Condition of title: 
• The retention of one condition creates doubt that the 

applicant disclosed full intent to HBE and that the 
landowners has taken advantage of the sole remaining 
member of HBE. 

• The gate with the padlock was erected before our 
client purchased the subject property in 2004. 

• This undertaking was made by the Elves in good 
faith, and they remain committed to accessing the 
Distillery from the Pringle Bay side. 

• Should issues arise, these can be taken up at the 
appropriate forum and rectified.  

 
• This claim is rejected.  The authorised 

representative of Hangklip Beach Company, Mrs 
Elizabeth Wallers, has given written permission to 
remove Condition C in its entirety save for a portion 
of C(13) namely that “No public garages or filling 
stations shall be erected on the land”.  Copies of the 
relevant resolution, consent and notice are 
contained in Annexure 8 of the motivation report. 

• As such no undue influence has been exercised on 
the authorised representative of the HBE. 
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general public; the fact that it is restricting movement from the general public should be investigated.  The applicant did indicate it will 
make use of the Pringle Bay access point and until the contrary is proven, the assumption is incorrect. 

 
The question of invasive alien vegetation is irrelevant since all of the properties adjacent to the coastline stretching from Rooi Els and 
Pringle Bay has alien invasive vegetation that includes the Kogelberg Biosphere.  None of the objectors mentioned or submitted alien 
invasive management plans, which includes the Biosphere to indicate how they are dealing with invasive alien cleaning.  It is thus 
unclear why only the application property is mentioned if the environment of the area is of such importance. 

 
Ms. Wallers, sole survivor of the Hangklip Beach Company, has the mandate to deal with conditions laid down by the Company.  It is not 
the prerogative of the members of the community to dictate to her. 

 
NOXIOUS NATURE OF A DISTILLERY & WASTE MANAGEMENT  
OBJECTOR OBJECTION RESPONSE 
2, 4, 6, 9, 14, 16, 
20, 21, 25, 27, 33, 
42, 52, 64, 70, 71, 
72, 77, 78, 82, 85, 
88, 89, 91, 97, 
123, 125, 126, 
129, 130, 133, 
137, 145, 150, 
152, 156, 165, 
166, 167, 169, 
174, 176, 178, 
180 

• The distillation process has noxious by-products.  The 
noxious nature of the Distillery is acknowledged by the 
applicant as Condition C6 is to be deleted.  The waste 
products are poisonous and escape into the air, land 
and water. 

• It is claimed that distilleries are amongst the most 
polluting industries because ethanal fermentation 
results in the discharge of large quantities of liquid 
effluents with high concentrations of organic matter, 
nitrogen compounds, low pH, and high salinity.  
Distillery spillage poses a serious threat as it blocks out 
sunlight and inhibits photosynthesis and reduces 
oxygen in the water which negatively affects aquatic life.  
High pollution load causes eutrophication of water 
bodies.  Ethanol emissions cause black fungus which is 
harmful to plants, humans and other animals. 

• Concern is expressed as to the ability of the landowner 
to remove the solid waste generated by the proposal. 

• None of the livestock farmers mentioned in the 
motivation report are situated nearby; therefore disposal 

• As Hangklip Beach Estates does not intend to 
enforce this clause, and because National, 
Provincial and Municipal laws deal with noxious 
activities, there is no need to retain this condition in 
the title deed. 

• A WMP has been prepared for the proposed micro-
distillery and is included in Annexure 3. The WMP 
deals how solid and liquid wastes, distilled 
condensate waste, low volatility organic 
compounds and wastewater will be dealt with. 

• According to our client, Fynbos Enterprises is 
situated in the Pringle Bay CBD.  They have a 
producer’s off-consumption liquor license 
(WCP036790).  This means that they manufacture 
and distil their own alcohol on-site.  To our client’s 
knowledge, they are not aware of a single 
complaint made by anyone with regard to pollution, 
including smell or because of it being a fire hazard. 

• The only “smell” that could be generated by the 
micro -distillery could possibly occur in the 
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Town Planner’s response 

 
This aspect has been dealt with extensively in the Waste Management Plan.  The process applicable will be a closed circuit.  A similar 
venture is located within the CBD and none of the pollution issues raised by the objectors have been raised at the Municipality.  None of 
the objections relates to specifics of the WMP.  If the waste was underestimated, the objectors need to submit proof to the contrary. 

 
 

of waste products to them is questioned. 
• The amount of waste production and its risks and 

impacts have been underestimated.  Spillage of grain 
could attract rodents, pests and birds not endemic to the 
area. 

• It is dangerous to establish a noxious industry in an 
area of high conservation value.  There is no adequate 
oversight, supervision and policing in this remote 
location of a noxious industry. 

fermentation phase.  The proposed fermentation 
unit is a closed unit which would eradicate any 
smell. 

• The scale of the micro-distillery needs to be 
appreciated.  What is proposed is not industrial 
factory type building that will mass manufacture 
alcohol.  Quality rather than quantity is to be ethos 
of this bespoke micro-distillery.  Reference is made 
to Section 6.4.1 of the motivation report which 
deals with the Distillery operation and provides an 
overview of the production scale envisaged.  At full 
production, it is estimated that 1000 bottles of 
whiskey and gin per month will be produced. 

• There are many livestock farmers in Somerset 
West, Grabouw and Botriver that could be potential 
consumers of the solid waste.  Due the increase in 
food costs/animal feed, it is anticipated that there 
will be no shortage in demand. 

• The establishment and operation of the micro-
distillery will be subject to the applicable National, 
Provincial and Municipal legal framework, which 
our client will comply with. 

• While the subject property is located between the 
villages of Rooi-Els and Pringle Bay, it is easily 
accessible to any enforcement agency. 
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PRECAUTIONARY PRINCIPLE SHOULD BE APPLIED 
OBJECTOR OBJECTION RESPONSE 
2, 4, 25, 61, 67, 
129, 134, 137, 
180 

• Good practice is for the Municipality to apply the 
“Precautionary Principle” before approving the proposal 
that could have irrevocable, unintended or unknown 
outcomes. 

• This means that the applicant must prove that there will 
be no harmful impact resulting from the establishment & 
operation of the Distillery. 

• The burden of proof is not the objector’s responsibility. 
• The incremental effect of the distillery on the 

environment over time requires more study, including 
possible future transformation of the area around the 
Distillery which could trigger additional authorisations. 

• The spirit and intent of the “precautionary principle” 
has been applied.  This is evident in the wealth of 
information provided in the application which 
includes Section 6 which provides a description of 
the proposed micro-distillery & farm shop, an 
overview of the distillation process and specifics 
about the micro-distillery.  In addition, the proposal 
has been assessed in terms of the applicable 
regulatory framework, and motivation provided for it 
in terms of the municipal by-law, the WCLUPA and 
SPLUMA.  It was concluded that the proposal 
should be supported based on this assessment. 

• A WMP has been included with the application, 
which addresses how waste products produced in 
the distilling process will be managed. 

• The Department of Environmental Affairs and 
Development Planning in terms of their letter dated 
22 October 2021, indicated that, “…the proposed 
development on the property, does not constitute 
any listed activities as defined in terms of the 
NEMA EIA Regulations (as amended).  
Environmental Authorisation is therefore not 
required prior to the proposed development.” 

• All of the aforementioned indicate that this principle 
has been complied with and it should not be used 
as a reason to refuse this application. 

• Should any future initiative require the permission 
in terms of applicable legislation, the requisite 
permissions, authorisation, permits will be sought at 
that time, prior to implementation. 
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Town Planner’s response 
 

The applicant has taken the principle into consideration by means of utilising an existing structure, provide parking off site to ensure 
privacy of landowners along Porter Drive and compile a waste management plan applicable to the proposed use.  Proof can only be 
provided if the distillery is in full operation to assess in real time.  The WMP has looked at all possible pollution possibilities to adhere to 
the Precautionary Discipline. 

 
 

CURRENT AND FUTURE SCALE OF OPERATIONS INCLUDING POSSIBLE CHANGE IN OWNERSHIP 
OBJECTOR OBJECTION RESPONSE 
2, 4, 11, 21, 28, 
33, 55, 64, 66, 80, 
85, 88, 91, 94, 97, 
111, 113, 
115,120, 127, 
128, 130, 140, 
154, 160, 167, 
177, 179,180 
 
 

• It is contended that based on demand, the scale of the 
Distillery could be increased as could the hours of 
operation. 

• Comparison is made with Appletiser in the Elgin Valley 
and its negative impact on the agricultural environment. 

• It is claimed that up to 2 million litres of spirits per year 
could be produced for which a micro-manufacturing 
license is required. 

• It is contended that the Distillery is in fact an industrial 
activity and not a small home business/craft operating 
(i.e., “micro-distillery) from a garage but a major 
business based on the amount of money (i.e., millions 
of rand) the landowners have spent to date and the 
process specified in Table 2 of the motivation report. 

• It is contended that a micro manufacturing license is 
required and/or permit 2 million litres of spirits per 
annum. 

• It is questioned why a “micro distillery” needs an off-site 
parking facility in Pringle Bay. 

• The amount of spirits to be produced and the amount of 
ingredients in the motivation report is questioned.  Due 
to the which could because of the financial unviability of 
the distillery, activities could be expanded to be a 

• The scale of the micro-distillery cannot be 
increased without the requisite permission sought. 

• The comparison with what is proposed to other 
large producers such as Appletiser is pure 
hyperbole due to the scale of the proposed micro-
distillery (which was clearly indicated in the 
motivation report).  It must be appreciated that only 
a small percentage of the property will be utilized 
for the micro-distillery.  This is not an industrial 
scale facility, but rather a boutique craft distillery. 

• It is not possible to produce 2 million litres a year in 
a building that measures ±491 m2. 

• A threshold of 2 million litres is set in legislation, as 
the upper threshold for a micro-distiller licence.  It is 
required to permit anything equal to or less than the 
threshold amount.  Current electrical and space 
limitations limit PRD would never be able to 
manufacture 2 million.  Note power is generated on 
site via solar technology. 

• Off-site parking is required to control access and 
limit impact on the environment. 

• No chapel is situated on site.  The only land use 
activities that will be accommodated on site will be 
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Town Planner’s response 

 
An approval will be subject to conditions relating to the application site, thus should ownership change, the same conditions will apply.  
Should the applicant intend to expand, an application will have to be lodged in terms of the Planning legislation.  The liquor license upper 
limit for a micro-distillery is determined by legislation and not actual production within a building measuring 491m².  The applicant 
indicated that the building size restricts production to 91250 litres per annum.  Due to the size of the distillery, it will not be able to 
produce 2 million litres per annum. 

 
Any expansion of the business activity will have to go through a formal planning process.  The possibilities of a chapel, bush pub, etc., as 
indicated by the objections received, are unfounded since it does not exist at present or have been applied for. 

 

wedding venue as there is a chapel on site or as a 
“bush drinking” place. 

• Nothing precludes the current landowner from selling 
the property to a commercial distiller in the future or 
expanding operations. 

• If sold, nothing obliges the new owner to maintain 
baseless assurances given by current landowner. 

the ones applied for in terms of the application. 
• The application, if granted, will be subject to 

conditions which the Elves and/or any future owner 
will have to comply with.  The selling the property 
on in the future poses no new or additional risk to 
environment. 

• The inference that the landowner is not to be 
trusted is baseless and denied.  The statement 
should be disregarded by the decision maker. 

NEGATIVE TRAFFIC RELATED IMPACT 
OBJECTOR OBJECTION RESPONSE 
2,4, 6, 8, 9, 10, 
11, 13,14, 15, 16, 
17, 20, 21, 22, 23, 
25, 26, 25, 27, 31, 
33, 37, 39, 41, 44, 
45,48,49, 51, 54, 
55, 58, 60, 64, 65, 
66, 68, 71, 72, 77, 
78, 79, 80, 82, 84, 
86, 88, 89, 91, 94, 

• Porter road is a narrow, one-way dirt road that serves 
only the properties between Rooi-Els and Pringle Bay 
and pedestrians such as hikers, joggers and birders. 

• Increased vehicular traffic resulting from the Distillery 
will threaten the physical safety of the existing road 
users, damage the road and result in various forms of 
pollution (noise, light, gas emissions and general 
littering) which will disturb the tranquil character of this 
area. 

• The increase in vehicular traffic could negatively impact 

• Regarding road operations on this road, it is 
understood that all of the smallholding owners 
currently use the road as follows: 
- There are certain spots where a vehicle can pull 

over onto the side (shoulder) of the road. 
- One would have to give way to the approaching 

vehicle by reversing to one of these spots and 
allowing the approaching vehicle to pass. 

• The constraints of Porter Road are acknowledged 
by the fact that it is intended that guests to the 
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95, 96, 97, 107, 
111, 112, 114, 
115, 119, 120, 
123, 125, 127,  
128, 129, 130, 
133, 135, 136, 
137, 138, 139, 
140,142, 144, 
145, 147, 150, 
152, 153, 156, 
157, 158, 160, 
164, 165, 166, 
167, 168, 169, 
170, 171, 172,  
173, 175, 176, 
177, 178, 180 

on fauna and flora such as the Cape Rock Jumper and 
the Fynbos. 

• The increased usage of Porter Road due to the Distillery 
will require the road to be upgraded specially to 
accommodate heavy vehicles required for the operation 
of the Distillery. 

• The increased carbon footprint resulting from vehicular 
traffic to be generated by the Distillery is not ecologically 
sustainable. 

• It is questioned who will maintain the road. 
• The proposed limitation on vehicular access will be 

controlled (i.e., limited to the use of the Pringle Bay 
Gate) is baseless and unenforceable as there is no 
legal mechanism to regulate it. 

• As porter Road is a public road there nothing to prevent 
vehicular access to the Distillery from the Rooi-Els side.  
Similarly, there is nothing to prevent visitors to the 
Distillery from using private vehicles instead of the 
shuttle service. 

• The amount of parking off and on site is questioned. 
Parking site in Pringle Bay is zoned Business zone 3 
which does not permit parking garage or warehouse as 
a primary or consent use. 

• A full Traffic Impact Assessment should be provided to 
demonstrate the impact of the increased traffic resulting 
from the proposed Distillery. 

• The shuttle service is a smokescreen to get the 
application approved.  It is questioned if the shuttle 
driver requires a PDP, where the drivers will be sourced 
and housed & lead to the taxi industry demanding to be 
included. 

micro-distillery will park their vehicles at No 16 
Central Road in Pringle Bay to be transported via 
the Pringle Bay side utilizing a minibus or safari 
type vehicle, and on completion of the tour, be 
returned to No 16 Central Road.  The shuttle 
service has been incorporated specifically to 
reduce the traffic related impact of the proposal. 

• A “bakkie” type vehicle will be required to transport 
the grain barley.  As stated in the motivation report, 
one bakkie load is envisaged per week, while at full 
production (which it is estimated will take 8 years to 
reach) will require three bakkie loads per week. All 
visits to the micro-distillery are intended to be by 
appointment only with no “walk-ins’.  Numbers can 
therefore be controlled.  Due to the scale of the 
micro-distillery in terms of production, employees, 
guests and the shuttle system proposed, it is 
anticipated that Porter Road, in its current state, 
can and will accommodate the minimal amount of 
traffic to be generated by the proposal without any 
negative impacts.  The scale of the proposal does 
not justify a Traffic Impact Assessment or 
Statement. 

• The “carbon footprint” to be generated the micro-
distillery will be negligible and in no way negatively 
impact on the ecology of the area. 

• The minimal amount of additional traffic to be 
generated by the proposal will not damage the 
road.  As it is a “public” road, it is the Municipality’s 
responsibility to maintain it to a sufficient standard 
to allow all landowners of the small holdings 
between Rooi-Els and Pringle Bay to access their 
properties. 
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• The Elves have confirmed that all traffic to and from 
the subject property will utilize the Pringle Bay 
Gate. 

• Any driver transporting passengers requires a PDP.  
The driver will be employed by the distillery and 
locally sourced and live off site. 

• Porter road to the best of our knowledge does not 
form part of a minibus taxi route and due to the 
scale and target market of the proposal; it will not 
result in the minibus operators using Porter Drive to 
transport guests and/or staff to the micro-distillery. 

• The Central Road site will not be utilized as a 
warehouse or as a commercial parking garage. It is 
simply a site which visitors to the micro-distillery will 
park their vehicles and then be chauffeured to the 
micro-distillery.  This in our opinion does not require 
any particular land use approval. 
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Town Planner’s response 
 

The condition of the road is noted, and that is the reason why a shuttle service is introduced.  The road is a Public Road and thus is the 
responsibility of the Municipality to do the upkeep.  It is unclear why the objectors make reference to a taxi route and drivers that will be 
sourced and housed.  The applicant did indicate that the Pringle Bay access will be utilised, however there no documentation could be 
found indicating how the access control came about and therefore no reason why the Rooi Els access cannot be used by owners or the 
general public.  The Rooi Els and Pringle Bay areas are not exclusive to a particular group of people and the comment is disregarded as 
an objection. 

 
A Traffic Impact Study was not requested by the Engineering Services Department.  The scale of the proposed activity is neglectable 
and thus a Traffic Study is not necessary.  The fact that the street has access control only for the benefit of the Holdings, is not in the 
interest of the general public and or owners intending to develop their properties and should be investigated on how it came about. 

 
THE DISTILLERY REPRESENTS A FIRE RISK 
OBJECTOR OBJECTION RESPONSE 
2, 4, 6, 7, 8, 9, 
13,14, 15, 16, 17, 
21, 22, 23, 25, 26, 
29, 30, 33, 36, 37, 
38, 39, 41,44, 48, 
49, 51, 52, 54, 56, 
57, 58, 64, 65, 66, 
67, 68, 70, 71, 72, 
73, 77, 78, 80, 82, 
84, 85, 86, 88, 91, 
95, 96, 97,113, 
119, 125, 126, 
127, 128, 129, 
133, 134, 135, 
137, 138. 139, 
140, 141,142, 
145, 150, 153, 
156, 158, 160, 

• A distillery is a huge fire risk in an area that has 
experienced many fires over time. 

• The applicant has not addressed the many fire hazards 
associated with a Distillery and this aspect is 
downplayed in the application. 

• It is claimed that Ethanal vapor is highly flammable and 
is one of the main causes of fire and explosions at 
distilleries. 

• Ethanal can be released from leaks in tanks, casks, 
transfer pumps, pipes and flexible hoses. 

• The proposed distillery has the potential to intensify and 
exacerbate the power and rapid spread of fire from 
another source and have severe impact on the 
surrounding environment. 

• Use of wood to fire the stills represents a huge fire risk. 
• Locating a Distillery in a remote and unsuitable location 

means that there will be delays in emergency response 
units to the site in the event of an emergency. 

• Fire prevention and safety should be a top priority 
for every landowner in this area and is for our 
client. 

• The fire department have visited and inspected the 
site.  This acknowledged in the letter received from 
the Environmental Management Section dated 17th 
June 2021 in which the following is stated, “…the 
dam was confirmed as a useful fire defence 
mechanism by the Overstand Fire Department who 
were present at the site visit” and “…the 
transformed garden acts as a defendable space in 
the event of a fire.  This was also confirmed by the 
OM Fire Department on site.” 

• If the application is granted, a fire engineer will be 
appointed to advise on how to fireproof the 
building.  Permission to commence operations will 
not be permitted until the “fire plan” has been 
approved by the fire department and will include 
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162, 163, 165, 
166, 167, 169, 
171, 172, 173, 
174,175,176 

• Due to its location, it means there will be lengthy 
response time for professional firefighting brigades. 

• The dam is too small to be used by a firefighting 
helicopter. 

• The construction of the 600m2 “fire pool” which indicates 
that the distillery is a fire risk. 

• A fire at the distillery would constitute a hazardous 
material fire which the Overstrand Municipality is ill 
equipped to deal with. 

• Blue Gums/Eucalyptus trees are very flammable and 
therefore should be removed. 

• During a fire in 2017, four units of fire fighters were 
stationed on the gum tree forest on the subject property, 
indicating how seriously the fire fighters considered the 
fire risk associated with these trees (& could have been 
better utilised elsewhere). 

• Further information is requested regarding the i) storage 
of the highly flammable woodchips, ii) what fire 
suppressant systems will be installed in the distillery & 
storage areas, and iii) will employees be trained win the 
safe handlining of dangerous material (being ethanol & 
alcohol) to mitigate fire & explosion risk. 

• It is claimed that Mr Elves’ previous family business 
involved with an explosion in which people lost their 
lives. 

details pertaining to sprinklers, fire extinguishers 
and fire hoses etc.  All staff employed at the micro-
distillery will be trained in fire prevention and what 
to do in the event of an emergency event. 

• The wood will be stored in very close proximity to 
the dam.  The fire department will dictate what 
suppressant systems will be required. 

• The subject property is accessible via Porter Road 
and emergency vehicles can, and do, access this 
area between Rooi-Els and Pringle Bay, as and 
when required, as for example during the fire of 
2017. 

• It is fallacious thinking to state that the mere 
existence of a dam proves that the proposed 
distillery is a fire risk.  The Dam is a separate issue 
from the micro-distillery as confirmed by the DEA & 
DP letter dated 22nd October 2021.  Nonetheless, 
common sense dictates that in the event of a fire, 
any source of available water will be used to douse 
the fire. 

• Neither the alleged conduct of our client during the 
2017 fire nor the fire at their previous business has 
any bearing on the desirability of the current 
application.  Any negative aspersion cast on the 
integrity of the Elves’ character is rejected as 
unfounded and, in the context of the motivated 
removal, is irrelevant and should be rejected by the 
decision-maker.  Nonetheless, for the sake of 
accuracy the following is provided: 

- Refer to Annexure 7 which contains an account of 
the 2017 fire as written by Mrs Elves & the 
allegation that the Elves monopolised firefighting 
units. 
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Town Planner’s response 

 
Fire prevention in the area is a priority and not only applicable to the application property, but all the landowners in the area.  The 
Distillery will have to comply with all the fire regulations applicable to the use and will thus be less of a risk as to the surrounding 
landowners that do not have to comply with the strict regulations.  A Fire Plan will be submitted to the Fire Department before the 
Distillery come into operation. 

 
It is however unfortunate and insensitive of the objectors reverting to personal attacks with no basis of their allegations.  The reference to 
a fire on a previous business owned by the applicant, who lost his brother in the process, is uncalled for. 

 

- In the 60 years that the family has owned an 
engineering company, there was one explosion/fire 
at one of their premises.  Mr Elves’ brother lost his 
life while making sure that the staff was evacuated.  
Mr Elves had severe burns, mostly on his hands 
and arms from trying to remove an employee’s 
clothing that had caught alight.  Mr Elves spent 2 
months in an intensive care unit fighting for his life. 
There were several investigations by the Fire 
Department, Police, WCA, Afrox and the insurance 
company.  The finding was that there was a faulty 
valve in an Afrox acetylene cylinder and NO human 
error.  This particular cylinder could have been 
issued to any business or persons. 

USE OF A SEPTIC TANK 
OBJECTOR OBJECTION RESPONSE 
2, 16, 23, 37, 79, 
107, 111, 112, 
115, 140, 157 

• It is questioned whether or not the septic tank system 
proposed can accommodate the additional load in terms 
of wastewater, sewerage etc resulting from the 
additional people (staff, patrons) utilising the system. 

• It is not possible to establish how much of the water 
required per spirit run will be dumped into the septic 

• An existing septic tank is used for sewage disposal. 
It is anticipated that the current tank will 
accommodate the additional amount of sewage that 
will be generated by staff and guests once the 
distillery is operational. 

• If the current septic tank arrangement process to be 

96



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 JUNE 2022 
 
 

 
Town Planner’s response 

 
Most of the landowners in the area make use of a septic tank i.e., French drain system.  Should it be necessary the owner will revert to a 
composting toilet, similar to the systems used at the Cape Nature tourist facilities in the Kogelberg Biosphere.  The septic tank will only 
be used for sewage disposal and wastewater through reverse osmosis process.  This aspect was highlighted by the Environmental 
Section as a point of concern.  The response from the applicant was that it does not agree with the suggestion of a conservancy tank, 
but rather make use of a composting toilet facility.  In a discussion with the Environmental Section the proposed alternative is deemed 
viable and accepted.  However, to ensure that there is no pollution from the existing system, it is advisable that the Applicant submit 
water samples at the lowest point of the present system on a 6 monthly basis to the Environmental Section to ensure that the discharge 
is acceptable into the ground water system is an acceptable range as determined by legislation.  The Municipality does not service the 
area and therefore no cost will be incurred by the Municipality. 

 

tank. 
• No indication of how often tank needs to be emptied 

and how big the tank is. 
• The use of a septic tank is considered to be 

unsustainable & will need to be emptied frequently. 
• It is claimed that hazardous water could be stored in the 

septic tank. 
• It is claimed that septic tanks leak and therefore a 

conservancy tank is to be used.  That passes the 
responsibility and cost to the Municipality for its safe 
disposal. 

insufficient to accommodate the extra load 
generated by the operation of the micro-distillery, 
our client intends to install a “composting toilet” to 
supplement the system which is deemed to be 
more environmentally friendly than a conservancy 
tank, subject to the Municipality’s approval. 

• Refer to response provided in Table 2 regarding 
the septic tank which provides further detail in this 
regard. 

NEGATIVE WATER RELATED IMPACTS 
OBJECTOR OBJECTION RESPONSE 
4, 6, 7, 8, 9, 11, 
12, 13, 14, 15, 
16,17, 19, 20, 21, 
22, 25, 24, 26, 27, 
30, 31, 33, 34, 39, 
42, 44, 45, 49, 52, 
56, 57, 58, 64, 65, 

• Extraction of subterranean water for industrial purposes, 
being the Distillery, is unacceptable and is not 
ecologically sustainable in a water poor country and will 
negatively impact on the water table and aquifer in the 
area. 

• It is contended that whole area between Porter Drive 
and the Sea constitutes a Wetland. 

• The amount of water to be used for the distillery is 
negligible in terms of the irrigation water 
(allowance) that the farm has. 

• No liquid chemical waste will be released into the 
environment as per the revised waste management 
plan.  The WMP covers only the relevant areas as 
there will be no contamination of soil and 
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66, 67, 70, 72, 79, 
80, 81, 82, 84, 85, 
86, 95, 96, 113, 
119, 120, 125, 
127, 128, 129, 
130, 133, 134, 
135, 137, 138, 
139, 140, 141, 
142, 142, 147, 
150, 151, 152, 
153, 156, 157, 
158, 161, 163, 
163, 165, 166, 
167, 168, 168, 
169, 169, 174, 
176,177, 178, 
179, 180 
 
 
 

• There is a real risk of ground water pollution through 
spillage, which could impact on the wetlands close to 
the Distillery. 

• It is contended that the liquid waste has a high 
concentration of chemicals and minerals therefore 
cannot be used for irrigation, and the greywater also 
contains high levels of chemicals, minerals and 
nutrients and therefore also cannot be used in a Fynbos 
region which is concerning as this is proposed to be 
used for irrigation purposes on site. 

• The true scale and nature of the waste products 
produced is intentionally concealed and 
misrepresented. 

• The proposal will over time devastate the subject 
property and surrounding Fynbos biosphere area. 

• Further detail is required as to how the applicant will 
deal with all water from the distillation process so that it 
does not enter the ground water or any vegetation. 

• Concern is expressed about the use of, and, water 
treatment, of the borehole water and if it will require a 
water treatment plant due to the high levels of iron 
contained in the borehole water.  This in turn questions 
the financial viability of the distillery as it is expensive.  

• It is contended that the Waste Management Plan was 
simply “copied and pasted’ from the internet and 
indicates that this aspect was not properly considered 
and is not site specific. 

• No adequate measures which will protect from severe 
environmental harm caused by accidental spillage, 
fumes, smoke, explosion, contamination of soil, 
pollution of groundwater and other accidents. 

• A Water Usage License Application (WULA) is required 
to use the water for the Distillery (to use water from the 

groundwater. 
• The information provided in the motivation report is 

to the best our knowledge is accurate and no 
attempt has been made to hide any detail of the 
waste to be generated by the micro-distillery, nor 
how these products will be handled. 

• The project environmentalist, being Green Africa 
has confirmed that the WMP is correct and 
adequate. It is acknowledged however that there is 
very little information available on micro-distillery 
waste management in South Africa.  Nonetheless, 
it has been prepared to meet the requirements of 
DEA & DP and the Overstand Municipality. 

• A WULA is only required under Section 21(i). (The 
distillery is less than 100m from the adjacent river).  
The necessary permissions will be obtained as 
prescribed in the relevant legislation, if any. 

• The wetlands south of the micro-distillery are fed 
from the spring southeast of the dam as well as the 
adjacent river. 

• No contamination will occur.  The current 24G is 
investigating the accusation that the building is 
within the 32m of a wetland, and it is contended 
that is it is not. 

• The project environmentalist has also confirmed 
that the only maps for this area which are available 
are large-scale maps showing the majority of the 
conservancy as a wetland.   However, there are no 
small-scale maps (e.g., 1:50) showing the detailed 
historical farmyard and surrounds, which do not fall 
within the wetland.  Furthermore, Green Africa 
confirmed that as far as the statement that the 
building is on a wetland is concerned, there is no 
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Town Planner’s response 

 
The amount of water to be used is less than irrigation of farmland.  The Waste Management Plan deals with the waste as a by-product of 
the distillery.  The Waste Management Plan was part of the documentation distributed for comments and was not rejected by the various 
external departments.  In a discussion with the Environmental Management Section the proposed alternative is deemed viable and 
accepted.  However, to ensure that there is no pollution from the existing system, it is advisable that the Applicant submit water samples 
at the lowest point of the present system on a 6-monthly basis to the Environmental Management Section to ensure that the discharge is 
acceptable into the ground water system is an acceptable range as determined by legislation. 

 
The application site has allocated water rights, and should a water license be required, the applicant will have to obtain the necessary 
permission should the application be approved and before the distillery come into operation. 

 

dam and borehole). 
• Furthermore, if water from a natural spring that flows 

into a wetland on the property that it has dammed, it 
requires a Section 21(c) & (i) authorization.  The dam 
reduces water flow to the wetland to the south of the 
distillery. 

• There are numerous wetlands and aquatic systems in 
close proximity to a high-risk activity which could be 
contaminated by distillery waste. 

• If any building work occurs within 32m of a wetland, it 
triggers NEMA regulations. 

evidence to that as the area is actually  a Kikuyu 
farmyard since the 1970s and the current building 
has been constructed before the 1998 NEMA cut-
off date. Consequently, the Elves cannot be 
sanctioned if there is evidence that the area was a 
wetland prior to 1970. 

• As previously mentioned earlier in this Response, 
the DEA & DP confirmed in their letter dated 22nd 
October 2021 (refer to Annexure 1), that the 
Section 24G application relates to the dam and has 
no direct link to the extension of the stables to 
accommodate the proposed micro-distillery. 

• Refer to response provided in Table 2 under 
“wetlands and vegetation on site” which provides 
further detail in this regard. 

INAPPROPRIATE RELATIONSHIP  
OBJECTOR OBJECTION RESPONSE 
4, 158, 180 • It is contended that there is an inappropriate relationship 

between the landowner and Overstrand Municipality. 
• Claimed that several elected Rooi-Els officials are 

• These claims are rejected as unfounded.  If any 
proof exists, this should be provided to the 
appropriate authorities. 
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Town Planner’s response 

 
It is unclear what is meant, since whether you are an objector or applicant, you have a right to an audience with the Municipality. 

 

friendly with the applicants and have supported the 
landowners by actively lobbing for people supportive of 
the application, distributing a circular downplaying or 
omitting key facts about the application.  

• Any negative aspersion cast on the integrity of the 
Elves’ character is rejected as unfounded and, in 
the context of the motivated removal, is irrelevant 
and should be rejected by the decision-maker. 

BUILDING LINE  
OBJECTOR OBJECTION RESPONSE 
4,10, 65, 114, 
160, 172 177, 180 

• The reduction of the building line is not supported as 
building lines are to ensure harmony and uniformity 
among the properties in the area. 

• It is contended that reducing the building line towards 
the water’s edge will undermine the fragile ecosystem. 

• The departure, if granted, will not prevent the landowner 
from erecting any new structures in this new adjusted 
building line area. 

• Reducing the building line will increase light and noise 
pollution on the fragile ecosystem. 

• By reducing the building line, it could impact on other 
properties in the area. 

• The building line departure should not be granted 
because of the natural sense of place of the 
smallholding area between Pringle Bay and Rooi-Els. 

• The landowner should be required to demolish that part 
of the building that encroaches into the building line.  
Regulations should be followed and not departed from. 

• The regulation departure does not apply uniformly 
to the street boundary of Porter Drive but only to a 
specific portion of the disused stable structure as 
indicated on Figure 19 in the motivation report. 

• Only a relatively small portion of the existing 
structure is within the street building line.  The 
remainder of the structure is positioned more than 
30m from Porter Drive.  Note that the planned 
extension to the structure is on the ocean side of 
the structure and unaffected by the street (or 
common) building line. 

• As the footprint of the structure is not built parallel 
to Porter Drive the impact of the reduced building 
line is negligible. 

• The structure was built in accordance with an 
approved building plan (refer to Annexure 6 in the 
motivation report) and therefore presumably in 
accordance with the then applicable planning 
regime.  The current application is required to bring 
an existing building that pre-dates this application in 
line with the provisions of the existing planning 
regime.  It would be grossly unfair to the current 

100



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 JUNE 2022 
 
 

 
Town Planner’s response 

 
The building for the stables was approved in 1989 by the Caledon Divisional Council and thus has legal standing.  The applicant lodged 
the application for a departure to align the approved building with the Title Deed Restriction of a 30m building line from Porter Drive.  This 
aspect has never come to forefront from any landowner in the vicinity.  The building will have no detrimental effect on view corridors or 
the scenic route along Porter Drive. 

owner if this departure is not approved for an 
existing structure that was built by a previous 
owner. 

• The distance the structure has been setback from 
the road edge is more than sufficient to ensure the 
safety of road users (both vehicles and 
pedestrians) and continuity of a rural sense of 
place. 

• There is no valid reason to require our client to 
demolish the triangular portion of the building that is 
situated within the building line. 

• The building line departure applies to the Porter 
Road side and not the ocean side of the property. 

• As the departure is to regularise an existing 
situation and one that was built in accordance with 
approved building plans issued many years ago, 
the contention that it will result in increased light 
and noise pollution is rejected. 

• The structure has been in existence for many years 
without negatively impacting on Porter Road. 

• Precedent is not a valid argument to refuse or 
approve an application.  Each application needs to 
be assessed in terms of its own unique set of 
circumstances and context. 
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AIR POLLUTION 
OBJECTOR OBJECTION RESPONSE 
6, 8, 9, 11, 13, 14, 
23, 31, 33, 42, 
52, 67, 70, 72, 76, 
77, 78, 80, 82, 84, 
85, 88, 89, 95, 
97,113,  125, 128, 
129, 130, 141, 
145, 150, 152, 
154, 156, 158, 
160, 162, 163, 
167, 168, 172, 
174, 178, 180 

• The Distillery will negatively impact on air quality due to 
foul odours resulting from the distillation process and is 
therefore a health risk (including dust and smoke). 

• Air pollution will result from wood firing of the stills and 
because a large amount of wood is required to keep the 
distillation process in operation. 

• Concern is expressed regarding particulate matter and 
other pollutants such as mercury, carbon monoxide and 
volatile organic compounds.  This could have a long-
term detrimental effect on the local fynbos. 

• Applicant concedes noxious nature of distillery because 
applied for C6 to be removed. 

• Additional information regarding the following needs to 
be provided: 
• Amount of wood required & the effect of its 

combustion on the environment. 
• Will there be filtration to remove the ash and a stack 

that ensures that gases are emitted safely? 
• Are pollutants such as Sox, NOx, Cox going to be 

measured? 
• Is the City of Cape Town air pollution control by laws 

& the Natural Environment Management Air Quality 
Act (39/2004) complied with? 

• The system is closed circuit (the wash travels from 
the mash tun to the wash backs to the stills in 
closed stainless-steel piping).  There are no open 
containers where odours can permeate into the air.  

• The proposed micro-distillery will be managed in 
accordance with the relevant legislative framework 
applicable to air quality, and if our client 
transgresses any such law, adjoining landowners or 
other interested and affected parties will have 
recourse in terms of that legal framework, which is 
the National Environmental Management Act: Air 
Quality Act 2004.  This Act will apply to any pollution 
resulting from the micro-distillery including carbon 
monoxide. 

• No mercury will be used in the distillation process 
and the spirit is in a closed-circuit system. 

• The contention that the micro-distillery is a noxious 
activity based on the application to remove the 
condition relating to noxious industries is premised 
on a superficial understanding of the application.  All 
of the conditions in Condition C (save one) have 
been applied to be deleted as the entity (i.e., 
Hangklip Beach Company) in whose favour these 
conditions were imposed does not intend to enforce 
these clauses and because there are now National 
and Municipal laws now dealing with these issues. 

• The proposal is situated in the Overstrand 
Municipality and not the City of Cape Town 
Municipality.  Nonetheless it is believed that the 
proposal will comply with the applicable By-laws.  
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Town Planner’s response 

 
The application indicated that it is a closed system, and the use will be subject to the Air Quality Act, 2004 and should there be a 
transgression, it will be dealt with in terms of the relevant legislation.  It should be noted that the application has been distributed to all 
relevant departments and none raised any issues that needs to be addressed in terms of air pollution resulting from the activities.  The 
Environmental Section also indicated compliance with the relevant legislation and that Broilers, depending on the MW capacity and the 
other specifications indicated within the regulations must be registered with the Overstrand Municipality designated Air quality Control 
Officer, Ms T Zweig.  The applicant accepted this requirement. 

 
PRECEDENT  
OBJECTOR OBJECTION RESPONSE 
8, 10, 11, 18, 22, 
25, 26, 27, 36, 37, 
45, 50, 51, 66, 76, 
107, 108, 114, 
125, 126, 127, 
135, 136, 138, 
146, 152, 153, 
156, 156, 160, 
168, 171, 173 

• By granting this application, it will create a precedent for 
other landowners in the area to establish their own 
commercial and/or industrial enterprises. 

• Additional similar types of applications (if granted) will 
negatively impact on a sustainable future.  Concern is 
expressed that other type of commercial activities could 
be permitted in the area if this application is granted such 
as resorts, multiple dwelling developments, agri-industry, 
as well as host weddings, raves, motorbike rallies. 

• Concern is expressed that the Distillery could be 
expanded in the future by the current or future owners 
based on the granting of this application. 

• Precedent is not a valid argument to refuse or 
approve an application.  Each application needs to 
be assessed in terms of its own unique set of 
circumstances and context. 

• The scale of the micro-distillery (now and in the 
future) has been dealt with earlier in this Response. 

• The potential for development elsewhere or within 
the area is not relevant to the current application. 

• The decision maker must apply its mind to the 
current application at hand. 

• Future expansions, if any, will need to comply with 
the prevalent legislative regime. 

 
Town Planner’s response 

 
All applications are being dealt with on its own merit.  The example of resorts, etc., has no bearing on the application.  Should one take 
the examples into consideration it is clear that none of Cape Nature tourist accommodations and facilities should have been allowed, 
which is not the case. 

As previously stated, our client has confirmed that 
their micro-distillery will comply with the provisions 
of the Act as it applies to the micro-distillery. 
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LACK OF DESIRABILITY  
OBJECTOR OBJECTION RESPONSE 
10, 16, 24, 25, 27, 
28, 32, 45, 55, 59, 
68, 75, 114, 119, 
125, 126, 129, 
137, 140, 146, 
149, 160, 162, 
177, 178, 180 

• It is contended that the proposal only benefits the 
landowner. 

• It is questioned how a distillery/light industrial activity 
and/or a large tourist development is in the public 
interest and the environment. 

•  It is asserted that the application only serves to divide 
the local community. 

• The motivation report is not based in scientific 
evidence and is very biased in favour of the 
landowner. 

• The income derived from the Distillery to the local 
economy will be limited, while income derived from 
eco-tourism (because of birdlife, and specifically the 
rock jumper & fynbos) is far greater. 

• The distillery will degrade and damage the 
environment (i, e, a noxious industry with heavy 
delivery vehicles using a narrow, dirt road creating 
noise, dust and exhaust fumes) which will negatively 
impact on existing eco-tourism, all for the benefit of a 
single landowner. 

• The proposal will have no significant social benefit or 
contribute significantly with regard to job creation. 

• A few extra jobs (permanent & temporary) do not 
constitute positive socio-economic returns. 

• Other than undertaking to protect fynbos, no 
motivation is provided to explain how the proposal will 
benefit the area in general except for personal gain. 

• The lack of economic benefit for Rooi-Els and wider 
community do not justify potential environmental risks.   

• Comparison of the distillery to a wineries and 

• The scale of the development needs to be 
appreciated and understood.  It will be bespoke 
micro-distillery and not an industrial distillery 
producing alcohol and a factory type setting. 

• The proposal will be accommodated in an existing 
building with a minor addition to it. 

• Due to the scale of the proposal, it is acknowledged 
that only a few extra jobs will be created, but that 
needs to be seen in the context of the current high 
levels of unemployment in South Africa. 

• The proposed land use is considered to be 
appropriate in terms of location due to its scale and 
limited impact envisaged, including a minimal 
increase in vehicular traffic.  Furthermore, potential 
waste related impacts have been considered and 
therefore a WMP was included with the application, 
and an EMP will be submitted to the DEA & DP and 
the Overstrand Municipality in due course. 

• The micro-distillery will have a small but appreciable 
benefit for the local and regional economy in terms 
of job creation and tourism, as well as diversifying 
the tourism appeal of the area. 

• Due to its scale, type of operation as described in 
the motivation report as well as further elaborated 
on herein; its impact will be limited and will not 
impact on existing activities currently enjoyed in this 
area, such as birding. 

• Section 7 in the motivation report assessed the 
application in terms of the applicable Policy 
Framework, being the Provincial Spatial 
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Town Planner’s response 

 
The area is earmarked for tourism and leisure development in terms of the Western Cape Spatial Development Framework.  The 
consent use is prevalent in the South African rural landscape as an added factor in stimulating tourism with the spin-off effect of people 
visiting the surrounding towns and their amenities.  The applicant dealt extensively with the requirements of the SPLUMA principles in 
the motivation Section 12, page 38 and the various policy documents, Section 7, page 20, is as far as compliance with policy 
requirements indicating the alignment of the application in terms of the aforementioned document. 

 
The rural landscape in the Overstrand is renowned for its eco-tourism which varies from extreme sports, nature orientated activities and 
eco-friendly commercial activities such as distilleries, breweries, wine production and tasting.  This application is no different to the 
activities in Stanford, Hemel-en-Aarde Valley, etc. It should be noted. 

 
 

breweries on other farms is irrelevant as those were 
established on farms where the raw material is 
produced, which is not the case in this instance. 

• Ad hoc nature of the proposal is not in keeping with 
the spirit of SPLUMA and will result in fragmentation 
of the area. 

• The proposal not aligned with Overstrand IDP. 

Development Framework, Overstand Municipal 
Growth Management Strategy, Overstrand 
Municipal Spatial Development Framework, and the 
Overstrand Municipality Land Use Scheme, as well 
as Section 42 of SPLUMA in Section 13 of the 
motivation report.  Based on this assessment it was 
concluded that what is proposed is desirable and 
worthy of support.  Consequently, the claim that 
what is proposed in not in keeping with planning 
policy is rejected. 

• It is acknowledged that the proposal will benefit own 
client, if approved and proves to be successful.  
Nonetheless, a great deal of their resources has 
been committed to this endeavour. 

• It is firmly contended that the proposal will in turn 
have a small but positive benefit for the area and 
will be able to co-exist with surrounding landowners 
due to its limited anticipated impact on the 
environment and due to is scale. 
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Town Planner’s response 

 
To reiterate as per a previous comment, the area is not exclusive to landowners.  Porter Drive is a public street.  Secondly, the avi-
tourists then also pose a security risk due to the transgressing on private properties to view the fauna and flora by individuals from 
surrounding areas. 

 

SECURITY 
OBJECTOR OBJECTION RESPONSE 
10, 22, 26, 114 • The proposal could result in potential security risks to 

residents due to increased number of people (visitors 
to the distillery, employees, delivery workers) 
accessing this area. 

• Crime is an ever-present threat to South African 
society no matter where one is located, be it in a 
township, suburb, high security residential estate or 
small holding.  Crime exists in Roo-Els and Pringle 
Bay and what is proposed will not result in an 
increase in crime levels. 

• The days of preventing people from accessing an 
area ended with the dismantling of Apartheid in 
which the “other” was feared and prevented from 
entering a particular area. 

• The use of the property as proposed and the 
associated increase in numbers of people does not 
present an undue security risk.  

USE OF WOOD 
OBJECTOR OBJECTION RESPONSE 
11 • The use of hack invasives to produce enough wood to 

heat the still is questioned if the still is to operate four 
times a week. 

• A projection of wood usage should be provided and if 
wood will need to be delivered (increasing traffic 
load). 

• The disposal and amount of wood ash is not 
described in the motivation report. 

• It is not the intention that wood will be sourced 
exclusively from alien clearance activities on the 
property and in the area. 

• Half a bakkie load of wood is required per spirit run. 
• The applicant intends to bring in wood on their 

weekly trip to Caledon/Botriver. 
• The wood ash is minimal and will be disposed of 

responsibly.  It will used for composting and for 
agricultural purposes.  
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Town Planner’s response 
 

The applicant’s response is noted and agreed with. 
 

ADDITIONAL IMPACT STUDIES/INFORMATION REQURED   
OBJECTOR OBJECTION RESPONSE 
11, 12, 16, 18, 21, 
27, 55, 58, 86, 88, 
96, 107, 119, 120, 
123, 127, 129, 
130, 135, 147, 
171, 178,179, 180 
 
 

Additional information and/or studies need to be provided to 
make an informed decision about the proposed Distillery. 
 
Additional info required: 

• Due to the possible impacts of the Distillery on its 
environment, a full Environmental Impact Assessment 
is required before an informed decision can be made.  
This is done by an independent specialist and not by 
someone previously involved with the project. EIA 
may be required as disturbance of indigenous 
vegetation might exceed 300m2. 

 
Disposal of Waste: 

• The claim of disposing of grain waste to cattle and pig 
farms is unsubstantiated. 

 
 
Effect of planned irrigation: 

• Specialist study required on the effect of irrigation and 
of increased phosphates on the fragile natural fynbos 
ecosystem, including on the seepage areas and run 
off into the sea is required. 

 
Wastewater: 

• The amount of wastewater to be generated and 
disposed of needs to be independently verified 
regarding the implications and potential impact on 

 
 
 
 
• DEA & DP have confirmed that a full EIA is not 

required.  Refer to the letter dated 22nd October 
2021 contained in Annexure 1. An EIA can be done 
by any consultant that the landowner wishes to 
appoint. 

 
 
 
 
• In keeping with the applicant’s intension to minimise 

waste, grain waste will be disposed of to livestock 
farmers in Somerset West, Grabouw and Botriver  

 
 
• There is a small orchard and vegetable garden on 

the farm which is only for home use.  This has been 
irrigated for many years and no specialist study is 
required. 

 
 
• The WMP (refer to Annexure 3), confirms that 

wastewater will not be released into the 
environment. 
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environment (especially the Fynbos) and ground 
water. 

 
Fire: 

• A comprehensive fire risk assessment required 
including aspects such as layout, design and storage 
of flammable material. 

 
Wetland: 

• Based on John’s botanical assessment and the 
Hardcastle letter, requires a freshwater specialist to 
confirm existence of wetland  

 
 
 
 
 
 
 
Questions: 

• Will locals be employed and are there any BEE 
requirements? 

 
 
 

• What kind of public liability will the Distillery have in 
place for surrounding owners, & owners in Pringle 
Bay and Rooiels? 

 
• What kind of insurance & capability does the 

Municipality have to contain and clean -up a spill of 
highly toxic material in the Buffer area of the 
Biosphere reserve? 

 
 
 
 
• This was dealt with earlier in this response. 

 
 
 
 
• The proposed micro-distillery is on a historical 

dumping site which was covered by exotic kikuyu 
lawn and is far removed from any wetland or 
pristine flora. 

• Refer to response included under “negative water 
related impacts”. 

• Refer to response provided in Table 2 under 
“wetlands and vegetation on site” which provides 
further detail in this regard. 

 
 
• Locals will be first option for employment. B-BBEE 

compliance for companies is not a legislative 
requirement.  Companies are not required to 
disclose their B-BBEE status or verify their status. 

 
• Once the application has been approved, and the 

distillery constructed, the Elves insurance company 
will advise on the public liability that they require. 

 
• This is a small-scale craft distillery.  The largest 

quantity of spirit produced will be 250 litres at a time 
and contained in a wood barrel.  
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• How will the grey water be used / stored? 

 
 

• More info regarding the educational lessons, i.e., how 
many guests, qualifications of the lecturer & how can 
these lectures be held in co-ordination with whiskey & 
gin tasting & the quality of info to be provided? 

 
 

• It is contended that the subject property is covered 
with alien species to the extent that it has spread to 
other properties.  What is planned to get rid of them? 

 
 

• Will all visits to the Distillery be via appointment only 
and what about “walk-ins”? 

 
• Alien vegetation to be used as fuel on the land unit is 

finite.  No info is provided about what alternative fuel 
will then be used. 

• The grey water will be stored in a sealed container 
(Jo-Jo type) and used for irrigating the vegetable 
garden (raised beds) and the fruit orchard. 

 
• As a sustainable eco-distillery, our client will provide 

back-ground on the surrounding area, flora and 
fauna as part of the tourism information 
disseminated to visitors to the distillery.  The 
application clearly states that each tour would 
include a maximum of 12 people. 

 
• This assertion is rejected.  The gum trees do have 

benefits for bees in summer.  Our client will 
introduce new indigenous trees and phase out the 
gum trees.  Our client has not had any complaints 
about alien vegetation from the neighbours. 

 
• All tours will be appointment only.  There will be no 

“walk-ins”. 
 
• Currently the supply of alien vegetation as a fuel 

source is sufficient to ensure the operation of the 
distillery.  There are many suppliers of harvested 
wood from alien species in the Cape who for supply 
of alien wood.  As the Elves are part of the hacking 
teams in the area, they would like to see how they 
could benefit them by purchasing a chipper and 
removing some of the vegetation after hacks.  This 
will not be our client’s main supply, but more a 
community service. 
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Town Planner’s response 
 

The issues with regard to Environmental Impact, Wetland Study, Irrigation Study, etc. have been dealt with in previous comments and 
have not been required by any of the mandated Departments. 

 

 
Town Planner’s response 

 
All waste products will be stored and dispose of as per the Waste Management Plan. 

 

 

BABOONS 
OBJECTOR OBJECTION RESPONSE 
16 The waste grain will attract baboons All waste products will be stored and disposed of 

properly and in accordance with the Waste Management 
Plan. 

LAYOUT OF DISTILLERY 
OBJECTOR OBJECTION RESPONSE 
16 • No bathrooms provided and the tasting room is too 

small to accommodate social distancing as required 
due to Covid 19, will not be able to be provided. 

• Space is required for a small kitchen and storeroom 
for the snacks.  A seating area is required if on site 
liquor license granted. 

• The layout of the micro-distillery as depicted in the 
Figure 11 in the motivation report was clearly 
labelled “Conceptual Distillery Layout Plan”.  
Contingent on the approval of the land use 
application, this plan will be refined prior to it being 
submitted for building plan approval (confined to the 
existing structure).  Note that the number of visitors 
will be limited as discussed above. 

• For as long as Covid-19 regulations are in place 
these will be complied with. 
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Town Planner’s response 
 

If the application is approved a site development plan and building plans need to be submitted at which time all the requirements of 
National Building Regulations have to be met. 

 

 
Town Planner’s response 

 
The financial risk is that of the owner. 

FINANCIAL VIABILITY  
OBJECTOR OBJECTION RESPONSE 
24, 25, 33, 55, 
107, 160, 180 

• The financial viability of the proposal is questioned 
because flavoured gin & whiskey is not rare anymore 
and will only be profitable if scale is increased and/or 
more tourists visit than what was stated in the 
application. 

• The stated intention of being a small-scale business is 
not in line with capital investment. 

• The “real” intensions of the landowners are 
questioned. 

• It is contended that the landowners have already 
invested more than R4.3 million to produce 1000 litres 
of whisky and gin which could conceivably be 
produced in a garage or big kitchen without the need 
for the entire infrastructure the landowners have built). 
It is contended that production will need to be 
increased to 38 000 litres per week (2 million litres per 
annum) to be viable. 

• Most gin sellers purchase bulk spirit from 
commercial distilleries and flavour with flavourants, 
colourants etc.  

• The proposed micro–distillery is unique as it will be 
one of the few that actually distil their own spirit.  
Locally produced whiskey is not commonly sold. 

• As previously mentioned, due to size of the consent 
use area, the equipment, solar generated power, 
etc.; the scale of the operation cannot be increased.  

• The financial viability or not of the proposed 
distillery is not a valid ground for objection, as it 
does not relate to the use of the property.  Financial 
decisions and responsibility of the proposed use are 
the landowner’s concern. 
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Town Planner’s response 

 
No study was done to prove the possible devaluation of the property.  The activity will be located in an existing building (stables) and not 
an industrial building in the traditional sense. 

 

 

DEVALUATION OF PROPERTY  
OBJECTOR OBJECTION RESPONSE 
27, 33, 108,140, 
172, 164 

• Property values will decrease with the introduction of 
commercial activity and because the view of industrial 
type building with smoke and vapor emissions will 
reduce surrounding property values. 

• The claim is rejected as the micro-distillery, will be 
accommodated in the existing barn structure (with a 
small addition).  It is not the proposal to construct 
any new large-scale industrial building with chimney 
stacks on the property. 

• The converted barn will not be “an industrial 
building” nor will in impacted on current views as it 
exists, the only extension is the new storeroom and 
lock up to store as indicated in the approved 
building plan depicting the addition to the barn 
contained in Annexure 5.  Note that the height if the 
addition is about 6.5m 

NOISE POLLUTION 
OBJECTOR OBJECTION RESPONSE 
33, 82, 125, 128, 
129, 156, 158 

• The Distillery production could be noisy which will 
disturb both people and wildlife in the area. 

• Noise pollution could result from the Distillery been 
used for a venue for parties, weddings or similar type 
activities. 

• The production process is not a noisy one and will 
be enclosed in the converted barn. 

• The subject property will only be utilised for a 
residence for our client and the micro-distillery & 
farm store. 

• Council’s approval for events is required should the 
property be utilised for parties, weddings etc.  
currently no such approval is being sought. 
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Town Planner’s response 
 

The distillery is located within an existing barn, the assumption that the property will be used as a venue for other uses is incorrect.  An 
application in this regard will have to be submitted. 

 

 
Town Planner’s response 

 
No comment. 

 

 
Town Planner’s response 

 
The workforce was discussed in the motivation, Section 6.4.2, page 17, which indicates that only the groundsman/ caretaker will be 
housed on site. 

 

UNSPECIFIED OBJECTION  
OBJECTOR OBJECTION RESPONSE 
87 No reason given for objection An objection with no reason(s) provided cannot be 

refuted. 

ADDITIONAL MANPOWER 
OBJECTOR OBJECTION RESPONSE 
111, 112, 115 • At full production and bottling of 15000 bottles of 

whisky will require more manpower than what is 
stated in the application. 

• It is not clear on what basis the 15000 bottles are 
derived. 

• This is a small-scale boutique micro distillery and 
details about the projected workforce were provided 
in Section 6.4.2 of the motivation report and that 
remains unchanged. 

PROOF OF NOTIFICATION  
OBJECTOR OBJECTION RESPONSE 
120, 178 • No proof provided that all property owners of the 

small holdings were sent Notice of the application.  
Notification of an application is a legal requirement. 

• All the Interested and affected parties were notified 
of the application via e-mail and registered mail. 

• Proof of compliance regarding the prescribed 
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Town Planner’s response 

 
The applicant was informed to distribute the application to the surrounding owners and all the objectors on the previous application of 
which the Friends of Rooi Els was an objector.  Motsoo Investments 2 (Pty) Ltd, owner of Erven 266 and 267 is part of the Township of 
Rooi Els, an approved Township, which does not form part of the Holdings area.  The application was distributed to the Ward Councillor, 
Area Manager, and Ratepayers Association and advertised in the local newspaper. 

 

 
Town Planner’s response 

 
The application did deal with the Overlay Zones and as indicated the application does not entail the utilisation of the vlei, marsh or floods 
area that may cause a negative impact on the environment.  The Wastewater Management Plan indicated that no waste will be 
discharged into the area.  The applicant did indicate an oversight of the Protected Area Buffer Zone Overlay and requested that it be 
included in the evaluation of the application.  The latter is a consent use in terms of the Overlay zone, which is dealt with in a similar 
fashion as the consent use for an Agricultural Industry and thus no additional information is required. 

 
 

notification process was provided to the 
Municipality. 

INCOMPATIBLE WITH ENVIRONMENTAL AND HERITAGE OVERLAY ZONING 
OBJECTOR OBJECTION RESPONSE 
25, 113, 129 • It is contended that the Distillery is incompatible with 

these overlay zones. 
• Can’t discharge domestic effluent/grey water into the 

EMOZ. 
• No land user within the EMOZ may utilise vegetation 

in a vlei, marsh or within the flood area of a 
watercourse in a manner that may cause the 
deterioration or damage to the natural agricultural 
resources. 

• The impact of the proposal on the Coastal 
Protection zone was assessed in Section 7.4.2 of 
the motivation report, and in terms of the Buffer 
Protection Zone EMOZ in terms of this response. 

• In terms of the WMP no waste is to be discharged 
into the area. 

• The application does not entail the utilisation of 
“vegetation in a vlei, marsh or within the flood area 
of a watercourse in a manner that may cause the 
deterioration or damage to the natural agricultural 
resources”.  
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Town Planner’s response 

 
It is the prerogative of the owner to establish which market his product caters for. 

 

 
Town Planner’s response 

 
The application deals extensively with the planning documents of both the Municipality and the Western Cape Government. 

PROPOSAL IS ELITIST 
OBJECTOR OBJECTION RESPONSE 
149 Proposal is elitist as it intends making expensive gin for a few 

rich people 
The socio-economic bracket that the product is directed 
at is irrelevant.  The proposed use of the property 
diversifies the tourism offering in the Overstrand.  As 
such it will make a contribution to the tourism and 
hospitality sectors of the Western Cape Economy.  The 
tours of the micro-distillery will be open to all. 
Nonetheless, it does not make the land-use undesirable.  

NOT IN ACCORDANCE WITH THE PROVINCIAL AND MUNICIPAL SPATIAL DEVELOPMENT FRAMEWORKS 
OBJECTOR OBJECTION RESPONSE 
127  SDF only promotes business use intensification within an 

existing node and to protect the reserve from urban 
development and therefore the proposal not in compliance 
with these Planning Instruments. 

This claim is rejected.  Section 7 of the motivation report 
assessed the application in terms of applicable planning 
policies, including the Provincial Spatial Development 
Framework and the Overstrand Municipal Spatial 
Development Framework.  Based on this assessment, it 
was concluded that the proposal is compliant and should 
be supported. 
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Town Planner’s response 

 
The application extensively deals with the principles in the motivation, Section 11 and 12 of the motivation report. 

 

NOT MOTIVATED IN TERMS OF THE BY LAW 
OBJECTOR OBJECTION RESPONSE 
113 • It is contended that the motivation provided in terms 

of Section 66(1) of the By Law is incorrect or denied, 
with the exception of Section (l). 

• The application of the Development principles and 
Sect 42 of SPLUMA is very selective. 

• No assessment done on the cumulative impact of the 
proposal. 

• This claim is rejected as no reasons were provided 
to support this claim. 

• A comprehensive motivation, which included its 
cumulative impact, for the proposal was provided in 
the motivation report. Section 11 provided general 
motivation for the application in terms of the 
municipal planning by-law, while Section 12 
provided motivation in terms of the Development 
Principles contained in WCLUPA and SPLUMA.  
Section 13 provided motivation in terms of Section 
42 of SPLUMA. 
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RESPONSE TO THE LETTERS RECEIVED FROM THE MUNICIPAL ENVIRONMENTAL 
MANAGEMENT SECTION AND THE DEPARTMENT OF ENVIRONMENTAL AFFAIRS AND 
DEVELOPMENT PLANNING 

 
WETLANDS & VEGETATION ON SITE 

COMMENT FROM EMS RESPONSE FROM APPLICANT 
Wetlands (watercourse): please refer to 
Appendix 1 for spatial representation of the 
wetlands on the property. 

• The project environmentalist has 
confirmed that: 
While it is agreed that according to 
Appendix 1 the area is represented as a 
wetland. However, note that: 
- this area is zoned for agriculture and 

has been a working farmyard since the 
1970’s and therefore is exempted in 
terms of the 1998 NEMA cut-off date. 

- The spatial maps do not indicate landfill 
and other micro activities that were 
done by previous owners of the farm in 
the period from 1970 to 1998. 

- Furthermore, the only maps for this 
area which are available are large-scale 
maps showing the majority of the 
conservancy as a wetland.  However, 
there are no small-scale maps (e.g., 
1:50) showing the detailed historical 
farmyard and surrounds, which do not 
fall within the wetland. 

Portion 141 of Farm 559 contains Critically 
Endangered Kogelberg Sandstone vegetation.  
The proposed expansion of the existing stable 
is within the transformed area as specified in 
the application and the DEA & DP 
correspondence referred to (i.e., in the 2018 
letter from DEA & DP) 

• It is agreed that the expansion area is in 
the transformed area.  However, the 
DEA&DP correspondence referenced has 
been superseded by the DEA&DP dated 
22/10/2021 which is contained in 
Annexure 1, where the DE&DP have 
provided their consent for the activity to 
go ahead. 

Eucalyptus species are classified as a 
Category 1b Alien Invasive Species by the 
National Environmental Management 
Biodiversity Act: Alien Invasive Species List, 
2016: 
 
a) Category 1b within- 

i) Riparian areas; 
ii) A Protected Area declared in terms of 
the Protected Areas Act; 
iii) Within a Listed Ecosystem or an 
ecosystem identified for conservation in 
terms of a Bioregional Plan or Biodiversity 
Management Plan published under the 
Act. 
 

b) Not listed within Nama-Karoo, Succulent 

• Only certain Eucalyptus species are 
classified as Category 1B. Others are 
classified as Category 1C, 2 and 3. 

• In this particular case the Eucalyptus 
does not fall within a riparian area or 
a protected area.  Notwithstanding, 
our client has an alien invasive 
species management plan that will 
address the removal of these trees 
over time, and the legislative 
requirements will therefore be 
complied with. 

• Currently these trees form a 
windbreak and protection from the 
elements. 

• These trees are currently used for 
bee forage and are more than 50 
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Karoo and Desert biomes, excluding within any 
area mentioned in (a) above. 
 
c) Category 1b in Fynbos, Grassland, 
Savanna, Albany Thicket, Forest and Indian 
Ocean Coastal Belt biomes 
i) Category 2 for plantations, woodlots, 

bee-forage areas, windrows and the 
lining of avenues. 

ii)       Not listed within cultivated land that is at 
least 50 meters away from 
untransformed land but excluding within 
are (a) above. 

iii)      Not listed within 50m of the main house 
of a farm but excluding in (a) above. 

iv)      Not listed in urban areas for trees with a 
diameter of more than 400mm at 1000m 
of height at the time of publishing this 
Notice but excluding (a) above. 

 
The Listed Ecosystem referred to above at a) 
(iii) above is the Critically Endangered 
Kogelberg Sandstone as indicated in 2.a. of 
this document. 
 
As per the above, the gumtrees on the 
property therefore do not have a “Heritage” 
status. 

meters away from untransformed 
land and are less than 50 meters 
from the main house. 

 
Town Planner’s response 

 
It is acknowledged that the property falls in the area represented as a wetland. 
However, the land is zoned agriculture and has been used as a working farm since 
the 1970’s.  The structures on the property were approved before 1998, except the 
extension which was approved at a later stage.  Thus, irrespective of its locality within 
an identified wetland area, this information is generic and not site specific.  The 
stables have an approved building plan, dated 1987, which supersede the 
Environmental Legislation, dated 1998. 

 
The existing Eucalyptus trees are located near the main dwelling and serves as a 
windbreak and forage for bees.  The owner intends to replace the trees with 
indigenous trees or shrubs over a period of time.  To remove the trees now will leave 
the dwelling vulnerable to the weather, especially wind.  The transformed garden area 
acts as a defendable space in the event of fire and has been confirmed as such by 
the Fire Department during a site inspection.  The trees are located more than 50m 
from untransformed land and does not fall within the Riparian or protected area. 

 
NEW NEMA APPLICATIONS 

COMMENT FROM EMS RESPONSE FROM APPLICANT 
DEA & DP statement included in the 2018 
letter received from DEA & DP, (i.e., that the 
proposal does not trigger any Listed Activity) 
has been included here due to the information 

• Approval has now been given by 
DEA&DP (refer to letter dated 22nd 
October 2021, contained in 
Annexure 1). 
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submitted in the 2021 application that indicates 
that the expansion is below the applicable 
threshold.  However, Figure 11 (being the 
Conceptual Distillery Layout Plan) indicates 
that the extension includes: 
 

• 131.4 m2 Distillery and 
• 19.6m2 Boiler Room addition 

 
The total development footprint is therefore 
150.1m2. 
Due to the increase in the proposed 
development footprint and proximity of less 
than 32 meters from the watercourse, EMS 
request that a new application using the NEMA 
Applicability Checklist is submitted to the 
DEA&DP for EA. 

• The proposed listed activity therefore 
has the approval of the DEA&DP, 
and no new application is required. 

It must be noted that the removal of Title Deed 
Restrictions does not surpass the National 
Environmental Management Act (NEMA, 1998) 
Environmental Impact Assessment (EIA) 
Regulations published as Government Notices 
324, 325, 326 and 327 in 2017. 
 
If any activities related to the removal of 
Restrictive Title Deed clauses – for e.g., “6. No 
noxious trade or activity shall be carried on the 
said land”. 
 
The relevant authority must be notified, and 
permission applied for to undertake NEMA 
listed activities prior to commencement of such 
an activity. 

 

 
Town Planner’s response 

 
The expansion area is located in a transformed area and the proposed consent use 
has the approval of DEA&DP. 

 
CONFIRMATION OF THE APPLICATION TO LEGALIZE THE DAM 

COMMENT FROM EMS RESPONSE FROM APPLICANT 
The applicant must provide evidence that the 
section 24G NEMA process for the 
legalization of the dam in underway. 

Refer to the letter received from DEA & DP 
dated 9th September 2021 acknowledging 
receipt of the Section 24G application 
contained in Annexure 2. 

 
Town Planner’s response 

 
The illegal dam is a separate issue from the land use application.  The 
aforementioned is being dealt with by the owner in conjunction with DEA&DP. A 24G 
application has been submitted. 
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INCLUSION OF THE PROTECTRED AREA BUFFER EMOZ IN THE APPLICATION 
COMMENT FROM EMS RESPONSE 
The Protected Area Buffer Zone was not 
included in the application.  The application 
must be amended to be accurate. 

• Section 7.4.2 provided an overview of 
the five Environmental Management 
Overlay zones, and in particular the 
Coastal Protection Zone EMOZ. 

• Reference to the Protected Area 
Buffer EMOZ was omitted in the 
motivation report. 

• Similar to the Coastal EMOZ, the 
proposed micro-distillery and farm 
shop/stall do not constitute any of the 
prohibited activities, as per Schedule 
“A” in Protected Area Buffer EMOZ, 
but includes activities only permitted 
with Council consent, i.e., 
“commercial” and “construction or 
placement of any permanent object , 
building, shelter, pathway or 
structure”, as in Schedule “B”. 

• The requisite consent is herewith 
applied for. 

In a subsequent e-mail the Environmental 
Officer stated that, “141/559 has both the 
Coastal Protection Zone and Protected Area 
Buffer Zone EMOZ, please make sure both 
are in the application (you have included the 
Coastal Protection EMOZ, but I can’t find 
reference to the Protected Area Buffer 
Zone?).   The Schedules for both of these 
EMOZ for e.g., prohibited activities or 
activities that require permission etc. for e.g., 
harbouring alien invasive species (the gum 
trees), installation of conservancy tank (I 
requested this be installed to replace soak 
away) storing water (the dam) etc.” 
 

• Consent for the two activities requiring 
Council’s consent in the Protected 
Buffer Area EMOZ is applied for as 
per the above. 

• Refer to the statement regarding the 
Eucalyptus species provided under 
“wetlands and vegetation on site.” 

• It has been confirmed that current 
sewage system on the property which 
is a “soak away” septic tank system, is 
to remain.  It has been confirmed that 
the soak-away system does not 
require pumping/removal by a 
sewerage truck.  The soak away is a 
natural process system and works 
with natural bacteria that break down 
solids.  

• The capacity and functioning of the 
system will be closely monitored. 

• Based on the aforementioned, what is 
proposed regarding the blue gums 
and the retention of the existing septic 
tank, means that it is not in 
contravention of the prohibited 
activities (i.e., the blue gums) as per 
Schedule “A” or requires consent (i.e., 
the conservancy tank) as per 
Schedules “B” applicable to the 
Protected Area Buffer Zone EMOZ. 

• Regarding the dam, it is a completely 
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separate issue and must not be 
conflated with the land use application 
for the micro-distillery and farm 
store/shop.  This is confirmed in the 
letter dated 22nd October 2021 from 
DEA & DP contained in Annexure 1. 

It was noted in the letter received from EMS 
that, “The owners indicated that the current 
soak- away septic tank will used to collect 
wastewater produced by the Reverse 
Osmosis Filter used in the distillery process.   
The application indicates that this wastewater 
does not contain organic waste but is high in 
dissolved minerals.  The owners and the 
written application indicated that should the 
septic tank require more frequent emptying 
the service will be contracted out by the 
owner.” 

This is incorrect.  The existing soak away 
septic tank that receives sanitary ablution 
waste should not be confused with the waste 
management system designed to serve the 
micro-distillery.  The wastewater from the 
micro-distillery will not discharge into the 
septic tank.  Please refer to the Waste 
Management Plan (WMP) contained in 
Annexure 3 for further details regarding this, 
and specifically Section 5.2 in the WMP. 

 
Town Planner’s response 

 
The applicant acknowledges the omittance of the Protected Area Buffer Zone.  The 
requisite consent is herewith applied for.  The Coastal EMOZ and Protected Area 
Buffer Zone does not prohibit the proposed application as per Schedule A , but 
includes activities only permitted with Council consent as per Schedule B of the 
aforementioned. 

 
The applicant indicated in his motivation that the septic tank soak away will only be 
used for the household and not proposed distillery.  This aspect has been dealt with 
extensively in the Water Management Plan, Section 5.2 of the Plan. 

 
ADDITIONAL INFORMATION REQUIRED 

COMMENT FROM EMS RESPONSE 
Due to the location of the soak-away system 
away from property access points, is not 
clear how the soak-away system will be 
accessed by a sewage truck to remove 
excess wastewater if the need arises.  Clarity 
from the applicant is requested on this point. 

Refer to the 3rd, 4th and 5th bullet points in the 
2nd in the response titled “inclusion of the 
protected buffer EMOZ in the application.” 

A Waste Management Plan (WMP) was 
submitted with the application.  The WMP 
should be updated and resubmitted to 
include the conservancy tank installation. 

Waste Management Plan has been updated, 
and a copy thereof is contained in 
Annexure 3. 

There is no information in the application 
regarding the harvesting or utilization of 
fynbos species.  It is therefore unclear what 
species will be used – or the conservation 
status of the fynbos species – will be. 

• Our client no longer intends to harvest 
fynbos for use in the micro-distillery. 

• Nonetheless, nothing prevents our 
client from applying for the requisite 
permit at a later date. 

• Cape Nature will only approve permits 
for specific species that may be 
harvested that are not endangered. 

It is unclear whether a permit will be required 
from Cape Nature for this proposed activity, it 
is requested that the applicant contact the 
relevant authority and include in this 
application the proposed activities with 
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regard to fynbos harvesting, the amount of 
harvesting required for the proposed activity 
and either reasons for not requiring a permit 
(i.e. the lawfulness of the activity without a 
permit) or the assurance that the permit 
process will be undertaken if proposed 
application is granted. 

 
Town Planner’s response 

 
To reiterate, the proposed application does not indicate a conservancy tank and the 
applicant has no intention to install a conservancy tank, since it is not necessary.  
There is a misunderstanding between the Environmental Section and the Applicant 
with regard to the wastewater discharge.  In the WMP there is two sections deals with 
different types of waste namely Section 5,3 of the WMP, referring to Liquid Waste, 
which will be held in a separate holding tank for irrigation purposes and then in 
Section 5.6 of the WMP, referring to Wastewater which will be discharge into the 
existing septic tank sewerage line.  The latter is possible due to the reverse osmosis 
process to eliminate all harmful elements released in the groundwater.  The latter 
which were addressed in the abovementioned reply under Negative Water Related 
Issues. 

 
The applicant will not harvest fynbos, but if it does at a later stage, the necessary 
legislative procedure will be followed. 

 
RECOMMENDED CONDITIONS OF APPROVAL 

COMMENT FROM EMS RESPONSE 
It is recommended that the approval for this 
application should include conditions that for 
e.g., should road traffic be seen to increase due 
to increased and/or valid complaints are 
received, measures will be put in place to 
mitigate. 

• This is acceptable to our client. 

Broilers, depending on the MW capacity and the 
other specifications indicated within the 
regulations must be registered with the 
Overstrand Municipality designated Air Quality 
Control Officer, Tamzyn Zweig 
(tzweig@overstrand.gov.za). 

• Contingent on the approval of the 
application, this will be complied 
with, if required. 

• It is anticipated that the proposal will 
use far less than 1 MW of electricity. 

The condition of approval of this application 
should therefore include, as per National 
Legislation and the Overstrand 2020 EMOZ 
regulations (as described in section 1 of the 
EMS letter), a commitment from the applicant to 
remove the AIS species over a period of time.  
An Alien Vegetation Management Plan should 
be attached to the application. 

• This is acceptable to our client. 
• Note that an Environmental 

Management Plan (EMP) is being 
complied by the project 
environmentalist (i.e., Green Africa) 
and will be submitted for approval 
once complete, and contingent on 
the approval of this application.  The 
EMP will address the requirements 
of EMS (including the Alien 
Vegetation Management Plan). 

The property must comply with fire regulations 
at a National, Regional and Municipal level 
before the commencement of commercial micro 

• This is acceptable to our client who 
is committed to complying with the 
applicable National, Provincial and 

122

mailto:tzweig@overstrand.gov.za


AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 JUNE 2022 
 
 

distillery activities. Municipal fire regulations. 
Due to the proximity of the wetlands on the 
property, it is requested that a sealed 
conservancy tank is installed with off-site 
suction point is installed.  The EMOZ requires 
that the installation of conservancy tanks be 
further than 50m of a watercourse.  An 
amended plan to the Overstrand Building 
Control Department must be submitted to 
indicate the location of tank and suction point. 

• As explained earlier the current 
septic tank “soak away” system has 
been operating well for many years 
and the Elves are loath to remove it 
and replace it with a conservancy 
tank, which also requires consent in 
the Protected Buffer Zone EMOZ.   

• Furthermore, the justification for it, 
i.e., due to the presence of a 
“wetland” is refuted for the reasons 
provided earlier in this Table. 

 
Town Planner’s response 

 
The conditions stipulated is acceptable to the Applicant, except for the conservancy 
tank that has been dealt with extensively in the Waste Management Plan and has 
been dealt with in under Negative Water related Issues. 

 
COMMENT FROM DEA & DP (dated 19 May 2021) 

COMMENT FROM EMS RESPONSE 
The site is located within 32m of a watercourse 
and the existing building will be expanded by 
more than 100m2 to accommodate the 
proposed micro-brewery and farm shop/stall ad 
triggers Listed Activity No 48.  Written authority 
is required from the competent authority prior to 
the undertaking of the proposed micro-distillery. 

This letter has been superseded by the 
letter received from DEA&DP dated 22nd 
October 2021 contained in Annexure 1 in 
which it is confirmed that, “…the proposed 
development on the property does not 
constitute any listed activities…” 

 
Town Planner’s response 

 
The comments have been replaced by a letter dated 22 October 2021 which confirm 
that no listed activities are triggered. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 

objections/and response thereon) 
 

See Paragraph 7 above. 
 

Internal and External Departments 
 

The application was supported by all internal municipal departments as well as the 
external departments. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
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10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application. 

 
The objectives relating to: 

 
Spatial Justice 

 
N/A 

 
Spatial Sustainability 

 
The proposed application has no impact on the biophysical environment and 
agricultural land.  The activity will not be to the detriment of existing or future 
generations. 

 
Efficiency 

 
The application property is self-sufficient in terms of services and thus will not 
be a liability for the Municipality.  The operational management is based on 
recycling of by products, thus efficient use of organic material.  The same 
applies with regard to the re-use of water due to the close system in the 
distillery process. 

 
Spatial Resilience 

 
Resilience refers to adaptation to change with the emphasis of the proactive 
involvement of human involvement.  The latter has reference to use of new 
technology, creativity and flexibility.  The application is making use of alien 
vegetation for firewood; use the newest technology to implement a closed 
system where water is reused as well as the by-products of the process. 

 
Good Administration 

 
The application followed due process. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

In line with low impact eco-tourism and non-agricultural uses in the rural areas 
to  
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10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal Engineering Services 
 

No impact on municipal services. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

N/A  
 

10.8 Existing and proposed zoning comparisons and considerations 
 

N/A 
 

11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are 
personal or vests in the personas of the owner of a dominant tenement. 

 
Condition C has no financial value for the Hangklip Beach Company since it is not 
an active developer anymore where land uses may have impact on the selling of the 
properties. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition. 

 
None, since the sole beneficiary agreed to the removal of Condition C., with the 
exception of amending Condition C.13. 

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive conditions, if removed. 

 
It will enable the applicant to establish a micro distillery and to legalise an approved 
building. 

 
The social benefit of the restrictive condition remaining in place. 

 
None, since Condition C. is for the sole benefit of the Hangklip Beach Company, 
with the exception of C.13. 

 
The social benefit of the removal of the restrictive condition. 

 
It will enable tourism related facilities of low impact to stimulate and attribute to the 
local rural economy. 
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Whether the removal, suspension or amendment of the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights. 

 
The removal will remove all the rights, Condition C., with the exception of Condition 
C.13.  However, the Hangklip Beach Company has voluntary relinquish these 
benefits. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The application is for a micro distillery and an associated farm shop/stall.  The 
facility will be housed in the existing horse stables.  The property is zoned 
Agricultural Zone 1 and the aforementioned uses can be accommodated under a 
Consent Use.  In terms of the Overstrand Municipality Land Use Scheme, 2020, a 
distillery is accommodated under the definition of Agricultural Industry.  The latter is 
defined as follows: “means an enterprise for the processing of agricultural related 
products on or close to the land unit where these agricultural products, whether 
land- or marine based (such as aquaculture), are grown, harvested and raised 
where the processing in such proximity is necessary due to the nature, perishability 
and fragility of such agricultural products or promotion of tourism related activities, 
and includes, inter alia, dairies, wineries, distilleries…”.  

 
The products needed are available in the Overberg District.  The close proximity as 
per the definition of an Agricultural Industry was specifically not stipulated since 
many of the farms in the Overstrand is environmentally sensitive and best should 
not be developed as productive farming units.  The adjacent areas of 
Theewaterskloof, which is predominantly farming orientated and most of the 
products needed in quantity and quality is obtainable from the adjacent municipal 
area.  It is to the benefit of the Overstrand rather to make use of existing supply 
versus forcing farming land of a sensitive nature to be tilled for production.  The 
proposed farm shop/stall will be stocked with local products from the Overstrand 
Municipal area.  The latter will only be available for the tour groups and not the 
general public. 

 
The guided tours will be limited to 12 people that will be transported from Pringle 
Bay to the application property, with tours being conducted only on weekends from 
10:00 to 18:00. Tours will be 2 -3 hours long. 

 
The distillery has been designed that it can only produce one batch (250 litres) per 
day.  The grain barley will be collected once a week and at full production up to 3 
“bakkie” loads per week.  The employment ratio is the driver, administrative 
assistant, groundsman/caretaker and seasonally, the Pringle Rock Distillery may 
employ part-time tour guides and assistants to work in the tasting room.  
Marketing/branding will be outsourced and only the groundsman of the 
aforementioned employees will reside on the site permanently. 

 
The services required will be off-grid and self-sufficient.  The applicant also 
envisaged that the collection of grain barley will serve a double function by removing 
the waste products not necessary for the site to the farming community 
simultaneously. 

 
The applicant did submit a Waste Management Plan to be implemented should the 
application be approved. 
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The applicant needs to apply for a water licence at the Breede–Gouritz Catchment 
Management Agency (BGCMA) but indicated that the property has abstraction 
rights of 8762,08mᶾ per annum as per letter dated 17 September 2018, which will be 
sufficient for the operation of the micro-distillery.  This aspect will be addressed 
should the application be approved, since if not approved there will be no need to 
lodge a permit application for water usage for a distillery. 

 
The departure application of the street building line from 30m to 23m is to align the 
approved building with the Title Deed Requirements.  The building has been 
approved in the 80’s and has been there for the past 40 years and no complaints 
have been received in this regard. 

 
The application evaluation in terms of the policy documents applicable 

 
Kogelberg Biosphere Reserve Framework, September 2012 

 
In terms of the Kogelberg Biosphere Reserve-Framework, dated September 2012, 
the categories depicted are Core, Buffer and Transitional zones.  The application 
site falls under the category depicted as Buffer Zone.  The Framework further 
distinguishes between Buffer 1 Areas: conservation activities as per Core 1 and 2 
areas including sustainable consumptive and non-consumptive uses. 

 
The biodiversity compatible land uses are indicated as follows:  

 
▪ Low density eco-housing; 
▪ Resort and holiday accommodation; 
▪ Tourist and recreational facilities, and 
▪ additional dwelling units.  

 
The location criteria are that development to target existing farm precincts and 
disturbed areas, with employment of existing structures and footprints to 
accommodate development.  It also has a Buffer 2 Area relating to activities and 
uses directly relating to the primary agriculture enterprise.  Although the property is 
zoned Agriculture, it is to the benefit that the property is not fully cultivated due its 
environmental sensitive nature.  (Table 2: Appropriate land Uses and Activities in 
the KBR SPCS, p 23) 

 
Diagram 5: KBR Socio-ecological Spatial Concept depict the area between Rooi Els 
and Pringle Bay as Supporting Tourism Zones and Routes by promoting integrated 
rural development, including natural and working landscapes, establishing of rural 
development areas comprising agri-based settlements, processing and tourism 
nodes and land reform; supporting tourism zones and routes, promoting the KBR as 
a district focussing on especially regarding environmental awareness; promoting 
renewable energy. 

 
The application does comply with the requirements of the Framework in as far as 
the utilisation of existing structures, located within the farming precincts and on 
disturbed land.  In terms of the socio-ecological requirements is one of the principles 
of the Distillery to create an awareness of the KBR as part of the tour of the facility.  
The development of the property off grid and make use of renewable energy, which 
is in line with limiting the carbon footprint of the operation. 
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Western Cape Spatial Development Framework, 2014 
 

In terms of the Framework, Policy E2: Diversify and Strengthen the Rural Economy, 
the policy identifies tourism and related facilities and activities to promote and to 
create and strengthen rural economies.  This relates to create the opportunity for 
socio-economic development without compromising the environment.  The South 
African Rural areas have in recent seen the growth of wineries, breweries and 
distilleries on micro level that is an important impetus for the policy.  The spin-off 
effects on the settlements in the transitional areas of the KBR further enhance the 
socio-economic benefits of rural economies of appropriate scale and form.  The 
application is located in an existing building and the operation is at a micro level that 
can attribute to the rural economy of the area. 

 
Removal of Title Deed conditions 

 
This aspect has been extensively dealt with in the motivation report.  Condition C., 
requested to be removed in totality with the exception of C.13., which is amended 
on request of the Hangklip Beach Company, is a personal servitude.  Although the 
conditions with the exception of Conditions C.4. and C.13. which have direct 
relevance to the application, has been relinquished by the Hangklip Beach 
Company. 

 
The removal of Condition C., with the exception of C.13., will modernise the Title 
Deed and align with present development trends in South Africa and spatial 
planning documents. 

 
The application was distributed to the surrounding owners and all the objectors of 
the first application.  The application was also published in the local newspaper and 
in the Provincial Gazette. 

 
Character of the area 

 
The Kogelberg Biosphere includes the Reserve itself and the buffer and transition 
areas.  The application site is located in the Buffer Area, between Rooi Els and 
Pringle Bay.  The road is a public road with restrictive access of vehicles, except the 
residents of the area.  The area is typically of a rural setting with predominantly 
residential dwellings on the properties.  Avi-tourism, as a niche market, is the 
prevalent common tourist activity in the area.  Guided tours for international and 
national tourists are available to visit the area.  Parking is at the gate and from there 
the bird watchers progress on to the gravel road and on private property. 

 
The objectors have a major concern of the impact that the micro-distillery might 
have on the endemic Rock jumper in terms of disturbance of vehicle movement.  A 
few aspects need to be taken into consideration which is that tours of birders have 
no limit on the amount of people walking on the road or on private property to 
photograph the various bird species, especially during the breeding season of 
August to November.  There is also no restriction on the vehicle movement of 
residents of the area, which include building of dwellings and daily movement.  The 
micro-distillery tours are guided on only weekends thus restricted to appointment 
only.  It is envisaged that only up to three (3) trips are necessary per week to supply 
the grain barley required for the distillery.  Tour times are restricted from 10:00 to 
18:00 and a guided tour takes approximately 2-3 hours which equites to a maximum 
of four (4) guided tours per day. 
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The guided tours include the environmental education of the Kogelberg Biosphere 
Reserve and the importance thereof.  This is one of the main principles of Man and 
the Biosphere is the education of the importance and community involvement, 
whether it is residents, birders or previously disadvantaged groups. 

 
The proposed distillery is located in an existing building, which one of the 
requirements of the framework plan, it is of low impact and the owners are involved 
in the operation and not a third party.  The applicant is residing on the property and 
part and parcel of the community of the area. 

 
The area is earmarked for low impact tourism related activities and facilities and due 
to the low impact of the distillery and green technology to be utilised, the proposal is 
much more environmentally friendly that most of the dwellings in the area. 

 
The Environmental and Heritage Protection Overlays 

 
In terms of Sections 4 and 6 read with Schedule B of the Environmental Overlay 
Zone, the proposed application is subject to the requirements of the Protected 
Buffer Area and Coastal Protection Zone.  The application is not prohibited but can 
be accommodated with consent of Council. 

 
In terms of Sections 11 and 19 the Heritage Protection Overlay sone, the proposed 
property is subject to the requirements of the Landscape Significance and Hangklip 
Smallholding Protection.  The application does not trigger any of the requirements 
due to the fact that the proposed use is located within an existing building and the 
land uses applied for is permitted in terms of the Land Use Scheme. 

 
CONCLUSION 

 
The Kogelberg Biosphere Reserve is for all the people of South Africa, especially 
the Overstrand and should be made available for eco- and environmentally friendly 
tourism.  The proposal is one activity that can assist in attributing to the socio-
economic wellbeing of the rural areas of the Overstrand.  Environmental education 
is key to protect the importance of the Kogelberg Biosphere Reserve and one of the 
key drivers is eco-tourism. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning 2020 for the removal of 
restrictive title deed conditions C.1., C.2., C.3., C.4., C.5., C.6., C.7., C.8., C.9., 
C.10., C.11. and C.12. as contained in Title Deed T8920/2005 applicable to 
Portion 141 (a Portion of Portion 133) of the Farm Hangklip No. 559, to 
accommodate a portion of the existing dwelling, be approved in terms of the 
provisions of Section 61; 

  
2. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning 2020 for the amendment 
of restrictive title deed condition C.13. as contained in Title Deed T8920/2005 
applicable to Portion 141 (a Portion of Portion 133) of the Farm Hangklip No. 
559, be approved, in terms of the provisions of Section 61, to read as follows: 
 
“No garages or filling stations shall be erected on the land”; 
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3. that the application in terms of Section 16.(2)(o) of the Overstrand Municipality 
Amendment By-Law on Land Use Planning, 2020 on Portion 141 (a Portion of 
Portion 133) of the Farm Hangklip No. 559 for a consent use to for an 
Agricultural Industry to accommodate a distillery, tasting room and a farm 
shop/stall, be approved in terms of the provisions of Section 61; 

  
4. that the application in terms of Section 16.(2)(b) of the Overstrand Municipality 

Amendment By-Law on Land Use Planning, 2020 on Portion 141 (a Portion of 
Portion 133) of the Farm Hangklip No. 559 for a departure to relax the street 
building line from 30m to ±23,2m to accommodate the proposed application, 
be approved in terms of the provisions of Section 61; 

  
5. that the application in terms of Section 16.(2)(o) of the Overstrand Municipality 

Amendment By-Law on Land Use Planning, 2020 on Portion 141 (a Portion of 
Portion 133) of the Farm Hangklip No. 559 for a consent in terms of the 
Overstrand Municipality Environmental Overlay Zone, Coastal Zone to 
“Commercial” activity and “Construction or placement of any permanent object, 
building, shelter, pathway or structure”, be approved in terms of the provisions 
of Section 61; 

  
6. that the application in terms of Section 16.(2)(o) of the Overstrand Municipality 

Amendment By-Law on Land Use Planning, 2020 on Portion 141 (a Portion of 
Portion 133) of the Farm Hangklip No. 559 for a consent in terms of the 
Overstrand Municipality Environmental Overlay Zone, Protected area Buffer 
Zone to “Commercial” activity and “Construction or placement of any permanent 
object, building, shelter, pathway or structure” and “ Buildings/ structures 
associated with taking of water, storing of water, impeding or diverting flow, 
stream flow reduction, altering the bed, banks, course characteristics, outflow 
structures or discharge pipes”, be approved in terms of the provisions of 
Section 61; 

  
7. that the approval in Points 1 – 6, be subject to the following conditions: 
  
 (a) that the micro distillery and farm shop be restricted to the existing building 

(stables); 
   
 (b) that the farm shop/stall only be available to the guided tour groups to the 

distillery; 
   
 (c) that the consent use not be transferable; 
   
 (d) that the Waste Management Plan, submitted by Green Africa Group 

(attached as Annexure P), be approved by the Waste Management & 
Engineering Services Departments; 

   
 (e) that an Environmental Management Plan be submitted to the 

Environmental Management Department for approval; 
   
 (f) that a 6-monthly water sample report be submitted to the Environmental 

Management Services Department of the Municipality for the 
determination of the efficiency of the existing septic tank.  The sample 
point be determined by the Environmental Management Services 
Department, and the sampling cost be for the applicant. 
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 (g) that a Fire Management Plan be submitted to the Fire Department for 
approval; 

   
 (h) that the site development plan be submitted to the Senior Manager: Town 

& Spatial Planning for approval; 
   
 (i) that operational management be restricted to guided tours between 10:00 

to 18:00 on weekends only as indicated in the motivation; 
   
 (j) that a maximum of three (3) trips per week be allowed to collect grain 

barley and simultaneously remove waste to the farming community; 
   
 (k) that an application for water licence permit be applied for; 
   
 (l) that no activities pertaining to the consent use may commence before the 

water licence permit is issued and building plans are approved; 
   
 (m) that all the conditions in the Services Report (attached as Annexure G) be 

complied with; 
   
 (n) that all the conditions imposed by the municipal Environmental 

Management Services Department, Conditions 4(b)(i),(ii) (attached as 
Annexure H) be complied with; 

   
 (o) that all the conditions imposed by the municipal Waste Management 

Department (attached as Annexure I) be complied with; 
   
 (p) that all the conditions imposed by Western Cape Government: Transport 

and Public Works (attached as Annexure M) be complied with, and 
   
 (q) that all the conditions imposed by BGCMA (attached as Annexure O) be 

complied with. 
   
8. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above decisions. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ The application is in line with forward planning documents. 
❖ It will attribute to tourism and rural economic development. 
❖ The development is a small-scale development in an existing structure. 
❖ The application for the removal of restrictive title deed conditions has obtained 

the consent from the holder of the personal servitude. 
❖ An extensive Waste Management Plan has been submitted to address pollution 

concerns. 
❖ Access to the property is from a municipal road and not a private road/servitude 

as claimed by the objectors. 
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15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed T8920/2005 
Annexure E: Objections & support letters received 
Annexure F: Applicant’s response to the objection received 
Annexure G: Services Report 
Annexure H: Comments: Environmental Management Services 
Annexure I: Comments: Waste Management 
Annexure J: Comments: Cape Nature 
Annexure K: Comments: Western Cape Government: EADP (Environmental) 
Annexure L: Comments: Western Cape Government: EADP (Planning) 
Annexure M: Comments: Western Cape Government: Transport & Public Works 

(Roads) 
Annexure N: Comments: Western Cape Government: Agriculture 
Annexure O: Comments: BGCMA 
Annexure P: Waste Management Plan 

 
SIGNATURE 

 
REGISTERED PLANNER 

 
Name:   H VAN DER STOEP 

 
SACPLAN registration number:   A/1708/2013 

 
Signature:  ___________________ 

 
Date:   ___________________ 
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