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4.4 
ERF 80, 9 GNIDIA ROAD, ROOI ELS, OVERSTRAND MUNICIPAL AREA: APPLICATION 
FOR THE REMOVAL OF A RESTRICTIVE TITLE DEED CONDITION AND DEPARTURE: 
MESSRS PLAN ACTIVE TOWN AND REGIONAL PLANNERS ON BEHALF OF 
T THORSSON AND C THOMPSON-THORSSON 
 
80 KRE 
H van der Stoep (028) 313 8900 Hermanus Administration 
8 June 2021 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 21 September 2020 from Messrs Plan Active Town 
and Regional Planners on behalf of Messrs. T. Thorsson and C Thompson-Thorsson 
on Erf 80, Rooi Els for the following: 

 
❖ Removal of a restrictive title condition with reference to Clause F.4.(d) of Title 

Deed T45817/2019 in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Land Use Planning, 2020. 

 

Restrictive condition F.4.(d) reads as follows: 

 

“no building or structure except boundary walls and fences shall be erected 

nearer than 4.72 metres to the street line which forms a boundary of this erf, nor 

within 3.15 metres of the rear of 1.57 metres of the lateral boundary common to 

any adjoining erf provided that the consent of the Local Authority an outbuilding 

exceeding 3.05 metres in height measured from the floor to the wall plate and no 

portion of which will be used for human habitation may be erected within the 

above prescribed rear space and provided further that a garage may be erected 

up to such street line if in the opinion of the Local Authority the level of the erf is 

such as to make that necessary” 

 

❖ Departure in terms of Section 16.(2)(b) of the Overstrand Municipality 
Amendment By-Law on Land Use Planning, 2020 to relax the following: 

 
o street building line from 4m to 0,73m to accommodate a portion of the 

existing carport;  
o southern lateral building line from 2m to 0m to accommodate a portion of the 

existing carport, and 
o southern lateral building line from 2m to 0,2m to accommodate a portion of 

the existing dwelling. 
 

A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  Title Deed No 
T45817/2019 is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 

 
Erf 80 is located in Rooi Els Township and zoned Residential Zone 1: Single 
Residential.  The existing structures on the property consist of a residential dwelling, 
double carport, and a garden shed.  The erf measures 979m² in extent and obtains 
access from Gnidia Road. 

 
The approved building plans history are as follows:  

 
➢ Approved building plan dated 1981, subject to that the building needs to comply 

with the 5m street building line.  
➢ Building plan approved in 1985 show that the dwelling complies with the street 

building line and the proposed garage with the 1,5m lateral building line.  
➢ Building plan  approved in 1994 show extensions on first floor level above the 

approved garage, but now indicated a 2m lateral building line. 
 

The building and building lines have been depicted differently on the site plans 
submitted with each building plan.  The new owners with the appointment of a Land 
Surveyor has submitted a site plan depicting the correct location of the building on the 
property. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The proposed departures are motivated as follows: 

 
The owners bought the property with all the existing structures in place; however, the 
owners appointed a Land Surveyor to survey the position of the existing structures 
inherited by the new owners.  The survey indicated that all the structures transgress 
the building lines as well as the erf boundary.  The situation created was due to the 
incorrect erection of the boundary fence on the southern side of the erf. 

 
In order to rectify the situation, the owners intend to demolish the garden shed, the 
fence as well as part of the carport that transgresses the erf boundary.  The owner 
wants to keep the carport on the street boundary and lateral boundary.  

 
The departure is to accommodate the carport on the 0m street building line and 
0,73m on the southern lateral building line.  The Overstrand Zoning Scheme 
Section 16.(2)(b) stipulates that Council may approve carports that encroach street 
building lines if the width of the carport does not exceed 6,5m and to legalise the 
existing house that transgresses the lateral building line. 

 
The departure of the house on the lateral building line is a transgression of the 
bedroom by approximately 3m².  

 
Services 

 
None of the Municipal Services will be impacted upon. 

 
The Title Deed are motivated as follows: 

 
The Title Deed does prohibit the erection of structures within the 4,72m street and 
1,57m and 3,15m rear building lines. 
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Herewith are the relevant considerations assessed in conjunction with this proposal: 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vests in the personas of the owner of a dominant tenement. 

 
The removal of the restriction will allow the current owners to rectify the wrong doings 
of the previous owner that were not obvious until the survey has been done.  The 
purchase price was for the property and the structures.  Addressing the 
encroachment by mean of the removal of the restrictive condition and departure will 
retain the value of the property paid. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition. 

 
The personal benefit accumulated to the owners in the township is insignificant 
insofar as the Title Deed condition to be removed is concerned.  The existing owners 
will not gain anything personally by having the restriction removed, which prevents 
the development of the subject property.  The proposal will have a minor impact on 
the built form of the area and has been supported in the past.  The proposed removal 
is to address the transgressions of the existing structures.  The removal will not 
influence the value of the properties in the area in general. 

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive conditions, if removed. 

 
The property owner will benefit as it will address and accommodate the structures 
that was wrongfully built. 

 
The social benefit of the restrictive condition remaining in place. 

 
The township has already changed with the approval of departures within the area.  It 
is doubtful that if the condition remains that it would have a significant social benefit. 

 
The social benefit of the removal of the restrictive condition. 

 
It can be argued that the possible social benefit and the consequent building line 
departures will be positive and have a social benefit to the current owners to utilise 
the existing structures. 

 
Whether the removal, suspension or amendment of the restrictive condition will 
completely remove all rights enjoyed by the beneficiary or only some of those 
rights. 

 
The removal of the restriction will not remove the rights completely, since the 
Overstrand Land Used Planning Scheme does provide a certain level of control that 
guides development. 

 
Section 47 of the Spatial Planning Land Use Act, 2013, the removal of the restrictive 
title deed condition will not deprive any person in the subject area of Rooi Els as 
contemplated in Section 25 of the Constitution.  By denying the removal of the title 
deed restriction it will also deprive the current owners from utilizing the subject 
property as it was sold to them. 
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The building line parameters as per Section 16 of the Land Use Scheme does allow 
encroachments with detail development parameters, which is less restrictive than the 
title deed building line conditions.  If the condition is not removed, the owner will not 
have the opportunity to make use of the structures in the encroached areas. 

 
Forward Planning 

 
Overstrand Municipal Spatial Development Framework: 

 
The area is earmarked for residential purposes. 

 
Overstrand Growth Management Strategy: 

 
The erf is located in Planning Unit 1 – no densification.  The application will not have 
any impact on the densification of Rooi Els. 

 
Other relevant legislation: 

 
Heritage Value:  

 
Erf 80 is not situated in the Heritage Overlay Zone. 

 
Biophysical Environment:  

 
The application does not trigger any of the NEMA listed activities. 

 
Planning Principles 

 
Spatial Justice:  
The removal of restrictive condition and departure is in line with current land use 
tendencies in the area.  The application is to rectify transgressions of the previous 
owner. 

 
Spatial Sustainability:  
The proposed application is in line with the current character of the established 
residential area. 

 
Efficiency:  
The application will optimize the use of space within the developed area. 

 
Spatial Resilience:  
Spatial resilience refers to the flexibility of plans, policies or land use management 
systems to enable vulnerable communities to absorb environmental and economic 
shocks.  The application does not fall into this category and thus not applicable.  

 
Good Administration: 
The application was processed as per instruction from the Municipality. 

 
The application complies with the planning principles. 
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5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local newspaper Yes 5/11/2020 11/12/2020 

Gazette Yes 6/11/2020 11/12/2021 

Registered notices Yes 5/11/2020 11/12/2020 

Ward councillor Yes 5/11/2020 11/12/2020 

Total comments FOUR (4) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Control 20/11/2020 
No objection.  All buildings to comply 
with the National Building Regulations 
and all other applicable law. 

Engineering Services 26/01/2021 Annexure G. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION, THE 

APPLICANT’S RESPONSE AND THE MUNICIPAL TOWN PLANNER’S 
RESPONSE THEREON 

 
Four (4) letters of objection were received from the following individuals / parties: 

 
o L Els  
o RH Viljoen 
o E Brink, and  
o Rooiels Ratepayers Association.   

 
The objections are attached as Annexure E.  The applicant was provided an 
opportunity to comment on the objections received, and their comments are attached 
as Annexure F.  

 
(Please note that the objection of E Brink was in Afrikaans and has been translated.) 
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The objections are hereby addressed in a summarised manner. 
 

❖ Objection 1 
 

The proposed building line relaxation will result in infringe on her rights and 
views. 

 
Applicant’s response 

 
The removal and departure only relate to the existing structures and no further 
development of the site is envisaged.  Should any further developments take place, 
the applicant will have to address it through the public participation process. 

 
Town Planner’s response 

 
The house was built during the 1980’s and the objector (Erf 79) an adjacent owner, 
has not once objected to the house, views or any infringement and value of her 
property.  It is thus unclear why this is an issue 20 years later.  The applicant did 
approach the objector to rectify the present situation by means of purchasing the 
portion as per the fence, however she did not consent to it. 

 
The view is not a right, since no view corridor has been registered against the Title 
Deed of Erf 80, however the carport does impede her living area view. 

 
❖ Objection 2 

 
The existing carport is not in harmony with the existing dwelling nor any of the 
neighbouring properties.  It is also speculated that the carport does not 
comply with the National Building Regulations 

 
Applicant’s response 

 
The applicant will have to comply with the National Building Regulations and the 
objector is in no position to speculate whether the carport complies with the National 
Building Regulations. 

 
Town Planner’s response 

 
There is no building style in Rooi Els and thus it is unclear what harmony is referred 
to.  Any structure which is depicted with the submission of a building plan will comply 
with the National Building Regulations. 

 
❖ Objection 3 

 
It was mentioned that Erf 80 has sufficient space on the northern and eastern 
side to erect a carport.  It is also mentioned that the carport and fences were 
incorrectly placed and can happen again in the future. 
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Applicant’s response 
 

The owner purchased the property in 2019.  The intention was to submit alterations 
and the Overstrand Municipality requested the surveying of the erf.  Only then it 
became evident that the building transgresses building and boundary lines onto 
Erf 79.  The application is to rectify the situation. 

 
Town Planner’s response 

 
The objection is valid since there is sufficient space on the northern and eastern 
sides of the erf to erect a carport.  The aspect that it can happen again, is highly 
unlikely now that the property has been surveyed. 

 
❖ Objection 4 

 
It was mentioned that the applicant claimed that the removal of the restriction 
will enable development as per the primary uses as set out in the Zoning 
Scheme Regulations.  It will attract investors and will increase the market 
value of the area. 

 
Applicant’s response 

 
The objector is incorrect, the motivation on page 8 stated that “the proposed removal 
of restrictive Title Deed condition will not increase or decrease the market value of 
the property or the area in general.” 

 
Town Planner’s response 

 
The removal of the restrictive condition is only applicable to the building lines, should 
any of the primary rights be executed, the owner will still have to comply with both 
the Overstrand Land Use Scheme and the Title Deed conditions. 

 
One can assume the objector refers to Section 16 that allows encroachments on 
street, rear and lateral building lines, less than a 1m high and structures subject to 
neighbours’ consent, which is now restricted by the Title Deed condition pertaining to 
building lines.  

 
If the applicant refers to the primary land use rights applicable to Residential Zone 1: 
Single residential, all the rights under this category of the Land Use Scheme are 
applicable to all erven within the Overstrand Municipal Area. 

 
❖ Objection 5 

 
The carport on Erf 80 is the only structure in Gnidia Road that encroaches the 
municipal street building line. 

 
Applicant’s response: 

 
The title deed condition contains a 4,72m street building line, 3,15m rear building line 
and a 1,57m lateral building line and the carport encroaches onto the street and 
lateral building lines.  It is incorrect to indicate that the carport is the only structure 
transgressing the street building line, as there are other structures that encroach the 
street building line in the same road. 
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Town Planner’s response 
 

The applicant may be correct in as far as structures encroaching the street building 
line, however no proof was submitted in this regard.  Applications for the relaxation of 
rear and lateral building lines were received and dealt with.  However, none of which 
requested the street building line to be relaxed to 0,73m from the street boundary. 

 
❖ Objection 6 

 
The carport can be accommodated elsewhere on the property and no 
information with regard to height is provided. 

 
Applicant’s response: 

 
The intention of the owner is to obtain approval for the existing structures on the 
subject property.  The proposed building line departures will not have any impact on 
the neighbouring property as it was initially thought that the alterations did not 
encroach the building lines as it was constructed 3,92m away from the existing 
fence. 

 
Town Planner’s response 

 
The objection is valid since there is sufficient space on the northern and eastern 
sides of the erf to erect a carport.  The width of the carport has been addressed by 
the applicant’s motivation report, page 6, which indicate that the width is less than 
the allowable 6,5m.  The height has not been addressed, and in terms of Section 16 
of the Land Use Scheme it may not be higher than 3m.  The building plan submitted 
indicates the height of the carport at 2,7m. 

 
❖ Objection 7 

 
The existing carport should be reduced to a single carport. 

 
Applicant’s response: 

 
The impact of the carport will be the same whether it is a double or single carport as 
it is not very visible from the street front. 

 
Town Planner’s response 

 
The application was for a double carport; however, a single carport may have less of 
an impact on the streetscape. 

 
❖ Objection 8 

 
The Title Deed condition pertaining to the building lines only be relaxed for the 
existing buildings. 

 
Applicant’s response: 

 
An application to remove a condition is very expensive and the proposed removal of 
the restrictive condition will be more feasible if all the restrictions that are more 
restrictive than the Zoning Scheme Regulations are addressed. 
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Town Planner’s response 
 

The applicant is correct, the removal is an expensive process.  The removal of the 
building line restriction will benefit the erf with regard to the street building line, 4,72m 
to 4m and the rear building line from 3,15m to 2m, however the lateral building line 
will be more restrictive from 1,57m to 2m. 

 
The actual impact of the removal of the condition will be on the rear building line. 

 
❖ Objection 9 

 
The condition be amendment only to cater for the existing structures. 

 
Applicant’s response: 

 
Every application should be evaluated on its own merit.  The owners inherited the 
defaults on the property and are in the process to correct it.  Surrounding owners are 
still protected by the Overstrand Zoning Scheme and the Overstrand Municipality 
Amendment By-Law on Land Use Planning, 2020.  Any new application will have to 
go through a planning process whereby surrounding owners will have an opportunity 
to provide their comments. 

 
Town Planner’s response 

 
In agreement with the applicant. 

 
❖ Objection 10 

 
The proposed application will allow other property owners in the area to 
submit similar applications. 

 
Applicant’s response: 

 
With the built character of Rooi Els it is believed that similar applications have 
already been approved in the past by the local authority.  The proposed application 
will not create any new precedent as the built character of the area is already proof to 
similar applications/encroachments in the area.  All applications should be evaluated 
on its own merit and Council cannot make decisions based on what could happen in 
the future, but rather should deal with the facts in hand. 

 
Town Planner’s response 

 
The applicant is correct.  If any owner wants to submit a similar application, it is their 
right to do so.  In evaluating the Rooi Els Township, various outbuildings have been 
approved in the past, due to the concession of the Title Deed that makes provision for 
the erection of a garage on the rear, lateral and street building lines.  Every 
application submitted must still comply with the parameters of the condition and the 
Land Use Scheme. 

 
❖ Objection 11 

 
The application should have been advertised to the whole of Rooi Els 
Township.  This issue was raised on an appeal which is subject to a legal 
opinion. 
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Applicant’s response 
 

It remains the Municipality’s discretion to what extent the public participation process 
should take place.  The condition which is requested to be removed does not 
constitute servitudes or contractual rights as stipulated by the objectors, but is 
considered a limitation on the use of land imposed in the public interest.  The 
neighbouring property owners do have an interest in the restrictions, but it does not 
vest them in any private property rights within the meaning of Section 25 of the 
Constitution.  Section 25.(1) permits deprivation of property rights if it is done in terms 
of a law of general application and arbitrary.  As a result the removal of restrictive title 
conditions are permitted and empowered by relevant planning laws, namely 
Section 47 of the Spatial Planning and Land Use Management Act, 2013, Section 39 
of the Western Cape Land Use Planning Act, 2014 and the Overstrand Municipality 
Amendment By-Law on Land Use Planning, 2020.  The title deed condition does not 
stipulate that the condition was registered in favour of all or every property owner in 
Rooi Els. 

 
Town Planner’s response 

 
It is correct that a legal opinion must be obtained in another application with regard to 
a consent use for a guest house.  This application is for a carport, which can be 
accommodated via an application process. 

 
Section 4 of the Title Deed make no reference to all owners as it is the 
Administrator’s conditions.  The third-party conditions which make reference to all 
owners, which does not include building lines.  It is unclear why the objector requests 
an all owner circulation if the third-party conditions do not stipulate a restriction on the 
building lines. 

 
❖ Objection 12 

 
Page 4, Paragraph 4: “this erf shall be subject to the following further 
conditions, provided especially where the Administrator after consultation with 
the Townships Board and the local authority it is expedient that the restriction 
in any such condition should at any time be suspended or relaxed, he may 
authorise the necessary suspension, relaxation, subject to compliance with 
such conditions he may impose.” 

 
Applicant’s response: 

 
We are of the opinion that the Municipality was at liberty to use their discretion and 
circulate the application correctly to the surrounding owners.  The Ratepayers 
Association was informed of the application, an on-site notice was displayed for the 
whole duration of the public participation process and as a result the form of notice 
was sufficient.  

 
Town Planner’s response 

 
With the establishment of Rooi Els, the conditions of the application erf, incorporated 
the administrative conditions and third-party conditions.  The conditions of the 
Administrator specifically Condition 4.(c), delegate the approval authority to the local 
authority pertaining building lines and applicable structures that may be considered.  
It is therefore clear that with regard to Condition 4.(c) the title deed condition does 
delegate certain powers to the local authority. 
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❖ Objection 13 
 

The City of Cape Town requires, in accordance to mandatory legal requirement, 
that all heirs acquired in the relevant township from the same developer be 
given individual notice.  At a recent hearing of the Cape Town Municipal 
Planning Tribunal, the legal representative of a local taxpayers’ association 
again drew the Tribunal’s attention to it. 

 
Page 4, Paragraph G of Title Deed No. 45817/2019 stipulates as follows: 
“Subject further to the following conditions … imposed by Hangklip Beach 
Estates Limited, … as being in favour of the registered owner of any Erf in the 
Township, viz;” 

 
Applicant’s response: 

 
It is clear in the above-mentioned paragraph that should any conditions have been 
proposed to be removed under this particular section, all property owners should 
have been informed.  We are of the opinion that the Municipality was at liberty to use 
their discretion and circulate the application to the surrounding owners only due to the 
fact that the proposed restriction to be removed falls under a different section of the 
Title Deed.  

 
Town Planner’s response 

 
Firstly, the application is located in the Overstrand Municipality.  Secondly, the 
reference made by the objector pertaining an application at the Cape Town Municipal 
Planning Tribunal is not substantiated with any documentation or outcome.  Thus, 
due to lack of information to establish context, it cannot be ascertaining whether the 
remark has any bearing on the application submitted. 

 
The reference to the third party e.g. Hangklip Beach Estates Limited conditions in the 
applicants’ Title Deed makes no reference of any building line conditions imposed by 
the third-party. 

 
❖ Objection 14 

 
The application is therefore not valid and that a re-application will have to be 
made. 

 
Applicant’s response 

 
The proposed application is in line with the relevant legislation.  The application has 
followed due process and therefore the application was submitted in terms of the 
relevant legislation. 

 
Town Planner’s response 

 
To reiterate, Title Deed Condition 4.(c) does not stipulate an all owners namely third-
party conditions.  Title Deed Condition 4 delegated certain actions to the local 
authority, which has the discretion in dealing with the application as per the 
Overstrand Municipality Amendment By-Law on Land Use Planning, 2020. 

 
The applicant complied with the process as stipulated by the Municipality. 
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8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

See Paragraph 7. 
 

9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

See Paragraph 7. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
N/A 

 
Spatial Sustainability 
The application is within the urban edge and will not impact on agricultural land 
or environmental areas.  The application is in line with the promoting the 
effective use of the property and buildings on the property. 

 
Efficiency 
The landowner wants to use the property to its full potential and make optimal 
use of municipal services available to the erf that in return contribute economic 
well-being. 

 
Spatial Resilience 
The application is in line with local policies which promote optimal use of an erf 
to limit urban sprawl.  

 
Good Administration 
Administrative procedure was followed as prescribed by the Municipality. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

o Spatial development Framework: (2020) 
 

The erf is located in an area earmarked for residential development. 
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o Overstrand Growth Management Strategy: (2010) 
 

The erf is located in Planning Unit 1 with no densification opportunity.   
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal Engineering Services 
 

Existing services will be used. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

o Heritage value 
 

The erf is not located within a Heritage Overlay Zone. 
 

o Biophysical environment 
 

The proposed subdivision does not trigger any listed activities as per NEMA 
regulations and is also not located in the EMOZ Overlay. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The Overstrand Municipality Zoning Scheme Regulations is applicable to this 
area.  The application is consistent with the primary rights and development 
trends in the area. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are 
personal or vests in the personas of the owner of a dominant tenement. 

 
This restrictive condition does not have a beneficial financial or other value for the 
property owner or anyone else. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition. 

 
There are no personal benefits which accrue to the holder of these restrictive title 
deed conditions. 

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive conditions, if removed. 

 
The purchaser will be able to legalise an illegal structure built by the previous owner. 

 
The social benefit of the restrictive condition remaining in place. 

 
There is no social benefit if the restrictive conditions remain in place. 

 
The social benefit of the removal of the restrictive condition. 
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The social benefit refers to public interest and should the condition be removed, 
there is no social benefit. 

 
Whether the removal, suspension or amendment of the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights. 

 
There are no rights which are enjoyed by any member of the society and the 
removal of these restrictive conditions do not constitute a depravation of rights. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
In terms of desirability the following aspects need to be considered namely: 

 
The applicant bought the property and all structures on the property was part of the 
purchased price and it was only established after surveying the erf that the 
structures on the property encroach over the building lines and the erf boundary. 

 
A site inspection was conducted, and the following are of importance:  

 
➢ The double carport is a properly structure built by the previous owner.  
➢ It is located in line with the view corridor of the objector’s erf (Erf 79) balcony on 

first floor level.  
➢ The carport is located on an area levelled during the construction of the house.  
➢ The erf has a drop of approximately a meter from south to north, which would 

either result in filling and a retention wall should the carport be moved to the 
north of the dwelling.  

➢ There are also two (2) water tanks within the building lines on the northern side 
of the erf. 

 
In evaluating the application, the desirability will be dealt with firstly on the departure 
and secondly the removal of the title deed condition.  

 
Departures 

 
The Land Use Scheme does allow carports on the 0m street building line.  The 
carport does comply with the Land Use Scheme parameters for carports within the 
street building line in as far as width and height is concerned and it is not an 
enclosed structure.  However, the carport is erected within the view line of the living 
area and first floor balcony of the objector’s dwelling.  Although view is not a given 
right, the application for the carport is an additional right requested for and thus 
must take the surrounding properties into consideration.  The objector’s dwelling 
was built later, and the design is as such to make optimal use of the views available 
to Erf 79.  The double carport on the 0m and 0,73m lateral and street building lines 
thus does have an impact on Erf 79.  The application erf (Erf 80) did have an 
approved garage that was converted illegally into a guest room.  After the survey it 
was found that the building is located on 0,2m from the lateral building line.  The 
illegal structures (carport) and dwelling (conversion of the single garage) over the 
lateral building line have a cumulative impact on Erf 79.  There is no other legal 
structure on 0,73m on the street building in Gnidia Road and the thus will have an 
impact on the street scape.  The transgression of built structures in a building line 
are more than 9m or a third of the lateral building line as per the Land Use Scheme.  
The departure for a double carport over the street and lateral building lines are not 
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recommended due to the overall impact on Erf 79, which was designed to make use 
of the view corridor created by the building lines. 

 
In this case, the approved single garage was converted into a bedroom, thus a 
habitable space within the lateral building line.  Should the conversion not take 
place, the garage could be accommodated in terms of the Land Use Scheme, 
however due to the fact that it is habitable, a departure is required to accommodate 
the conversion.  The latter after being surveyed is located 0,2m from the boundary 
and although the Municipality does not in general support dwellings over the 
building lines.  The structure was designed to form part of the dwelling and is 
aesthetically pleasing.  The objections focus on the carport and not on the 
conversion of the single garage as such.  Should the conversion not be 
recommended, the present owner needs to demolish a part of the dwelling or 
convert it back to the approved building plan of a garage.  Taking the history into 
account, it is clear that the structure (single garage) is legal and been built, 
structurally as per the approved building plan, except with the transgression over the 
lateral building line.  The conversion of the original single garage into a bedroom is 
recommended for approval, based on the fact that the structure has already 
impacted on the adjacent neighbour and complies with the street building line. 

 
Removal of the title deed condition: 

 
Condition F.4.(d) stipulates that a street building line is 4,72m, lateral building line 
1,57m and the rear building line 3,15m.  It also stipulates that with the approval of 
the Administration the aforementioned can be removed/amended and or suspended 
in cases of outbuildings and garages.  It further stipulates that an outbuilding can be 
erected within the rear and lateral building lines with consent of the local authority, 
but may not be used for human habitation and in special circumstances a garage 
can be erected on the 0m street building line.  The Title Deed thus delegated the 
relaxation of building lines to the local authority.  

 
The relaxation of the lateral building line to accommodate the conversion of the 
single garage into habitable space does require the consent of the local authority 
and not the Administrator as per previous planning dispensation.  The single 
garage, now bedroom, was designed as part of the built development of Erf 80 and 
thus forms an aesthetical unit.  The removal of the lateral building line of 1,57m is 
recommended since it is less strict than the Overstrand Land Use Scheme.  

 
The application to remove the street building line of 4,72m is recommended for 
removal due to the following reasons:  

 
o The difference between the Title Deed restriction of 4,72, vis e vie 4m has little 

impact on the street scape and or view lines.  
o Gnidia Street has a road reserve of more than 10m and the impact of 0,72m 

between the restrictive condition and the Land Use Scheme will be minimal.  
 

In terms of the Title Deed the rear building line of 3,15m is more restrictive than the 
Land Use Scheme, however it does allow any outbuildings within the rear and 
lateral building lines, whilst the Land Use Scheme restricts outbuildings within the 
rear and lateral building lines, except through a procedure.  The Title Deed does not 
make provision of any procedure and gives a blanket approval of the 
aforementioned.  Thus, in effect the Land Use Scheme is more restrictive in terms of 
public participation for any structure over the rear building line. 
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General 
 

The applicant did indicate that with the removal of the building line conditions, the 
erf will be subject to Section 16 of the Land Use Planning Scheme, which allows 
exemptions over the building.  However, these exemptions are still subject to 
development parameters and or consent from the neighbours.  The aforementioned 
relates to energy saving devices, requirements of Fire- and National Building 
Regulations and structures less than 1m high. 

 
Section 16 of the Overstrand Land Use Scheme will not have a detrimental impact 
on the character of the town of Rooi Els taken into consideration that the title deed 
restriction gives certain power to the Local Authority.  In the era of climate change 
the Land Use Scheme is much more in sync than the title deed restriction pertaining 
to the SANS Regulations and energy and water saving devices to be 
accommodated on residential erven. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Land Use Planning, 2020 for the removal of restrictive 

title deed condition Clause F.4.(d) as contained in Title Deed T45817/2019 

applicable to Erf 80, Rooiels to accommodate a portion of the existing dwelling, 

be approved in terms of the provisions of Section 61; 

  

2. that the application in terms of Section 16.(2)(b) of the Overstrand Municipality 
Amendment By-Law on Land Use Planning, 2020 on Erf 80, Rooiels for a 
departure to relax the southern lateral building line from 2m to 0,2m to 
accommodate a portion of the existing dwelling, be approved in terms of the 
provisions of Section 61 subject to the following conditions: 

  
 (a) that the departure be restricted to surveyed plan V20189 submitted with 

the application; 
   
 (b) that this approval only relates to a building line relaxation (for a portion of 

the dwelling only) as indicated on plan numbers rooiels80.drw dated 
08/2020 and RE80 Bailey dated October 2019; 

   
 (c) that the revised building plans (indicating the above approval only) be 

submitted to the Building Department, and that all conditions set by the 
Building- and Fire Departments at that stage, be complied with; 

   
 (d) that this approval does not absolve the applicant from compliance with any 

other relevant legislation; 
   
 (e) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with, and 
   
 (f) that all the conditions in the Services Report (attached as Annexure G), be 

complied with. 
  
3. that the application in terms of Section 16.(2)(b) of the Overstrand Municipality 

Amendment By-Law on Land Use Planning, 2020 on Erf 80 Rooiels for the 
following departures, not be approved: 
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o street building line from 4m to 0,73m to accommodate a portion of the 
existing carport, and 

o southern lateral building line from 2m to 0m to accommodate a portion of the 
existing carport; 

  
4. that the shed be demolished, and the fence be moved to the surveyed 

boundary within three (3) months from the decision letter; 
  
5. that no additional building work be approved on first floor level transgressing the 

lateral building line of 2m, and 
  
6. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
APPROVAL POINT 1 

 
❖ The removal of restrictive condition 4.(d) will not be to the detriment of the area. 
❖ The title deed condition does allow structures within the building lines and is less 

prescriptive than the Overstrand Land Use Scheme with regard to noise pollution 
and or visual impact. 

❖ The removal of the condition will enable the legalization of the conversion and the 
water tanks, the latter which forms part of climate change adaptation. 

 
NON-APPROVAL - POINT 2: 

 
❖ The carport on both the street- and lateral building lines will influence the street 

scape since no other structure in Gnidia Road has been built on the street 
boundary. 

❖ The buildings on Erf 80 has not been built according any of the approved building 
plans and the transgression of both the dwelling and carport has an accumulative 
impact on Erf 79. 

❖ There is sufficient space north on the property to erect the carport. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Survey Diagram & Site Development Plans 
Annexure D: Title Deed T45817/2019 
Annexure E: Objections received 
Annexure F: Applicant’s response to the objections received 
Annexure G: Services Report 
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SIGNATURE 
 

REGISTERED PLANNER 
 

Name :   H VAN DER STOEP 
 

SACPLAN Reg No:   A/1708/2013 
 

Signature :  ___________________ 
 

Date:   ___________________ 
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