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4.2 
ERF 6165, 32 HARDEPEER AVENUE, KLEINMOND, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS AND 
DEPARTURE: R COETZEE 
 
6165 KKM  
H van der Stoep (028) 313 8900 Hermanus Administration 
5 May 2021 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 20 March 2020 from R Coetzee on Erf 6165, 
Kleinmond for the following :  

 
❖ Removal of Restrictive Title Deed Conditions in terms Section 16(2)(f) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 for the 
removal of restrictive title deed condition I.C.8 as contained in Title Deed 
T14595/2013 to permit the proposed application. 

 
The restrictive conditions read as follows: 

 
I. REGARDING the figures AefD and eBCf on Diagram number 936/1988; 

 
C. SUBJECT FURTHER to and with the benefit of the conditions contained in 

the Annexure market “A” to Deed Transfer T22152/1951 (wherein “the 
Company” means KLEINMOND SYNDICATE LIMITED), which conditions 
read as follows: 

 
8. All buildings to be erected on the land herein sold shall stand back at 

least 3.15 metres from the line of the street or avenue on which the lot 
or lots herein mentioned may front.” 

 
❖ Departure in terms of Section 16(2)(b) of the By-Law to relax the street building 

line from 4m to 0,380m to accommodate a new garage. 
 

A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The proposed development is located in a residential low-density area in Kleinmond.  
The property is developed with a primary dwelling unit.  The owner of Erf 6165, 
Kleinmond intends to convert the existing single garage into a bedroom and erect a 
new double garage. 
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4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is as follows: 

 
o The proposed departure will have no impact on the physical characteristics of the 

property or neighbouring properties. 
o It is situated in a cul-de-sac with little prospects of a thoroughfare being 

constructed due its position of a nearby municipal golf course and waterway. 
o There is no alternative way to access the rear of the property for a similar 

construction to be placed there. 
o The removal of the street building line will have no impact on financial and/or 

other rights by the owner or public in general. 
o Should the restriction be removed, the applicant will gain access to a part of the 

property for construction purposes, normally restricted from such activity, to place 
the garage addition onto the existing dwelling.   

o Should the application not be granted the owner has no other way to affect a 
similar addition elsewhere on the property.  The existing dwelling comes to within 
2m from the western lateral boundary, making it impossible for vehicular access 
to the back of the property.  The other side of the property borders on a natural 
waterway which contains a retaining wall.  This restricts possible access to the 
rear of the property.  

o The benefit to the greater public from the restriction is limited since the property is 
located in a cul-de-sac. 

o The removal of the restrictive condition will not affect the rights of the owner in a 
negative way. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Gazette Yes 17/07/2020 21/08/2020 

Local Newspaper Yes 16/07/2020 21/08/2020 

Notices Yes 14/07/2020 21/08/2020 

Ward Committee Yes 14/07/2020 21/08/2020 

Total comments ONE (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
 
 

82



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 1 JULY 2021 
 
 

 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Engineering 
Services 

21/07/2020 See Annexure G. 

Fire Department 15/07/2020 

No objection subject to compliance with 
the provisions of SANS 10400-A:2016, 
SANS 10400-T:2020 & By-Law Relating to 
Community Fire Safety. 

Building Control 24/07/2020 
No objection.  Building plan application to 
comply with all applicable law. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One (1) letter of objection was received from Mr. PJ Scannel (attached as Annexure 
E).  The applicant was provided an opportunity to respond to the objection, and the 
response to the objection is attached as Annexure F. 

 
The objection is summarised as follows: 

 
➢ The erven are small and the consent of a building on the street boundary is 

dangerous and will create a precedent. 
➢ Mr Coetzee does woodwork from both his properties in Hardepeer Avenue.  He is 

going to move the woodworking business to the proposed garage, which will 
create noise pollution. 

➢ His vehicles and visitors are parking in the street and the garage will exacerbate 
the problem.  People already uses the areas in front of my and the applicant’s 
house for turning, since there is no turning circle in the cul-de-sac. 

➢ The applicant has already started to build in as far as the foundations and 
building material. 

 
Applicant’s response 

 
➢ Agreed, the erven are small, and the applicant’s erf is the last one in the street.  

The proposed garage will be the last structure in the cul-de-sac and should not 
have any impact on the street view or adjacent property owners.  The existing 
garage will be converted into a bedroom. 

➢ The woodworking is done as a hobby by an elderly gentleman.  
➢ Mr Coetzee’s own vehicle is parked in front of his garage and the visitors does 

park in the street.  The turning of vehicles is due to the fact that there is no 
turning circle at the end of the cul-de-sac and not due to vehicles parked within 
the street. 

➢ It is correct, the foundation has been poured, but no other building work has 
commenced. 

 
Town Planner’s response 

 
Both parties agree that the erven are small and that Hardepeer avenue is a dead-end 
road with no cull de sac for turning vehicles. Thus, both parties have the problem of 
cars turning on the road reserve and utilise their driveways to turn. 
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The woodworking as a hobby by the applicant is permissible as long as the 
machinery does not attribute to noise pollution and the hobby is not a income 
generating business. The applicant’s explanation that it is strictly a hobby is hereby 
accepted. There is no evidence to the contrary. 

 
The application for a double garage up to the street boundary is due to the fact that 
the applicant intends to convert the single garage into a bedroom. No reason was 
given why the single garage needs to be converted and not the dwelling be extended 
to accommodate an extra bedroom. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
See Paragraph 7. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application. 

 
The objectives relating to: 

 
Spatial Justice 
N/A 

 
Spatial Sustainability 
The proposed development does not have any environmental and or economic 
impact on the residents of Hardepeer Avenue.  The social impact is the visual 
character towards the golf and natural setting will be affected by a building on 
the street front.  

 
Efficiency 
None of the municipal services will be influenced. 

 
Spatial Resilience 
The resilience of the building will be ensured in compliance with the National 
Building Regulations. 

 
Good Administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public participation 
process has been followed 
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10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 
Use Planning Act, 2014 (Act 3 of 2014) 

 
Same as Point 10.2 above. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 

 
Consistent Spatial Development Framework. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available and have been viewed positively by the 
Engineering Services Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial Development Framework, 
2020.  The application is in line with the Overstrand Zoning Scheme to 
accommodate a garage through an application process. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights 

 
There is no financial value to the applicant whether the condition remains in place or 
not. 

 
The personal benefits which will accrue to the holder of rights 

 
There is no personal benefit to the holder of the rights, which is the Municipality. 

 
The personal benefits which will accrue to the person seeking the removal 

 
It will enable a double garage in exchange for the present single garage to be 
converted into a bedroom. 

 
The social benefit of the restrictive condition remaining in place, 

 
The benefit is that the street scape remains open and unchanged. 

 
The social benefit of the removal, suspension or amendment of the restrictive 
condition 

 
There is no social benefit should the condition be removed. 
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Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
There is no benefit to the beneficiary should the restriction remain on place or be 
removed. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The erf is located in a residential town of Kleinmond.  All the existing structures on 
the property have approved building plans, which complies with the National 
Building Regulations. 

 
The application is for the departure of the street building line from 4m to 0,38m to 
accommodate the proposed garage.  The existing single garage will be converted 
into a bedroom. 

 
The only reason provided for the application to transgress the street building line , is 
the fact that the existing garage be converted into a bedroom and that there is not 
enough width between the boundary and the house to build the proposed garage at 
the rear of the house.  However, a bedroom can be built towards the rear that does 
not require vehicle access similar to a garage and keep the existing garage 
operational.  If storage space is required, the existing garage can be enlarged to a 
similar configuration up to the 3,15m title deed street building line. 

 
There is sufficient space to build a bedroom to the rear of the property, without 
transgressing the street building line or the Title Deed restriction.  Hardepeer 
Avenue street view is unimpeded and provides a clear view towards the golf course 
and the open space adjacent to the property. 

 
The objection and reply on the objections submitted is clear from both parties that 
the fact that the cul-de-sac does not have a turning circle, it does create problems 
for both parties.  The aspect of woodworking has been addressed satisfactorily by 
the applicant.   

 
The application for a garage on the street boundary is only viewed favourable if the 
topography of the erf does not allow for a garage built on the remainder of the erf. In 
such cases the Municipality will only allow the garage up to 2m, but with no direct 
access from the street. In this case the existing garage can be extended to the 
3,15m, similar to all the properties in Hardepeer Avenue, since no garages has been 
built on the 0m street building line.  

 
The impact on the street in creating a precedent is valid from the objector’s point of 
view, since although the proposed structure will be the last building in the cul-de-
sac, it does have an impact on the present sense of place.  The effect of a quiet 
street with no restricted structures to the open space may be lost with a structure 
higher than a normal boundary wall of 2,1m. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the By-Law for the removal 

of restrictive title deed condition I.C.8 as contained in Title Deed 
T14595/2013 applicable to Erf 6165, Kleinmond to permit the proposed 
application, be approved in terms of the provisions of Section 61, subject to 
the following conditions: 
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 (a) that this approval does not absolve the applicant from compliance with 

any other relevant legislation; 
   
 (b) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with, and 
  
2. that the application in terms of Section 16(2)(b) and (f) of the Overstrand 

Municipality By-law on Municipal Land Use Planning, 2015 in order to relax 
the street building line from 4m and 3,15m to 0,38m to accommodate a 
proposed garage not be approved. 

  

3. that the applicant and objector be notified of their right of appeal in terms of 
Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 
2015 with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION: 

 
POINT 1: 

 
The removal will enable the applicant to make use of Section 16 of the Overstrand 
Land Use Scheme with regard to structures lower than a 1m and rainwater tanks 
lower than 2,1m to be constructed withn the street building line. 

 
The possibility for a carport is viable through and departure application. 

 
POINT 2 

 
❖ There is an existing garage that can be extended to the title deed street building 

line, which will be similar in size and configuration. 

❖ There is sufficient space to the rear of the property to add a bedroom. 

❖ The street scape in the specific area will be compromised with a structure on the 
street front. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Title Deed T14595/2013 
Annexure E: Objection received 
Annexure F: Applicant’s response  
Annexure G: Services Report 
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SIGNATURES 

 
REGISTERED PLANNER 

 
Name:   H VAN DER STOEP 

 
SACPLAN Reg No:   A/1708/2013 

 
Signature:  ___________________ 

 
Date:   ___________________ 
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