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1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 29 April 2021 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 939, VERMONT, OVERSTRAND MUNICIPAL AREA: APPLICATION 

FOR AMENDMENT OF THE CONDITIONS OF AN EXISTING APPROVAL: 
MESSRS PLAN ACTIVE TOWN AND REGIONAL PLANNERS ON 
BEHALF OF AFRICA EVANGELISTIC CHURCH 

 
Report attached. 
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4.1 
ERF 939, VERMONT, OVERSTRAND MUNICIPAL AREA: APPLICATION FOR 
AMENDMENT OF THE CONDITIONS OF AN EXISTING APPROVAL: MESSRS PLAN 
ACTIVE TOWN AND REGIONAL PLANNERS ON BEHALF OF AFRICA EVANGELISTIC 
CHURCH 
 
939 HVM 
H Olivier (028) 313 8900 Hermanus Administration 
26 March 2021 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 1 June 2020 from Messrs Plan Active Town and 
Regional Planners on behalf of Africa Evangelistic Church on Erf 939, Vermont for an 
application in terms of Section 48 of the Overstrand Municipality By-Law on 
Municipal Land Use Planning, 2015 (By-Law) for the amendment of conditions of 
approval in terms of Section 16(2)(h) to allow the registration and transfer of the new 
erven prior to the construction of the public road.  

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, and 
the approved subdivision plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
An approval for the submission and rezoning of Erf 939, Vermont was approved on 6 
September 2012 to create three (3) Resort zoned portions and one (1) public road 
portion. 

 
An extension of the validity of the approval for an additional five (5) years was 
granted on 24 October 2017. 

 
In terms of the approval the public road portion must be constructed prior to the 
registration of the new Resort zone portions. 

 
This application is to amend council’s conditions of approval to enable the transfer of 
two (2) of the new erven to developers, prior to the construction of the public road. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
Although it is the opinion that the closure of the existing access off the R43 and 
construction of the new public road should not hold back the transfer of the newly 
created portions, this viewpoint is not supported by the Municipality, hence this 
application to amend the relevant conditions.  

 
Erf 939 is zoned Resort Zone at this stage. 
The existing land use approval will lapse on 7 September 2022. 
In the Department of Transport’s original approval, conditions were included which 
stipulated the existing access off the R43 be closed, and a public road portion be 
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created with access off Vermont Avenue to provide access to the new portions 
created.  It also stated the construction of the roadwork be completed before any 
construction activities may commence on any new portion. 

 
The conditions are open for interpretation; therefore the Department of Transport 
provided an amended comment on 21 February 2014, stating the above-mentioned 
construction work must be done before any building plans may be approved or 
development occurs on the affected portions. 

 
The Municipality still insisted that the original conditions must still be amended to 
accommodate transfer of the new portions prior to construction of the public road. 

 
It is proposed that the municipal conditions of approval for these applications, as 
confirmed in the letter of approval dated 5 November 2010 (and final approval with 
finalization of the appeal on 6 September 2012), be amended as follows: 

 
“(h) that all the conditions by die Department of Transport and Public Works in their 

letters dated 4 March 2009, 21 February 2014 and 29 July 2020, be complied 
with. 

 
(i) that all the conditions imposed in the Services Report inclusive of the amended 

conditions proposed with this application, be complied with.” 
 

That the approval conditions for the extension of validity period dated 24 October 
2017 be amended as follows: 

 
“(d) that all the conditions in the Services Report inclusive of the amended 

conditions proposed with this application, (attached as Annexure D), be 
complied with. 

 
That the conditions in the Services Report referred to in the approvals dated 
5 November 2020 and 24 October 2017 be amended as follows: 

 
“14.1 the existing access (described as “farm” access in the application) from Trunk 

Road 228 section 1 (R43) must permanently be closed and the existing bell 
mouth demolished.  The existing access of Trunk Road 28 Section 1 does not 
have to be closed in order for the subdivision to be registered; 

 
14.2 that this application, proposed portion C must be rezoned to Transport Zone 2, 

and the public road must be constructed in order to gain access from Vermont 
Avenue.  The new access road does not have to be built in order for the 
subdivision to be registered. 

 
14.5 to be replaced: 

 
“14.5 The access to Vermont Road and associated access road must be 

constructed in full providing unfiltered access to all portions and the 
access off Trunk Road 28 Section 1 must be closed before any building 
plans may be approved.” 

 
❖ The two developers are responsible for the application fees, and will also be for 

the survey, transfer and development costs.  This was part of their offer to 
purchase contract with the landowner. 
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❖ The two new owners must however first take transfer, before they can meet the 
conditions of approval pertaining to the construction of the road, to ensure they 
can obtain the finance for the construction. 

❖ The construction of the road will also have to take place prior to any 
development of the new portions. 

❖ If the conditions are not amended the properties will not be developed with a 
negative economic impact, as development will have a positive impact on bulk 
service levies, rates and taxes.  Employment opportunities will also be created. 

❖ Will not have a negative social impact. 
❖ Compatibility with surrounding land uses were already considered with the 

original application. 
❖ Services are available and all conditions regarding services will be complied 

with, excluding some conditions regarding the public road. 
❖ New services will be installed for the two (2) new un-serviced portions. 
❖ No impact on safety, health and wellbeing of surrounding community, as the 

status quo of the existing access off the R43 will remain unchanged. 
❖ The amendment will not trigger the National Heritage Resources Act. 
❖ An EIA was done in terms of NEMA for the original application, but in a letter 

dated 30 March 2011 from EA&DP it was indicated that no environmental listed 
activities are triggered by the development, thus the previous approval was 
superfluous.  

Access and Parking  
-  The existing access off the R43 will be used, but before development can start 

taking place on the new portions, the new public road linking with Vermont 
Avenue will be constructed. 

-  This application will have no bearing on additional traffic flows. 
- There are no applicable restrictions in the Title Deed. 
Western Cape SDF  
-  In line as the application will promote densification. 
Overstrand Municipality SDF 
- Identifies the area for residential development.  This application has no impact 

on the original subdivision approval. 
Overstrand Municipal Growth Management Strategy, 2010  
-  Earmark the area for densification up to 20 – 30 units/ha.  This application has 

no impact on this policy document. 
 

Planning Principles: 
 

Spatial Justice 
N/A 

 
Spatial Sustainability 
The amendment application has no additional impact on the area than the original 
land use approval.  Therefore, it will not impact on urban sprawl nor upon a 
sensitive environment.  The proposals are also in line with spatial planning 
policies. 

 
Efficiency 
The application will have no additional impact on the character or ambiance of this 
existing residential area.  The application still discourages the phenomena of 
urban sprawl, and a better use of resources and infrastructure. 
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Good Administration 
The Municipality follow a good public participation process in line with the planning 
By-Law. 

 
The amendment of the conditions merely proposes changing the timing of these 
specific conditions. 
- no rights will be taken away or given to the property owner, prospective buyers 

or adjacent properties. 
- The application is fully compliant with the applicable principles described in the 

LUPA (2014) and SPLUMA (2013). 
 

5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 4/09/2020 9/10/2020 

Ward councillor Yes 4/09/2020 9/10/2020 

Total comments THREE (3) (includes one (1) late objection) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the Proposed Draft By-Law on Municipal Land Use Planning? 

N/A 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Department 7/09/2020 No objection 

Building Department 8/09/2020 No objection.  

Engineering Branch 19/05/2021 See Annexure F 

Department of Transport 21/02/2020 See Annexure G. 

Telkom 10/09/2020 See Annexure H 

Eskom 20/09/2020 See Annexure I 

Environmental Branch 4/09/2020 See Annexure J 
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7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 
 

Three (3) letters of objection were received, of which one (1) objection from Mr PP du 
Preez was a late objection. 

 
The objections, applicant’s response and municipal town planner’s response can be 
summarized as follows: 

 
OBJECTION 1 

 
The applicant shows no regard for the impact the development of Portions A 
and B have on the Vermont Salt Pan. 

 
Applicant’s Response 

 
The application at hand (to amend conditions of approval) has no impact on the 
Vermont Salt Pan.  There is already an approval for the subdivision of the subject 
property into three portions and a road portion.  The road is therefore already 
approved, and the impact was already considered with the previous land use 
application.  The comment is therefore irrelevant to the application and should be 
dismissed. 

 
Town Planner’s Response 

 
The applicant’s comments are supported. 

 
OBJECTION 2 

 
The prospective owners should have considered the conditions of sale and 
conditions of approval when they made an offer to purchase the respective 
portions.  The risks and costs involved should have been included in their 
calculations and feasibility of the sites. 

 
Applicant’s Response 

 
The offers to purchase was signed prior to the land use approval and thus the 
prospective buyers could not have known what the approval conditions would be and 
how the approval conditions will read. 

 
In addition, as stipulated in our application, it is clear from both the municipal and 
Department of Transport approval documents that there is no requirement that an 
access road (and/or) the current farm access must be closed prior to the registration 
of subdivision.  Any suggestion that the access road be constructed and farm access 
be closed clearly comes from an apparent requirement from the Municipality that is 
not contained in the statutory approval documents relating to the subdivision of 
Remainder Erf 939, Vermont into four subsequent portions (portion A and B (being 
Erven 2388 and 2389, Vermont), Portion C being the road reserve for the proposed 
new access road and the Remainder of Erf 939, Vermont). 

 
Town Planner’s Response 

 
The comments regarding the sales agreement is noted, and this point was addressed 
by the applicant. 
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The additional comment by the applicant that it was never a municipal requirement 
that the road be constructed prior to the registration of the erven are noted.  This 
point will be discussed in detail under the desirability heading. 

 
OBJECTION 3 

 
An objector asks who will bear the costs for the construction of the road. 

 
Applicant’s Response 

 
All costs for the construction of the new public road will be for the account of the two 
prospective buyers/developers.  The construction of the road will not place a financial 
burden on the municipality and in effect the taxpayers. 

 
Town Planner’s Response 

 
The applicant did address this point. Note that there is no debate over who will pay 
for the construction of the road, but only at what time the construction must be done 
and how the financing will be dealt with at a later stage, due to the fact the three (3) 
properties will be created immediately when the registrations takes place of the 
erven.  This will also be elaborated on in the desirability heading. 

 
OBJECTION 4 

 
One of the objectors state that they have commented in other application 
proposals (previous application for the subdivision of Erf 939 and the 
application on Erf 927, Vermont) that the two fundamental development links 
between Erven 939 and 927, Vermont cannot be ignored: the new public road 
and the wetland.  These objections were ignored and as a result Erf 927 still do 
not have and Environmental Authorisation that they can act upon.  In Addition, 
the prospective owners of Erf 939, Vermont want to develop the property 
without knowing the risks and are now requesting the municipality to intervene 
to suit their agenda to develop the property.  

 
Applicant’s Response 

 
The road reserve for the new public road on Erf 939, Vermont stretches to the 
eastern boundary of Erf 927, Vermont.  The width and position of the road reserve 
was informed by the municipality at the time of the initial subdivision application.  
Thus, it is deceitful to state that the road did not consider the adjacent properties.  
We have no insight into the application on Erf 927, Vermont.  However, since the 
road will be a public road, it is available as an option for access if the traffic impact 
studies confirms the latter and the municipality and district roads engineer agree. 

 
A Basic Environmental Impact Assessment was undertaken for the initial subdivision 
and rezoning application for Remainder Erf 939, Vermont where the listed activities 
and impact n the Vermont Salt Pan were considered and evaluated.  An 
Environmental Authorization was issued at the time.  However, in a letter addressed 
to one of our clients dated 30 March 2011 it was confirmed that the authorized 
activities are no longer listed in terms of the NEMA EIA Regulations of 2010.  As a 
result, the Environmental Authorization issued by the Department of Environmental 
Affairs & Development Planning (DEA&DP) on 28 July 2009 is superfluous, no longer 
of any force or effect and has therefore actively lapsed. 
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There is no hidden agenda.  To amend the conditions relating to the closure of the 
existing access road and the construction of the new access road (public road) does 
neither take away any rights nor does it give more rights to the respective portions 
after subdivision.  It is not proposed to remove this condition.  It is merely proposed 
to clarify the time of meeting and implementing these conditions to allow the existing 
access road to be closed and the new public road to be constructed prior to the 
development of the respective erven (unregistered Erven 2388 and 2389, portions of 
Erf 939, Vermont) after subdivision has been registered and not prior to taking 
transfer of the already approved portions of land.  This is to ensure that the 
prospective buyers/developers can apply for the necessary funds and to ensure that 
the burden of constructing the road does not fall on the current owner (AEB). 

 
Town Planner’s Response 

 
Both comments are noted.  Erf 927, Vermont is a development that will have to be 
considered on its own merits, and the traffic issues and proposals will be duly 
addressed in such application.  The planning application on Erf 927, Vermont has not 
been finalized, due to the fact that the EIA process has not been finalized, not due to 
the planning application.  This office therefore cannot consider the application on 
Erf 927, Vermont when considering this application, as each application submitted 
must be considered on its own merit and must process such application. 

 
The prospective owners of Erf 939, Vermont does have a professional team advising 
them and therefore should be aware of their risks.  It is also to be noted that the 
applicant did consult with EA&DP regarding required processes with the initial land 
use application and the extension of time application and complied with their 
requirements at that time. 

 
OBJECTION 5 

 
An objector did not receive a notification of the application during the public 
participation period. 

 
Applicant’s Response 

 
The Municipality was responsible for the distribution of the registered notices to the 
public and thus we cannot comment as to why a surrounding property owner did not 
receive a notice.  To send out notices per email is not the norm at the municipality. 

 
Town Planner’s Response 

 
Mr Lukey indicated he only became aware of the application on 8 October 2020 and 
requested additional time to comment. 

 
The notice records were checked, and it was established that the property Mr Lukey 
owns interest is Erf 1152, Vermont owned by Velvet Moon Properties 24.  A 
registered letter was sent out to the postal address on the municipal records on 7 
September and the postal tracing system shows that the registered slip to inform the 
person to collect the registered notice was delivered to such address.  The correct 
notice process was therefore followed, and therefore an additional period for 
comment could not be allowed. 

 
 
 

7



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 1 JULY 2021 

 
 

OBJECTION 6 
 

The wetland delineation is fatally flawed and therefore Council’s original 
planning approval was also fatally flawed.  

 
Applicant’s Response 

 
It is an objector’s opinion that the previous subdivision application is fatally flawed, 
and since that a fatally flawed environmental study informed the municipal decision 
at the time. 

 
As previously mentioned, a Basic Environmental Impact Assessment was 
undertaken for the initial subdivision and rezoning application for Remainder Erf 939, 
Vermont where the listed activities and impact on the Vermont Salt Plan were 
considered and evaluated.  An Environmental Authorization was issued at the time.  
However, in a letter addressed to one of our clients dated 30 March 2011 it was 
confirmed that the authorized activities are no longer listed in terms of the NEMA EIA 
Regulations of 2010.  As a result, the Environmental Authorization issued by 
DEA&DP on 28 July 2009 was superfluous, no longer of any force or effect and has 
therefore actively lapsed. 

 
Thus, considering the above paragraph, it is evident that a similar subdivision and 
rezoning application will not trigger the latest NEMA EIA regulations.  We disagree 
with the statement that the land use decision is flawed, since due process was 
followed at the time (inclusive of specialist studies that where required). 

 
Town Planner’s Response 

 
The objector’s opinion is noted.  However, due process was followed in consultation 
with EA&DP with the original land use application and extension of time of validity, 
and thus the Municipality and applicant acted correctly and followed due process.  
The existing rights therefore stands until it lapses, or as indicated by the objector 
himself, the decision is challenged in court. 

 
The objector makes various references to investigations carried out by National 
Government Investigating matters around the salt pan, however no concrete 
information was provided by the objector to consider. 

 
The application being considered also does not give any additional land use rights, 
and therefore the municipal environmental department also indicated that, if the 
construction of the road occurs within the surveyed road portion, no additional 
environmental processes will be required. 

 
OBJECTION 7 

 
An objector contests that the subdivided portions are undevelopable in the 
light of the Wetland Study undertaken by National Government.  The 
development footprints will be too small.  Since there are no proposed site 
development plans that have been disclosed to the public, speculation to 
approve a road will place the owner, future owners and the municipality at 
great risk. 
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Applicant’s Response 
 

A wetland study was undertaken with the initial subdivision and rezoning application.  
Yes, the wetland, the buffer area and setback line have a great impact on the 
developable area of the respective Portions A and B.  However, the prospective 
developers considered the impact and based on their calculations feasible 
developments can still take place.  Site development plans are irrelevant to the 
application at hand. 

 
The onus is with the prospective property owners to meet the conditions of approval 
pertaining to the construction of the road.  However, they must first take transfer of 
the respective portions to allow them to finance the development and secure the 
funds.  Our clients have full intent to proceed with the proposed development of the 
respective portions after registration.  The land use application/s for future 
development of the respective portions will follow the necessary application 
procedures as determined by the By-Law and will include site development plans for 
perusal by the public.  Additional studies (if required) will be submitted on request of 
the authorities. 

 
Town Planner’s Response 

 
The comments are duly noted.  The developers are fully aware of the risk they are 
taking, as is indicated in the applicant’s response.  The objector is also speculating 
on development footprints at this stage, and this does not mean the proposed road to 
be constructed will not be relevant anymore. 

 
This application is not for additional development rights but is to phase the 
registration of the new erven and construction of the road in an already approved 
road portion. 

 
For any future development on the three (3) portions detailed SDP’s with relevant 
studies will have to be submitted, which will be send to the public for comments. 

 
OBJECTION 8 

 
No site development plans were submitted to inform the size, cost and 
payment for the proposed public road.  It is therefore impossible and 
irresponsible to speculate what the impact of the proposed road will have on 
the community and the wetland.  Another objector states that the new public 
road that will connect to Vermont Avenue will create a traffic nightmare and as 
a result the new road will not be constructed (“born dead”). 

 
Applicant’s Response 

 
Site development plans are irrelevant to the application at hand.  As previously 
mentioned, the width and position of the road reserve was informed by the 
municipality at the time of the initial subdivision application, who gave due 
consideration with regards to this road to accommodate future developments as well 
as future road upgrades in the area.  The municipality’s bulk road infrastructure 
planning is informed by input from traffic engineers.  The road design was based on 
a Traffic Impact Assessment (TIA) prepared for the initial development of 150 
retirement units and was part of the subdivision exercise at the time prior to approval.  
That development was abandoned after the results of the Wetland Study performed 
by Freshwater Consulting Group.  This TIA was subsequently revised and updated 
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by JG Afrika and reinforces and confirms the adequacy of the current road design, 
designed to support both Erf 939, Vermont and Paradise Park.  It is apparent from 
the land use application on Erf 927, Vermont that Paradise Park does not intend to 
utilize this road. 

 
The mere subdivision and rezoning to create three (3) portions and a public road 
portion did not require a traffic impact statement/assessment at the time.  Future 
development of the respective portions will include an updated TIA to address any 
concerns of the public. 

 
Town Planner’s Response 

 
The applicant’s comments regarding the necessity of an SDP and TIA that was 
originally done for this land use application, is supported.  The concerns regarding 
traffic impact for this application is therefore not relevant. 

 
OBJECTION 9 

 
Interpretation and speculation in favour of third parties with undisclosed 
interest. 

 
Applicant’s Response 

 
The statement is incorrect.  Our clients don’t merely want to buy time – they fully 
intend to proceed with developing the respective portions.  They are merely 
requesting to take transfer to allow them to apply for the necessary funds with the 
security to finance the construction costs involved with providing the road. 

 
Town Planner’s Response 

 
The comments are duly noted. 

 
OBJECTION 10 

 
Listed activities already triggered – bias and undisclosed approvals and 
payments.  The objector contends that the substantial clearing, excavation and 
dumping of loose material on Erf 939, Vermont is in contravention of NEMA 
and which we are informed was done for the purpose of building the proposed 
road.  A full investigation into these activities should be undertaken. 

 
Applicant’s Response 

 
According to one of our clients the “dumping” is in fact stock piling for the 
construction of the already approved road.  It is understood that one of the 
developers has an agreement with the contractor for the municipality to take the 
material (fit for fill) from one of the municipality’s projects (bulk water upgrade) in 
town.  According to our client they have considered the impact on the environment 
and thus the stock piling falls outside of developable areas and buffer areas.  It is 
basically a cut and fill operation with very low impact as the road base works are 
from excavation in town.  The material will be used for layer work fill, stockpiled for 
the off ramp.  

 
The comment is therefore considered irrelevant to the application at hand and should 
be dismissed. 
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Town Planner’s Response 
 

The Municipality did receive complaints regarding the activities (clearing, excavation 
and dumping of loose material) on one portion of Erf 939, Vermont. 

 
The landowner is responsible to ensure there is compliance with all NEMA 
regulations. 

 
The policing of the NEMA regulations is not performed by the Municipality, but 
EA&DP.  The municipal Environmental Department however did forward the 
compliant regarding the matter to EA&DP: Law Enforcement Section, for their 
attention. 

 
OBJECTION 11 

 
There is an objection to any agreement or decision that contemplates an 
“agreement to agree” in respect of unregistered erven that may not come into 
existence or receive development rights. 

 
Applicant’s Response 

 
Comment is noted, but irrelevant to the application at hand. 

 
Town Planner’s Response 

 
Both comments are noted. 

 
OBJECTION 12 

 
An objector is asking whether there is a Water Use License in place for the 
clearing, excavation, dumping and levelling work carried out on Erf 939, 
Vermont which is clearly within 500m of a wetland.  An enquiry was sent to the 
Department of Water and Sanitation and the objector awaits their response. 

 
Applicant’s Response 

 
This comment is irrelevant to the application at hand and should be dismissed. 

 
Town Planner’s Response 

 
The applicant is correct in that this is considered a separate matter and does not 
relate to the desirability of the application being considered. 

 
Also note the town planner’s comment under Objection 10, which addressed this 
issue.  

 
OBJECTION 13 

 
The objector indicated (Anton Moldan of the Moldan Family Trust - Erf 635, 
Vermont) he did partake in the original land use planning application and 
provided comments, but never received any feedback. 
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Applicant’s Response 
 

No comment. 
 

Town Planner’s Response 
 

The municipal town planning records for the original application was scrutinized.  A 
registered letter was sent to the owner of Erf 635, Vermont, and BIS Cowlay was the 
registered owner at that time.  BIS Cowlay also submitted an objection, which was 
considered as part of the original land use planning application. 

 
The application was approved and in a registered letter dated 5 November 2010, the 
property owner was informed of their right of appeal to, at that stage, the Western 
Cape Government.  The Municipality therefore did follow due process.  

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
 See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
See Paragraph 7 above. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
N/A 

 
Spatial Sustainability 
At this stage there is no concrete proof that this application will have an impact 
on environmentally sensitive areas or valuable agricultural land.  The road 
portion and three (3) resort portions are existing rights, and only the road 
portion can be developed at this stage. 
The registration of the erven prior to the construction of the road would however 
mean that the only access to the Amana Resort will be over other properties, 
which is not acceptable. 

 
Efficiency 
It will be more efficient for the landowner and developers for this application to 
be approved, as it will help them register the erven and obtain finance to 
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construct the public road.  It would however place pressure on the Municipality 
to ensure the road is ultimately constructed and therefore fully serviced.  

 
Spatial Resilience 
N/A 

 
Good Administration 
The application followed a good public participation process.  There is from an 
administration point of view concerns that should the erven be allowed to be 
registered before the construction of the road, due process in terms of the 
clearance process Section 30(2) would not have been complied with, as the 
road would not be in place.  All services must be in place prior to the 
registration of an erf within a development. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

The property is identified for residential development in terms of the Overstrand 
Municipality SDF. 

 
The Overstrand Municipal Growth Management Strategy earmark this area as 
a densification area with a density of 20 – 30 units/ha. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal Engineering Services 

 
There are already services in the area.  The two (2) new portions will have to 
be linked up with services prior to registration.  It is then the applicant’s 
intension to construct the road prior to any construction on the new portions.  
The Municipal Engineering Branch however indicated in their latest comments 
the road must be constructed prior to the subdivision.  

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The existing zonings will stay in place. 

 
10.9 THE DESIRABILITY OF THE PROPOSAL 

 
An approval for the Amana site, Erf 939, Vermont for a rezoning and 
subdivision was ultimately approved (after the appeal process) on 6 September 
2012.  Due process was followed, and provision was made for one (1) Public 
Road portion and three (3) Resort Zone portions. 
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An extension of the validity period for the approval was also granted for an 
additional five (5) years, meaning the approval will lapse on 5 September 2022. 

 
Over the years the developers for the site had various consultations with the 
Municipality to transfer the new portions prior to the construction of the road.  
However, concerns of the Municipal Engineering Department that this will be in 
conflict with conditions of approval, and also put additional pressure on the 
Municipality to ensure the road is build in future, were the reasons the 
Municipality could not consider such process. 

 
The application to amend the conditions of approval was submitted, to amend 
conditions relating to the services report and Department of Transport’s original 
approved conditions, to try to enable the registration of the erven prior to the 
construction of the road.  These conditions have been dealt with in detail in this 
report. 

 
In the public participation process three (3) objections, of which one (1) was a 
late objection, were received.  The objections relating to environmental 
concerns, opinions that the previous planning approval was flawed, the 
necessity for an SDP and TIA, late notification or lack of consultation during 
previous land use applications, and existing activities which is non-compliant 
with NEMA, were discussed in detail in this report. 

 
The issues that will be elaborated on is the applicant’s expectation that erven 
can be transferred prior to the construction of the public road, the motivation 
that there is a sales agreement between the land owner and two (2) 
prospective developers, and also the fact that the proposal is that more than 
one party will then be involved to finally constructing the public road. 

 
In consultation with the landowner and developers there were always concerns 
regarding compliance with conditions of approval from the Municipal 
Engineering Branch.  This means conditions of approval must be complied with 
prior to any erf being transferred. 

 
The Engineering Department also pointed out that they always interpreted that 
the original conditions of the Department of Transport stipulated, the public 
road had to be constructed in full and the access point off the R43 closed 
permanently, prior to registration of the first erf.  In this application further 
comments have been received from the Department of Transport indicating that 
registration can take place prior to the construction of the road, but that no 
further construction on the sites may take place prior to the construction of the 
road or closure of the entrance/exit point off the R43.  The Department of 
Transport’s original conditions have thus been amended.  It is noted that the 
Department of Transport would allow the phasing of the construction of the 
road, but this office must also consider the implication thereof for the 
Municipality. 

 
This application was circulated to the Municipal Engineering Branch, who 
provided a Services Report with their conditions.  Although they excepted some 
of the new conditions of Department of Transport, they stipulated new 
conditions. Condition 14.2 then clearly stipulates: 
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“14.2 that the access to Vermont Road and associated access roads must be 
constructed in full providing unfettered access to all portions before 
subdivision can be registered or any building plans may be approved.” 

 
This clearly shows the Municipal Engineering Branch is non-support to allow 
the registration of the erven prior to the construction of the road. 

 
If the Municipality allow the registration of the new two (2) portions prior to the 
construction of the road, it would mean that the only way to access the existing 
Amana Resort will be over the two (2) new portions registered in the new 
developers’ names.  This is not allowed. 

 
Then also, if transfers take place the public road vests with the Municipality. 

 
Considering the above, should the Amana Resort or any other portion then be 
transferred prior to the construction of the road, which the Municipality may 
then not hold back, the new landowners could have the expectations that the 
Municipality must construct the road. 

 
The applicant motivates that the landowner has a sales agreement with two (2) 
developers, and that they will ultimately be responsible for the construction of 
the road.  It is further motivated that the developers can only secure the 
finances for the construction of the road once the portions are registered in their 
names.  The objectors are then also of the opinion that the landowner and 
developers’ sales agreement and their financial matter is a matter for the 
landowner and developers to deal with, and should not be used to motivate the 
construction of the public road at a later stage.  

 
The objectors’ comments are supported, and the fact that there will be two (2) 
to three (3) parties involved to see that the road is finally constructed, also 
creates additional concerns.  The Municipality will be reliant on the existing land 
owner and two (2) developers as to when the road work will be finalized, as the 
development then cannot lapse anymore.  The Municipality will also, in terms of 
the Sales Agreement provided, have to deal with two (2) developers who will 
have to obtain finance, and will also have to obtain additional development 
rights and construct the road at the same time to finalize the road work.  The 
objectors’ concerns of what would happen if the developers’ expectations for 
additional development rights are not allowed, is a valid comment.  If the 
developers then decide not to proceed, the road would have vested, with the 
Municipality thereby creating possible challenges for the Municipality to ensure 
the road is ultimately constructed. 

 
The Amended Overstrand Municipality By-Law on Municipal Land Use 
Planning, 2020 stipulate requirements with the transfer of erven.  In Section 30 
Certification by the Municipality, the following subsection are applicable: 

 
“30(2) The Registrar of Deeds may register the transfer of a land unit, as the 
case may be, only if the Municipality has issued a certificate in terms of this 
section certifying that all requirements and conditions for the approval have 
been complied with.” 

 
As previously mentioned, public places do vest with the Municipality once any 
one erf has been registered in a development.  It is therefore considered a 
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requirement that the roads to be constructed be to municipal standards and 
finalized to their satisfaction.  

 
Considering the above, it is the opinion that the “requirements and conditions” 
to be complied with prior to transfer of the first erf is that all services related 
matters be finalized, including the construction work to the road.  The 
applicant’s proposal will place a risk on the Municipality, which could even 
become a bigger risk if other developers requests the same rule apply to their 
developments (precedent). 

 
It is the opinion that in terms of the General Principle of Good Administration a 
Municipality must ensure good internal processes to ensure developments take 
place in an ordained manner.  The municipal officials must also ensure that the 
interests of the Municipality are protected, as ultimately the Municipality is an 
extension of the wider community.  It would not be considered Good 
Administration, should the transfer of an erf be allowed prior to the construction 
of the road, as it would place the Municipality at risk. 

 
It is also the opinion that the general principle and spatial sustainability would 
not be complied with, as the Amana Resort and at least one (1) other portion 
would have no formal road to obtain access, which is not considered a 
acceptable situation. 

 
11. RECOMMENDATION 

  
1. that the application in terms of Section 48 of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2015 (By-Law) for the following: 
 

❖ Amendmend of the conditions of approvals in respect of an existing 
approval in terms of Section 16(2)(h) of the By-Law to allow the 
registration and transfer of the new erven prior to the construction 
of the public road,  

 
not be approved in terms of the provisions of Section 61. 

  
2. that the applicant and objectors be notified of their right of appeal in terms 

of Section 78 of the Overstrand Municipality By-Law on Land Use 
Planning, 2015 with regard to the above conditions of approval.  

 
12. REASONS FOR RECOMMENDATION 

 
❖ The objections relating to the applicant’s motivation that the landowner and 

developers want to transfer the erven to comply with a  
Sales Agreement and to secure finance, is supported, as it is a matter between 
the parties concerned how the road construction must be financed, and not the 
Municipality. 

❖ In terms of Section 30 of the Amended Overstrand By-Law on Land Use 
Planning, 2020, all requirements and conditions must be complied with prior to 
the registration of an erf in a development.  The construction of the road prior to 
transfer is still considered a requirement to ensure all services, including road 
access to each new erf is provided to municipal standards.  The Amana Resort 
and at least one (1) other site will have no formal access, if the road is not 
constructed. 
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❖ The Municipal Engineering Branch in their Services Report for this application 
only supported some of the Department of Transport’s revised conditions, and 
clearly stipulate the road be constructed prior to the subdivision can be 
registered. 

❖ Should the transfers be allowed, prior to the construction of the road, the 
development rights would not lapse anymore, and the public road will vest with 
the Municipality.  This will enable the new property owners to transfer the 
properties should they wish to do so, and it could create an expectation by new 
landowners that the Municipality would construct the road. 

❖ If transfer take place, the Municipality would not be able to enforce a time frame 
when the construction must take place as it would be in the hands of the 
developers. 

❖ The Municipality is not a party to the Sale Agreement between Amana Resort 
and the two (2) developers.  Considering that both developers must still obtain 
additional rights for development and only then will be able to apply for finances 
to obtain finances for the construction of the road, there is a risk that the 
projects are not seen through.  This will create challenges with regard to the 
construction of the road.  It could also create challenges to the phasing of the 
construction of the road if one developer does not proceed with his/her 
development. 

❖ The general principle of good administration is also to ensure that development 
take place in an ordered manner.  If this application is supported it will put 
additional strain on the Municipality and some risk, while should the road be 
constructed prior to any transfer, no further administrative pressure or risk will 
be placed on the Municipality. 

❖ The general principle of spatial sustainability promotes viable communities.  
This also include the provision of services to ensure viable communities.  
Should the road not be constructed before transfer, at least two (2) properties 
will be created without formal road access, which is not considered spatially 
sustainable. 

❖ The property owner and developers can amend their sales agreement and can 
submit a full detailed planning application showing the new proposed 
developments, and again applying for the subdivision of the road portion and 
erven with it.  If successful, they will be able to use such an approval to obtain 
finances, and it will enable the Engineering Department to prepare a better 
service contract with all parties responsible for the finance and construction of 
the road. 

 
13. ANNEXURE 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Approved Subdivision Plan 
Annexure D: Objections Received 
Annexure E: Applicant’s Response to Objections 
Annexure F: Services Report 
Annexure G: Comments: Department of Transport 
Annexure H: Comments: Telkom 
Annexure I: Comments: Eskom 
Annexure J: Comments: Municipal Environmental Department 
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