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4.6 
ERF 989, 31 MUSSON STREET, EASTCLIFF, HERMANUS: APPLICATION FOR 
REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS AND DEPARTURE: MESSRS 
INTERACTIVE TOWN & REGIONAL PLANNING ON BEHALF OF N SLEMENT 
 
989 HEC (3318) 
P Roux (028) 313 8900 Hermanus Administration 
24 February 2020 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 4 September 2019 from Messrs Interactive 
Town & Regional Planning on behalf of N Slement the owner of Erf 989, Hermanus 
(Eastcliff), for the following: 

 
 removal of restrictive title deed Condition B.A.(d) as contained in Title Deed 

T2785/2019 applicable to Erf 989, Hermanus in terms of Section 16(2)(f) of the 
Overstrand By-Law on Municipal Land Use Planning, 2015 (By-Law), and 

 
 departure in terms of Section 16(2)(b) of the aforementioned By-Law to relax the 

eastern lateral building line from 2m to 0m to accommodate the proposed garage 
extension, and from 2m to 1,57m to accommodate the change of use of a section 
of the existing garage into a lounge. 

 
The Locality Plan of the property concerned is attached as Annexure A, the 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan is attached as Annexure C.  The Title 
Deed is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 989, Hermanus (Eastcliff) is zoned for residential use, and is developed with a 
dwelling and an outbuilding.  The property owner seeks to make alterations to the 
dwelling and outbuilding.  Some of the alterations will encroach upon the lateral 
building line in terms of the Scheme Regulations and the restrictive condition as 
stipulated in the Title Deed, thus the reason for the application. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The detailed motivation for the proposed application is attached to the item and must 
be read together with the summary below: 

 
 It is proposed to extend the existing garage over the 2m eastern lateral building 

line as stipulated in the Zoning Scheme and the restrictive title deed conditions 
which stipulate that no structure or building will be built closer than 1,57m from 
the common boundary and 4,72m from the street boundary.  Due to the 
extension of the garage encroaching on the aforementioned parameters the 
applicant has applied for the relaxation of the 2m building line to 0m applicable to 
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the Zoning Scheme and the removal of Condition B.A.(d) as contained in Title 
Deed T2785/2019. 

 The proposed extension to the garage is to allow for the creation of a double 
garage and a driveway which can accommodate two (2) vehicles next to each 
other.  The proposal will not have a negative effect on the visual, safety or privacy 
impact on the adjacent property due to its location, nature and scale. 

 It is further proposed to change the use of a portion of the existing garage into a 
lounge area and to install a new roof over the lounge and garage area.  Due to 
the existing garage encroaching over the 2m eastern lateral building line as 
stipulated in the Zoning Scheme, the applicant has also applied for the relaxation 
of the 2m eastern lateral building line to 1,57m in terms of the Zoning Scheme. 

 The use and zoning of the property will remain unchanged and in line with the 
zoning of the surrounding properties. 

 The applicant further motivates that the proposal is in line with Overstrand 
Municipality forward planning documentation and the planning principles as 
depicted in the planning legislation. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 23 October 2019 29 November 2019 

Gazette Yes 25 October 2019 29 November 2019 

Notices Yes 23 October 2019 29 November 2019 

Ward councillor Yes 23 October 2019 29 November 2019 

Total comments ONE (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Department 28/10/2019 Annexure G. 

Building Department 25/10/2019 Annexure H. 
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Local Heritage 29/10/2019 No objection. 

Engineering Services 14/11/2019 Annexure I. 

Telkom 4/12/2019 Annexure J 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One comment was received from an adjacent property owner, Mrs 
CA Kirkman, on Erf 991, Eastcliff.  The main concern of the property owner is 
that the alterations to the dwelling have started and majority of it completed 
prior to the 29 November 2019 which is the closing date of the commenting 
period.  She therefore regards the notice (and the amount of paper with the 
logistics of collecting the notice) as a waste of money and that the process 
(for adjacent property owners to object to the application) has been 
disregarded. 

 
Response from applicant 

 
Firstly, the application only refers to the extension of the garage over the title deed 
building line.  This extension has not been built.  All other alterations to the property 
complies with the building lines and therefore do not require neighbour’s consent or 
comment. 

 
Secondly, the notices and letters sent is a statutory requirement in terms of the 
Overstrand By-Law on Municipal Land-use Planning, 2015.  Notices are required to 
be sent by registered mail in order to inform the surrounding neighbours of the land 
use application. 

 
Lastly, regarding the inquiry of Interactive Town & Regional Planning email address 
- all responses in terms of the land use application must be addressed to the 
Municipality to ensure a transparent public participation process.  The 
communication in this regard was sent by the applicant on behalf of the property 
owner. 

 
Response from Town Planner 

 
The issues raised by the property owner of Erf 991 are noted and was sufficiently 
addressed by the applicant.  It should further be noted that the communication does 
not state that the property owner of Erf 991 objects to the application.  In terms of 
Section 62 of the Overstrand By-Law on Municipal Land-use Planning, 2015 only a 
person who has objected to an application may have the right to review the 
application.  Thus, the property owner of Erf 991 will not receive a right of appeal. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See comment above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All relevant departments have provided positive comments. 

307



MUNICIPAL PLANNING TRIBUNAL  25 JUNE 2020 

 
 
 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The proposed application is considered consistent in the following manner from 
a town planning perspective: 

 
Spatial Justice 
The proposed application will not further promote the spatial development 
imbalances.  The proposed application is in character with the existing area 
(Eastcliff) where similar applications have been approved in the past and 
therefore the approval of the proposed application will not be spatial bias. 

 
Spatial sustainability 
The application is considered spatially sustainable as the existing property will 
be more optimally utilised without affecting natural vegetation.  The existing and 
proposed structures are compatible with the character of the area and do not 
impact negatively on the rights of any adjacent property owner. 

 
Efficiency 
The proposed application only affects the current property and its immediate 
neighbouring properties, and therefore has limited impact.  Further, the property 
has been in existence since 1939 and is already developed, and therefore the 
impact on the biophysical environment will be low. 

 
Spatial resilience 
The application will ensure that the existing land resources are utilised in line 
with the Overstrand Municipality’s forward planning documents. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.1 above. 
 

10.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The primary uses are in line with the land use parameters in terms of the 
Zoning Scheme.  The proposed application is further in line with the principles 
of the Overstrand Municipality Wide Spatial Development Framework, 2006 
(OMSDF). 

 
10.4 (In)consistency with guidelines prepared by the Provincial Minister 

 
Not applicable. 
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10.5 Impact on municipal engineering services 
 

Services are to be rendered as stated in the Services Report.  No additional 
services will be required. 

 
10.6 Outcomes of investigations/applications i.t.o other legislation 

 
The proposed application does not trigger any listed activity in terms of the 
National Environmental Management Act (NEMA). 

 
10.7 Existing and proposed zoning comparisons and considerations 

 
The subject property is zoned Single Residential Zone 1 and therefore Single 
Residential Zone 1 parameters as prescribed in the Overstrand Municipal 
Zoning Scheme, 2013 are applicable. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
It is proposed that the double garage will be situated over the later building line 
(1,57m) and street building line (4,72m) as contained in Title Deed T2785/2019, 
B.A.(d) - Page 2.  As stated earlier in the motivation, due to the current design and 
placement of the dwelling and garage, the placement and extension of the existing 
garage is limited.  Further, even though the proposal is to remove the title deed 
condition the proposed extension will still be compliant with the 4m street building line 
and the parameters of the Zoning Scheme.  The proposed extension and 
redevelopment of the garage will also improve the parking arrangement on the 
property. 

 
In view of the above being stated, the following directly relates to Section 39(5) of 
LUPA, 2014 (Act 3 of 2014): 

 
Will financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vest in the person as the owner of a dominant tenement? 

 
The property owner will be able to act upon the rights provided to him through the 
Zoning Scheme, thus adding value to his property.  It is further clear that the 
restrictive conditions were registered to create a residential character in Eastcliff, 
however the Zoning Scheme has been implemented for the past seven (7) years and 
similar applications have been approved which is in line with the Zoning Scheme, 
therefore even if conditions are removed the application at hand will still be in line 
with the character of the area. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
The Municipality gains no benefits in keeping or removing the restrictive conditions. 
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The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended: 

 
As stated earlier the property owner will be enabled to develop his property in line 
with the character of the area and parameters as stipulated in the Overstrand 
Municipal Zoning Scheme, 2013. 

 
The social benefit of the restrictive condition remaining in place in its existing 
form and the social benefit of the removal, suspension or amendment of the 
restrictive condition: 

 
There is no social benefit should the condition remains in place. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
The rights enjoyed by the beneficiary will remain in place since the erf will remain 
residential and the right obtained will be subservient to the zonings and development 
parameters applicable to residential zoning.  The residential rights of the adjacent 
property owners will not be affected. 

 
Given the abovementioned evaluation the opinion is held that if the restrictive 
conditions are removed as proposed, it will allow the property owner to develop his 
property in line with the Zoning Scheme parameters and to mitigate any further 
additional costs of redeveloping the whole property.  The opinion is further held that 
the proposal is sufficiently evaluated in terms of Section 39(5) of LUPA, 2014 (Act 3 
of 2014). 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The applicant seeks to acquire approval for the following proposals: 

 
 removal of restrictive title conditions with reference to condition B.A.(d) as 

contained in Title Deed T2785/2019 in terms of Section 16(2)(f) of the 
Overstrand By-Law on Municipal Land Use Planning, 2015, which condition is 
quoted as follows: 

 
T2785/2019, B.A.(d) - Page 2 

 
“B.A.(d) that no building or structure or any portion thereof except boundary 

walls and fences shall be erected nearer than 4,72m to the street line 
which forms a boundary of this erf.  No such building or structure shall 
be situated within 1,57m from the lateral boundary common to any 
adjoining erf.” 

 
 Departure in terms of Section 16(2)(b) of the By-Law to relax the eastern lateral 

building line from 2m to 0m to accommodate the proposed garage extension, 
and 2m to 1,57m to accommodate the change of use of a section of the existing 
garage into a lounge. 

 
The property is currently developed with a single garage.  However, due to the 
placement of the existing garage it is impossible to extend the existing garage in 
order to develop a second garage without encroaching on the lateral building line.  
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The alternative would have been to create a tandem garage; however this approach 
would have created complications regarding parking in front of the garage.  The 
current proposal seeks to demolish the front portion of the existing garage and to 
create a new double garage which will allow parking in the garage and allow for 
parking in front of the garage for two (2) vehicles. 

 
The proposal complies with Section 16.1(b) (encroachment of side and rear building 
lines) of the Overstrand Municipal Zoning Scheme, 2013 which states that the 
garage wall on the boundary may not be higher than 3,50m above the existing 
ground level, the building may not exceed one (1) storey and the length of the 
structure does not exceed one third of the boundary concerned or 9m, whichever is 
the lesser distance.  The opinion is therefore held that the proposal is in line with the 
character of the area which has been established through the implementation of the 
Overstrand Municipal Zoning Scheme, 2013. 

 
It is further proposed that a portion of the existing garage be altered in order to 
become a lounge which will form a part of the main dwelling.  The use change will 
also be accompanied by a new roof structure.  The structure will still remain single 
storey, the roof will slope away from the eastern side and no openings will face the 
next door neighbour.  The opinion is therefore held that the proposed internal and 
external changes will not have a negative impact on the adjacent property owner. 

 
13. RECOMMENDATION 

 
1. that in terms of Section 16(2)(f) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2015 (By-Law) the application for the removal of 
restrictive title conditions as contained in Title Deed T2785/2019 applicable to 
Erf 989, Hermanus, namely Condition B.A.(d), be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
2. that in terms of Section 16(2)(b) of the By-Law, the application for a building line 

departure to relax the eastern lateral building line from 2m to 0m to 
accommodate the proposed garage extension, and from 2m to 1,57m to 
accommodate the change of use of a section of the existing garage into a 
lounge, be approved in terms of the provisions of Section 61 of the By-Law; 

  
3. that the approvals provided in paragraphs 1. and 2. are subject to the following 

conditions;  
  
 (a) that the approvals are for the development as indicated on Drawing No 

133.01.01 to 03, that was submitted with the application; 
   
 (b) that building plans be submitted to the Building Department for approval; 
   
 (c) that all the conditions in the Services Report (attached as Annexure I), be 

complied with; 
   
 (d) that the approvals do not absolve the applicant from compliance with any 

other relevant legislation, and 
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 (e) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with. 
   
4. that the applicant be notified of its right of appeal in terms of Section 78 of the 

Overstrand Municipality By-Law on Land Use Planning, 2015 with regard to the 
above conditional approvals. 

 
14. REASONS FOR RECOMMENDATION POINT 1 AND 3 

 
 The encroachment of the lateral building line has a minimal impact on the 

adjoining neighbour. 
 The proposal is in line with the character of the area. 
 The application has followed due procedure. 
 None of the internal departments have any objection. 
 Local and provincial departments have provided supporting comments for the 

proposed application. 
 The relevant legislation was considered with the removal of the restrictive 

conditions in the Title Deed. 
 The proposal is compliant with the spatial policies contained in the SDF. 
 The proposal is constant with the spatial principles as set out in SPLUMA and 

LUPA. 
 

15. Annexures 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed 
Annexure E: Objection received 
Annexure F: Applicant’s comment on the objection 
Annexure G: Comment: Fire Services 
Annexure H: Comment: Building Department 
Annexure I: Services Report 
Annexure J: Comment: Telkom 

 
 

AUTHOR 

Name :   P ROUX 

SACPLAN Reg No:   A/2246/2015 

Signature :  _________________ 

Date:   _________________ 
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REGISTERED PLANNER 

Name :   S VAN DER MERWE 

SACPLAN Reg No:   A/1850/2014 

Signature :  _________________ 

Date:   _________________
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