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4.3 
ERF 376, 5 MAIN ROAD, GANSBAAI, OVERSTRAND MUNICIPAL AREA: PROPOSED 
REZONING AND REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS: MESSRS 
CONRADIE, GOODWIN AND ASSOCIATES ON BEHALF OF EC O’CONNOR 
 
376 GGB (3047/2019) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
26 May 2020 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 3 May 2019 from Messrs Conradie, Goodwin 
and Associates on behalf of EC O’Connor in terms of the Overstrand By-Law on 
Municipal Land Use Planning, 2015 (By-Law) applicable to Erf 376, Gansbaai for the 
following: 

 
• removal of restrictive title conditions C.2(a), C.2(b), C.2(c), C.2(d) and C.2(e) as 

contained in Title Deed T34452/88 in terms of Section 16(2)(f) of the By-Law, and 
• rezoning from Residential Zone 1 (SR1) to Business Zone 3: Local Business (B3) 

in terms of Section 16(2)(a) of the By-Law in order to accommodate shops, 
offices and flats above ground floor on the property. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, the 
proposed Site Development Plan is attached as Annexure C and Title Deed 
T34452/88 as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal  

 
3. BACKGROUND / SITE HISTORY 

 
Erf 376, Gansbaai is situated along the eastern side of Main Road and measures 
744m² in extent.  The property is zoned for Residential Zone 1 purposes and 
developed with a dwelling house and associated outbuildings. 

 
The application proposes the rezoning of the property from Residential Zone 1: 
Single Residential to Business Zone 3: Local Business.  It is the intention to develop 
the property for commercial purposes in accordance with the provisions of the 
Overstrand Zoning Scheme Regulations, i.e. for shops and offices that will 
compliment both the village character of Gansbaai, whilst at the same time promote 
economic expansion of the town along Main Road. 

 
In addition, the application entails removal of the following restrictive title conditions 
found in Deed of Transfer T34452/88, namely: 

 
C. 2.(a) Hierdie erf mag nie onderverdeel word nie. 

 
C. 2.(b) Hierdie erf mag slegs vir bewoningsdoeleindes gebruik word. 

 
C. 2.(c) Slegs een woning, tesame met die nodige buitegeboue mag op hierdie 

erf opgerig word. 

107



MUNICIPAL PLANNING TRIBUNAL  25 JUNE 2020 

 
 
 

C. 2.(d) Op nie meer as veertig persent van die oppervlakte van hierdie erf mag 
gebou word nie. 

 
C. 2.(e) Geen gebou of struktuur of enige gedeelte daarvan behalwe grensmure 

en heinings, mag binne 4,72 meter van die straatlyn wat ‘n grens van 
hierdie erf vorm, opgerig word nie, ook nie binne 3,15 meter van die 
agtergrens of 1,57 meter van die sygrens van ‘n aangrensende erf nie, 
met dien verstande dat ‘n buitegebou met die toestemming van die 
plaaslike owerheid op die voorgeskrewe ruimte tussen die agtergrens 
en die hoofgebou opgerig mag word, mits sodanige buitegebou nie ‘n 
hoogte van 3,05 meter te bowe gaan nie, watter hoogte gemeet moet 
word van die vloer tot die ankerplaat, en mits geen gedeelte daarvan vir 
bewoningsdoeleindes deur mense aangewend word nie. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The applicant’s motivation (refer to Annexure B) is summarised as follows: 

 
 Development philosophy for Gansbaai, especially Main Road changed since 

the restrictive title conditions were imposed with reference to densification, 
promotion of economic growth, optimal use of services, strengthening of the 
CBD, and the creation of exciting, yet functional living environments. 

 Accessibility of Gansbaai in relation to regional attractions makes Overstrand as 
well as Gansbaai one of SA’s best eco-tourism and outdoor adventure 
destinations. 

 The subject properties’ location at the entrance to the town lends itself for 
commercial development. 

 Several properties in close proximity have already been rezoned for commercial 
purposes. 

 The subject property is now part of the CBD and earmarked for residential 
development, whilst the title deed restrictions of this extension of the town 
served to protect the residential integrity, character and land use of the built 
environment at that time. 

 On-site parking will be provided in accordance with the provisions of the 
Overstrand Zoning Scheme Regulations. 

 The proposal complies with the planning principles in terms of LUPA and 
SPLUMA. 

 The application for removal of restrictive title conditions complies with the 
criterial specified in Section 35(4) of the Overstrand Municipal Land Use 
Planning By-law, 2015. 

 The proposal complies with the Growth Management Strategy. 
 Rezoning will not infringe on existing rights, or impact negatively on the built or 

natural environment. 
 The proposal will contribute to the creation of a functional CBD. 
 The proposal will create employment opportunities. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 25 July 2019 30 August 2019 
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Gazette Yes 26 July 2019 30 August 2019 

Notices Yes 25 July 2019 30 August 2019 

Ward councillor Yes 26 July 2019 30 August 2019 

Total comments THREE (3) objections were received 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Services 26/07/2019 Annexure G. 

Building Control 10/08/2019 No objection. 

Waste Management 13/08/2019 No objection. 

Telkom 16/08/2019 Annexure H. 

Traffic 26/08/2019 Supported. 

Department of Transport and 
Public Works 

27/08/2019 Annexure I. 

Environmental Section 30/08/2019 No objection. 

Engineering Services 29/10/2019 Annexure J. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Letters of comment had been received from A Huisamen, the owner of Erf 523, 
Gansbaai, MM Groenewald and PH Lourens, the owners of Erf 375, Gansbaai and 
FG Summer the owner of Erf 379, Gansbaai.  The letters of comment are attached 
as Annexure E and the applicant’s comment thereon as Annexure F.  
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No objection was raised to the proposed rezoning (although the heading refers to 
application for rezoning and removal of restrictive title conditions) provided that 
general living conditions of the adjoining properties not be negatively impacted upon.  
The main points of comment being raised are the following: 

 
Point of comment 

 
Neighbouring properties are predominant single residential and portray 
heritage aspects on Main Road, thus requests that the proposed development 
retain the residential pattern and character of Main Road. 

 
Applicant’s comment 

 
The applicant did not respond to this comment. 

 
Town Planner’s comment 

 
The subject property is not a heritage property and was not identified in the heritage 
survey.  The applicant states in the Motivation Report that the proposed commercial 
use will be accommodated within the existing buildings on the property, thus in 
accordance with the point of comment.  Should the property in future be 
redeveloped, the applicant will be required to submit a Site Development Plan, 
demonstrating compliance with the Scheme Regulations, including building lines.  In 
regard the Scheme Regulations under Business Zone 3 contains more restrictive 
lateral- and rear building lines, compared to the existing zoning. 

 
Point of comment 

 
The notice does not fully describe the application, thus raising concern that 
the development could incorporate consent uses (i.e. restaurant, place of 
entertainment and sale of liquor) which will adversely impact the 
neighbourhood in terms of noise levels, traffic and serenity. 

 
Applicant’s comment 

 
The application clearly refers to the application as being rezoning from Residential 
Zone 1 to Business Zone 3, allowing for flats, offices and flats above ground floor. 

 
Town Planner’s comment 

 
The applicant’s comment is noted and agreed with and will facilitate development of 
the subject property in accordance with the applicable primary rights pertaining to 
Business Zone 3 : Local Business.  The proposed development does not incorporate 
applications for consent use applicable to Business Zone 3 properties.  The 
applicable primary rights do not permit the operation of a restaurant which is a 
consent use. 

 
Point of comment 

 
Concludes that a development comprising offices and residential apartments 
are supported, but that the establishment of a commercial / entertainment 
element would ruin the character of the neighbourhood. 
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Applicant’s response 
 

The applicant is of view that the objection mainly relates to the creation of a 
restaurant and place of entertainment, which also includes the sale of liquor and/or 
gambling, not forming part of the application.  Further the applicant states that the 
sale of liquor and gambling be prohibited in terms of the Resolution of the Municipal 
Planning Tribunal. 

 
Town Planner’s response 

 
The applicant’s comment is noted.  It should be pointed out that the letters of 
comment clearly states that they do not object to rezoning, but concludes that offices 
and residential apartments are supported, whilst commercial / entertainment facilities 
could adversely impact upon the surrounding neighbourhood. The aforesaid is 
contradictory with the initial statement. 

 
The applicable primary rights, being shops, offices and flats above ground floor do 
accommodate commercial use, opposed to the aforesaid. 

 
The application does not entail any of the consent uses applicable to Business Zone 
3, which amongst others includes restaurant, place of entertainment / gambling.  The 
aforesaid will therefore be dealt with in the conditions of approval, thereby ensuring 
that the character of the area comprising mixed land uses is not adversely affected. 

 
Point of comment 

 
That in the interest of the privacy the crumbling vibracrete wall between Erf 379 
and the application property be replaced with at least a 1,7m high vibracrete 
boundary wall. 

 
Applicant’s response 

 
The applicant did not respond to this comment. 

 
Town Planner’s comment 

 
The comment is noted.  The matter is however considered to be a civil matter 
between the respective property owners. 

 
Point of comment 

 
The letting of residential accommodation on Erf 380 result in his property 
being used as a dumping ground (bottle caps, plastic and cigarette butts). 

 
Applicant’s response 

 
The applicant did not respond to this comment. 

 
Town Planner’s response 

 
The comment is noted.  This however is speculative as the property is currently 
single residential.   
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8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

Refer to paragraph 7 above. 
 

9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 
objections/and response thereon) 

 
Refer to paragraph 7 above. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application. 

 
Spatial Justice 
The proposal will not perpetuate past spatial imbalances and will provide 
access to opportunities, i.e. commercially zoned land and development 
opportunities. 

 
Spatial sustainability 
Commercial use of the application property will promote a compact CBD, 
enhance pedestrian access to the CBD and will allow future mixed use, in line 
with the SDF and OMGMS.  The proposed development will not impact on 
agricultural land or environmental sensitive or biodiversity rich areas.  The 
application is thus deemed spatially sustainable. 

 
Efficiency 
The proposed development in accordance with the SDF and OMGMS promotes 
a compact CDB, optimal use of space, energy, infrastructure, resources and 
land.  The proposal also promotes densification and urban development 
typologies, thus consistent with the principle of efficiency. 

 
Spatial Resilience 
The proposed development will allow for / provide land use options allowing for 
flexibility in the use of the property.  The principle relates to climate change to 
ensure that structures and occupants will be able to use their properties with 
little as possible physical and financial discomfort.  The proposal is consistent 
with the applicable strategic policy documents, which adheres to the principle of 
spatial resilience. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 
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10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 
Use Planning Act, 2014 (Act 3 of 2014) 

 
Same as Point 10.2 above. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 

 
Consistent with the Spatial Development Framework. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
Municipal services are available.  The proposal is supported by the Engineering 
Services Department, subject to conditions, including the payment of a bulk 
development contribution levy. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
The proposed rezoning does not trigger Section 38 of the Heritage Resources 
Act. 

 
The property is not accessed from a municipal street and as such was 
circulated to Department of Transport for comment, which department did not 
object. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial Documents.  The 
application is in line with the Overstrand Zoning Scheme to accommodate the 
land uses through an application process. 

 
10.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

The removal of restrictive title conditions C.2(a)-(e) as contained in Title Deed 
T34452/88 will enable the future development and use of the property for 
commercial purpose in accordance with the Scheme Regulations. 

 
The financial or other value of the rights 

 
The administrator upon approval of the township imposed restrictive conditions, 
the removal of which will permit the utilisation of the property in accordance 
with the Scheme Regulations, thus adding value for the owner, as well as the 
Municipality in terms of rates and taxes. 
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The personal benefits which will accrue to the holder of rights and/or to 
the person seeking the removal 

 
The Municipality gains no benefits in keeping or removing the restrictive 
conditions. 
The personal benefits which will accrue to the person seeking the 
removal 

 
Removal of restrictive title conditions will enable the development of the 
property in line with the character of the area and parameters as stipulated in 
the Overstrand Municipal Zoning Scheme, 2013. 

 
The social benefit of the restrictive condition remaining in place, and/or 
being removed/amended 

 
Removal will allow for enhanced development rights, increased income 
(applicant / council), economic investment and job creation.  The opinion is thus 
held that there will be no social benefit if the restrictive conditions remain in 
place. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
Application is made for Removal of conditions C.2 (a)-(e) as contained in Title 
Deed T34452/88.  Conditions C.2(f) will be retained (refer to Annexure D). 

 
11. THE DESIRABILITY OF THE PROPOSAL 

 
The subject property is situated along Main Road, Gansbaai towards the 
northern edge of the CBD.  The surrounding area comprises of a mixture of 
commercial, authority (SAPS) and single residential land uses, whilst properties 
directly abutting the subject property is zoned for single residential use.  
Existing commercial uses towards the northern end of the CBD comprises 
offices as well as the future day hospital, whilst uses along Main Road to the 
south also includes shops, restaurants, beauty clinic and a hair salon. 

 
The proposed rezoning will facilitate the future development of the property in 
accordance with the Scheme Regulations for offices, shops and flats above 
ground floor.  The applicant indicated that initially the existing buildings will be 
utilised for commercial purposes, thus for shop or office purposes.  Should the 
property in future be redeveloped, the applicant will be required to submit a Site 
Development Plan, demonstrating compliance with the applicable development 
parameters, including on-site parking provision. 

 
Initially the status quo will be retained in that commercial use will be limited to 
the existing buildings on the subject property.  Thus, the proposed land use is 
compatible with the character of the area. 

 
The application does not entail consent uses under Business Zone 3, as per 
the letters of comment.  The applicant agreed to a restriction on the future use 
of the premises for the sale of liquor and gambling to be incorporated in the 
conditions of approval, should the application be supported.  The opinion is 
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therefore held that the proposal will not unacceptably detract from the vested 
rights of adjoining properties. 

 
Access to a parking area rear of the property will be obtained from an upgraded 
access in accordance with the requirements of the Department of Transport.  
On-site parking will be available in accordance with the provisions of the 
Scheme Regulations.  No objections were raised by Engineering Services with 
regard to the proposed access and parking, whilst the proposal is also 
supported by the Department of Transport subject to the widening of the 
existing access to enable two-way traffic. 

 
The rezoning is consistent with the applicable policy documents and considered 
compatible with the character of the area. 

 
The proposed rezoning and removal of restrictive title conditions will promote 
the economic growth and strengthens the CBD of Gansbaai, provide much 
needed employment opportunities, whilst ensuring optimal use of services.  
Having had regard to the above, the rezoning of the property is considered 
desirable. 

 
12. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2015 (By-Law) for the removal of 
restrictive title conditions C.2(a), C.2(b), C.2(c), C.2(d) and C.2(e) as contained 
in Title Deed T34452/88 applicable to Erf 376, Gansbaai, be approved in 
terms of the provisions of Section 61 of the By-Law; 

  
2. that the application in terms of Section 16(2)(a) of the By-Law for the rezoning 

of Erf 376, Gansbaai from Residential Zone I: Single Residential (SR1) to 
Business Zone 3: Local Business (B3)) in order to accommodate shops, offices 
and flats above ground, be approved in terms of the provisions of Section 61 
of the By-Law; 

  
3. that the approvals in paragraphs 1. and 2. above be subject to the following 

conditions: 
  
 (a) that prior to the commencement of the development parking layout 

demonstrating compliance with the applicable development parameters 
pertaining to Business Zone 3 be submitted for approval by the 
Authorised Official; 

   
 (b) that the parking layout be implemented in accardance with the approval 

in (a) above; 
   
 (c) that the requirements of Engineering Services (attached as Annexure J), 

be adhered to; 
   
 (d) that building plans be submitted to the Building Department for approval, 

and that all conditions of the Building- and the Fire Department be 
complied with at that stage; 
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 (e) that applicable rates and service tariffs, as determined by the annual 

budget be made applicable, which tariffs are automatically adjusted in 
terms of the annual budget; 

   
 (f) that the display of signage be subject to compliance with the Municipal 

By-Law on Signage; 
   
 (g) that this permission do not permit the sale of liquor or the provision of 

gambling facilities; 
   
 (h) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with, and 
   
 (i) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation. 
   
4. that the applicant and persons who commented be notified of their right of 

appeal in terms of Section 78 of the Overstrand Municipality By-Law on Land 
Use Planning, 2015 with regard to the above conditions of approval. 

 
13. REASONS FOR RECOMMENDATION 

 
 The application has followed due procedure. 
 The development is consistent with the applicable strategic policy documents. 
 The development is consistent with the planning principles. 
 The development has a limited impact. 
 The character and morphology of the surrounding area will be maintained. 

 
14. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D:  Title Deed T34452/88 
Annexure E: Objections 
Annexure F: Comment on objections 
Annexure G: Comment: Fire Services 
Annexure H: Comment: Telkom 
Annexure I: Comment: Department of Transport and Public Works 
Annexure J: Services Report 

 
SIGNATURE 
 

REGISTERED PLANNER 
 

Name:   SW VAN DER MERWE 
 

SACPLAN Reg No:   A/1850/2014 
 

Signature:  ___________________ 
 

Date:   ___________________
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