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LAND USE PLANNING REPORT – MUNICIPAL PLANNING TRIBUNAL (MPT) 
 

ERF 10558, FAIRWAYS AVENUE, EASTCLIFF, HERMANUS, OVERSTRAND MUNICIPAL AREA: 
PROPOSED AMENDMENT OF THE CONDITIONS OF APPROVAL AND AMENDMENT OF THE SITE 
DEVELOPMENT PLAN: MESSRS PLAN ACTIVE TOWN- AND REGIONAL PLANNERS ON BEHALF OF 
NMH TRADING 23 (PTY) LTD 
 

 
 
 

 
 

Reference number 10558 HEC (3368) 
Application 

submission date 
12 JULY 2016 Date report finalised 12 JUNE 2017 

PART A: AUTHOR DETAILS 

First name(s) Petrus 

Surname Roux 

Job title Town Planner 

SACPLAN registration 

number  
A/2246/2015 

Directorate/Department Infrastructure and Planning 

Contact details 
028 313 8900 
petrusroux@overstrand.gov.za  

PART B: APPLICANT DETAILS 

First name(s) John 

Surname McLachlan 

Company name  Plan Active Town- and Regional Planners 

SACPLAN registration 

number  
N/A 

Is the applicant authorised to 

submit this application 
Yes N 

Registered owner(s) NMH TRADING 23 PTY LTD 

PART C: PROPERTY DETAILS  

Property description 

(in accordance with Title 

Deed) 

ERF 10558, HERMANUS 

Physical address Berg Street/Fairways Street, Eastcliff Town/City Hermanus 

Current zoning GENERAL RESIDENTIAL 
Extent 

(m2 /ha) 
1,1060 ha 

Are there existing buildings on the 

property? 
Yes N 

Applicable zoning 

scheme 
Overstrand Municipality Zoning Scheme Regulations, 2014 

Current land use Residential 
Title Deed number 

& date 
T14320/2008 
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Any restrictive title 

conditions applicable 
Yes No 

If Yes, list 

condition 

number(s) 

 

Any third party conditions 

applicable? 
Y No If Yes, specify  

Any unauthorised land 

use/building work 
Yes No If Yes, explain  

PART D: PRE-APPLICATON CONSULTATION  

Has pre-application consultation been 

undertaken? 
Yes No  

PART E: LIST OF APPLICATIONS 

Amendment, deletion or 

imposition of conditions in 

respect of existing approval   
√ 

Amendment of site 

development plan 
√   

PART F: APPLICATION DESCRIPTION  

An application was received from Messrs PlanActive Town- and Regional Planners on behalf of NMH Trading 23 (Pty) Ltd 
for the following: 
 

 amendment of the conditions of approval in terms of Section 16(2)(h) in order to allow the development of twelve 
(12) residential sectional title units with its own double garage in terms of Section 47 of the Overstrand By-Law on 
Municipal Land Use Planning, 2016; 

 amendment of the Site Development Plan (SDP) in order to allow the development of twelve (12) residential 
sectional title units with its own double garage in terms of Section 47 of the Overstrand By-Law on Municipal Land 
Use Planning, 2016. 

PART G: BACKGROUND  

 
Erf 10558 (Precinct 3), Hermanus forms part of the layout of the Hermanus Golf Estate which was approved in 2002 by the 
Department of Environmental Affairs and Development Planning (DEA&DP).  Ten (10) golf lodges were approved for the 
subject property; however only six (6) lodges, with a clubhouse and swimming pool were indicated on the SDP due to site 
constraints. 
 
The golf lodges were marketed, however little interest was received, thus indicating that there is no market for the type of 
lodges.  Precinct 4 which was approved at the same time as golf lodges and which have similar characteristics to the 
subject property were converted to sectional title residential units.  The market showed interest in the residential units and 
therefore the owner of Erf 10558 (Precinct 3) wishes to do the same. 
 
The applicant therefore wishes to create two (2) residential sectional title units within each of the footprints of the golf units.  
Furthermore, the club house and swimming pool will be removed in order to allow an additional garage at each of the 
proposed units.  Therefore twelve (12) residential units will be created, each with its own double garage. 
 
It should be noted that the application was considered by the Municipal Planning Tribunal on 22 February 2017 which 
resolved that the application be referred back for further investigation with regard to: 
 
• the value of the property with its current rights versus the value with the rights applied for; 
• the impact on the CBD revitalisation project should the proposed bypass road not be constructed, and 
• the impact on the local economy should the proposed bypass road not be constructed, 
 
The abovementioned points will form part of the evaluation of the desirability of the application. 
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PART H: SUMMARY OF APPLICANTS MOTIVATION 

 
 The site plan is already approved. 
 Services are already installed. 
 The same footprint will be kept with the change from lodges to units. 
 Approval has already been obtained from DEA&DP and therefore it is not required to amend the Record of Decision 

(RoD). 
 The proposed amendments will not have a negative impact on the character of the area. 

 

PART I: SUMMARY OF PUBLIC PARTICIPATION 

Methods of advertising Date published Closing date for comments 

Press Yes N N/A 25/08/2016 30/09/2016 

Notices Yes N N/A 25/08/2016 30/09/2016 

Ward councillor Yes N N/A 25/08/2016 30/09/2016 

Total valid 

comments 
None 

Total comments and 

petitions refused 
N/A 

Valid petition(s) Y No If yes, number of signatures  

Community 

organisation(s) 

response 
Y N N/A Ward councillor response Yes No  N/A 

Total letters of 

support 
One (1) 

Was public participation undertaken in accordance with Section 48 of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2016 
Yes N 

PART J: SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Three (3) letters were received from the surrounding property owners, namely ML Blom, M Crous and OH & BME Broodryk.  
The letters received from M Crous and OH & BME Broodryk are indeed objections which were received late.  Therefore the 
letters will not form part of the evaluation of this application.  The applicant were notified of the late objection and responded 
on the objections: 
 
The letter from OH & BME Broodryk (Erf 1159) is summarized as follows: 
 
Objection 
 
When the objector bought the adjacent property in 2015 the objector was informed that no further development will take 
place except for the provincial road and the golf lodges. 
 
The development will not be objected to except if the buildings developed are double storey. 
 
The following must be considered with the approval of the application: 

 only single storey development; 

 highest aesthetical quality must be kept; 

 privacy must be kept from the access road; 

 the property owner must construct a wall or planting to promote privacy; 
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 no high trees against the proposed wall which will restrict views; 

 noise must be kept to a minimum at the maintenance/store room; 

 no grouping of workers or the service of machinery must be allowed at the maintenance/store room; 

 the use of the maintenance/store room must be limited to what it is indicated for; 

 area must be kept clean and tidy; 

 maintenance/store room may not be converted to servant’s quarters; and 

 storm water through Erf 1159 must first be properly consulted before it can be done. 
 
Applicant’s Comment 
 
The objections are noted however, there is no objection made against the amendment of the conditions of approval or the 
SDP.  No other development will take place except the sectional title units.  The lists of conditions are addressed in the 
motivation. 
 
Structures will be kept to single storey and be of high aesthetical value. 
 
No servant’s quarters will be developed on site.  The site will be kept tidy and no grouping of workers at the 
maintenance/store room will be accepted.  
 
Town Planner’s Comment 
 
The applicant adequately addressed the issues raised by the objector. 
 
The letter from Mrs ME Crews is summarized as follows: 
 
Objection 
 
The objector does not object to the proposed application, but refers to issues regarding traffic flow in the immediate area 
(Fairways Street).  Traffic issues are mainly due to high traffic volumes during peak tourist seasons. 
 
Applicant’s Comment 
 
The traffic flow was considered with the compilation of the SDP.  Two (2) entrance lanes are proposed for the development 
with additional stacking distance in order not to interrupt traffic flow.  Traffic issues are however limited to peak tourist 
season. 
 
Town Planner’s Comment 
 
The objection received is not against the proposed application, but issues regarding traffic volumes.  The application was 
however circulated to the Roads Department, Engineering Department and Traffic Department and no objection was 
received against the proposed application and the effect that it might have on traffic volumes. 
 
The letter from ML Blom (Erf 1153) is summarized as follows: 
 
Objection 
 
The applicant supports the application.  However, requests to be informed should the golf cart charging area become 
roofed. 
 
Applicant’s Comment 
 
The SDP indicates the golf cart charging area unroofed. 
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Town Planner’s Comment 
 
The golf cart charging area is within building lines.  Should the applicant construct additional structures in that position then 
an application will have to be submitted and the adjacent property owners will receive notice 
 

PART K: SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL DEPARTMENTS 

Name  
Date 
received 

Summary of comments Recommendation  

Department of 
Environmental 
Affairs and 
Development 
Planning 

24/05/2016 Attached as Annexure F. Positive  Negative Comment 

Operational Manager 25/08/2016 No objection. Positive  Negative Comment 

Building Department 30/08/2016 
Supported subject to plans to be 
submitted in compliance with SANS 
10400. 

Positive  Negative Comment 

Eskom 31/08/2016 No objection. Positive  Negative Comment 

Area Manager 06/09/2016 No objection. Positive  Negative Comment 

District Health 11/09/2016 Approval recommended. Positive  Negative Comment 

Heritage and 
Aesthetics 
Committee 

15/09/2016 Supported. Positive  Negative Comment 

Fire Department 21/10/2016 

 Developer must provide fire hydrants 
in compliance with section 4.35.4 – 
Housing Complex of SANS 
10400T:2011. 

 All structures must comply with 
requirements of SANS 
10400T:2011Fire Protection 
regulations. 

Positive  Negative Comment 

Waste Management 21/10/2016 No objection. Positive  Negative Comment 

Department of 
Agriculture 

21/10/2016 

No objection.  The recommendation of the 
Environmental Assessment Practitioner is 
supported all measures of the 
Environmental Management Programme 
should be adhered to. 

Positive  Negative Comment 

Electrical 
Department 

22/09/2016 

The electricity department does not have 
a problem with the above mentioned 
development. However keep in mind that 
although the capacity was reserved many 
years ago no payment was made for the 
bulk contribution or notified maximum 
demand.  An application must be made 
for the required load in writing, to the 
electrical department to acquire a 
Quotation. 
The following are also concerns that must 
be raised:  
 

Positive  Negative Comment 
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1. There is a service servitude for 11kV 
feeder cables running through the 
premises as on the attached drawing 
which cannot be moved.  Please apply 
for wayleaves at the electrical 
department before any excavation 
commence. 

 
2. There is an 11kv switching station on 

the Golf course and Electricians need 
access through this development 24/7.  
(Attached as Annexure G). 

Telkom 03/11/2016 Attached as Annexure H. Positive  Negative Comment 

Engineering 
Department 

11/11/2016 Attached as Annexure I. Positive  Negative Comment 

Department of 
Transport and Public 
Works 

07/08/2016 
22/12/2016 
09/06/2017 

Attached as Annexure J.  Positive  Negative Comment 

PART M: MUNICIPAL ASSESSMENT OF COMMENTS 

It is clear that all internal departments support the proposed application.  It should be noted the first letter received from the 
Western Cape Department of Transport and Public Works dated 7 September 2016, stated the following:  “This branch is 
not directly affected by this application and thus has no comment in terms of the Land Use Planning Ac, No 3 of 2014.”  The 
letter was withdrawn and replaced by the letter dated 22 December 2016.  In short the new letter states that the subject 
property is affected by the proposed Hermanus Bypass or the re-alignment of proclaimed Main Road 28 or the R43. 
 
The proposed Bypass is a key component of achieving the desired outcomes for the CBD Revitalisation Project.  The 
estimated cost is R120 million. 
 
The planning phase is nearly complete and only the Route Determination authorisation is outstanding where after the road 
will be formally proclaimed. 
 
Two (2) alternatives are being considered and both impact Erf 10558.  According to a figure in the letter it is shown that the 
proposed Bypass will run through the subject property. 
 
After the Municipal Tribunal referred the subject item back for further investigation, more clarity was sought from the 
Department of Transport and Public Works.  An official statement was provided on 9 June 2017.  This statement is also 
attached as Annexure J and will be discussed under the desirability of the application. 

PART N: MUNICIPAL PLANNING EVALUATION ( REFER TO RELEVANT CONSIDERATIONS GUIDELINE) 

Was the application processed correctly (if no, elaborate below): Yes N 

 

Is the proposal consistent with the principles referred to in chapter 2 of SPLUMA and Chapter VI of 

LUPA? (can be elaborated  further below) 
Yes N 

 

(In)consistency with the Spatial Planning and Land Use Management Act, 2013 (Act 16 of 2013) 

It should be noted that the approval for the subdivision and rezoning of this property happened a decade before the new 
legislation was implemented.  Furthermore, the proposed amendments are minor enough that it does not affect the original 
approval for the rezoning, but rather how the SDP is going to be implemented.  Thus the application is in line with the 
planning objectives applicable to this application.  The objective relating to: 
 

119



 
 

 

Page 7 of 100 

 

 

Efficiency 
The application will ensure that the existing resource, land is used to its maximum in an affordable manner. 
 
Good Administration 
 
The application follows the required planning procedures to ensure all structures are legal and a good public participation 
process has been followed. 
 

 
(In)consistency with the principles referred to in Chapter Vl of the Land Use Planning Act, 2014 (Act 3 of 2014) 
 
Same as above. 

 
(In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 
The land use will remain the same.  The opinion is held that the proposed residential units will have the same impact as the 
approved lodges. 

 
(In)consistency with guidelines prepared by the Provincial Minister 
 
N/A 

 
Impact on Municipal Engineering Services 
 
Refer to the services report attached as Annexure I. 

 
Outcomes of investigations/applications i.t.o other legislation 
 
N/A 

 
Existing and proposed zoning comparisons and considerations 
 
The zoning of the property will not change and the application is only for the amendments of the approved SDP.  The 
current footprints of the lodges will be maintained and the swimming pool and clubhouse area will fall away in order to allow 
an additional garage at each dwelling. 
 

 
The desirability of the proposal 
 
As stated under the background heading of this item; the application was considered by the Municipal Planning Tribunal on 
22 February 2017 which resolved that the application be referred back for further investigation with regard to: 
 
• the value of the property with its current rights versus the value with the rights applied for; 
• the impact on the CBD Revitalisation Project should the proposed bypass road not be constructed; and 
• the impact on the local economy should the proposed bypass road not be constructed. 
 
Before commencing with the discussion on the aforementioned points it should be explained at what stage the process for 
the proposed bypass road is.  The Environmental Impact Report (EIR) submission is advertised for public comment and it is 
anticipated that the final decision will be gained in early 2018.  Subsequent to authorization having been obtained, portions 
of the Fernkloof Nature Reserve will be de-proclaimed and the bypass be proclaimed.  The design process will follow suit.  
The estimated duration of the process going forward is twelve (12) to eighteen (18) months.  Only after the aforementioned 
process has been finalised, construction of the road will be based on funding availability. 
 
It is assumed that procurement of land (buying out of land) will only take place once the bypass has been proclaimed, this 
assumption is further supported by paragraph 10 of the latest letter provided by the Department of Transport and Public 
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Works (attached as Annexure J). 
 
The points of referral will be used as a structure to the discussion that follows pertaining to the additional information 
received and the investigation of the points. 
 

 In the first instance: the value of the property with its current rights versus the value with the rights applied 
for: 

 
A valuation of the property was done by Boland Valuers BK.  Four (4) market valuations were determined.  The property 
with its current rights, undeveloped and developed, and property with the proposed rights, undeveloped and developed.  
The table below indicates the market values as determined by Boland Valuers BK.   
 
Table 1: Valuation of Erf 10558 HEC 
 

Erf 10558 HEC Current rights Proposed rights Difference 

Undeveloped R8 925 000 R12 645 000  R3 720 000 

Developed R25 609 000 R36 778 000 R11 169 000 

Difference R16 684 000 R24 133 000 N/A 

 
The difference between the two (2) developed scenarios (current versus proposed rights) and the undeveloped scenarios 
shows an increase of R7 449 000, ie, R 11 169 000 – R 3 720 000. 
 
What must also be considered is the difference in market value between the property undeveloped versus developed.  With 
the current rights the difference is R16 684 000 and with proposed rights it is R24 133 000, an increase in value 
of R7 449 000. 
 
Considering the total cost of the proposed bypass, ie, approximately R109 000 000 the value of Erf 10558 with its current 
rights is already 8,2% of the estimated cost.  The draft version of the Scoping Report also estimated that the amount 
reserved for the procurement of property is R12 000 000.  This is unfeasible as the undeveloped Erf 10558 with its current 
rights will already consume R8 925 000 of the R12 000 000 which leaves only around R3 075 000 for the procurement of 
several other erven including municipal owned land.  Considering the aforementioned the estimated cost of the bypass 
provided be considered when assessing whether or not the bypass will be affected by the proposed development. 
 
It should be noted that the valuation were sent to the Western Cape Department of Transport and Public Works.  This was 
done in order to receive indication on whether or not the Department of Transport and Public Works would consider the 
increase in land value as a determent to the project costing of the proposed bypass. 
 
The letter provided on 9 June 2017 does not state specifically whether the increase in land value will have a negative 
impact on the approval and implementation of the Hermanus bypass.  However, paragraph 15 indicates that the 
Department of Transport and Public Works is not supportive of the proposed sectionalisation of the six (6) golf lodges and 
further paragraph 16 indicates that the Department of Transport and Public Works is willing to have round table discussion 
regarding the possibility of phasing the project, however at this stage no commitment can be provided towards the 
expropriation/compensation of the property owners. 
 
The valuation was done on the assumption that it will take one (1) year to dispose of the properties (units).  It should be 
remembered that twenty one (21) days are made provision for after the land use approval has been granted and only then 
may the sectional title units be registered and building plans approved.  Should the application be approved, or the 
developer commences with construction with the current rights on or before the end of June 2017, then the property will in 
all probability be developed prior to the bypass proclamation.  Therefore the amount applicable to the property will be that of 
the developed site.  It should be noted that construction of the bypass will only take place as and when funding is available 
and Council will not be able to deter the developer to develop the property while awaiting the relevant authority to allocate 
funding for the bypass. 
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 In the second instance: the impact on the Central Business District (CBD) Revitalisation Project should the 
proposed bypass road not be constructed 

 
Page 78 of the CBD Regeneration Framework outlines the implementation matrix of the proposed CBD Regeneration 
Projects.  Four (4) of the identified projects are directly related to the implementation of the proposed bypass.  The projects 
which are directly related include: pedestrian crossing points and Main Road linkages (Lemm’s Corner); Gateway to 
coastal/biodiversity walks; pedestrian promenade along Marine Drive; parking access and Main Road (Swallow’s Park), and 
Park Avenue upgrade (Swallow’s Park).  The aforementioned projects are directly related to the proposed bypass, because 
the projects will affect the vehicular and pedestrian movement which will impact the traffic flow of the main road and 
increase the traffic on the relief road.  The projects directly affected/related by to the proposed bypass, form the back bone 
of pedestrian and vehicular movement.  
 
Several of the other projects in the CBD Regeneration Framework are directly affected by the impact created by the 
abovementioned projects and therefore the projects are indirectly related to the bypass. 
 
A list of principles was derived to help guide the CBD Regeneration Framework and which feed the aforementioned projects 
as well as the aim/themes of the CBD Regeneration Framework.  The principles identified are the following: strengthen the 
sense of place, promote ease of access, encourage economically resilient development and create a vibrant public realm.  
The creation of a vibrant public realm and the promotion of ease of access directly feed from the pedestrian network which 
should be efficient, complete, safe, legible and comfortable.  Vehicular circulation should be efficiently managed with 
adequate provision of appropriately located parking. 
 
Considering the aforementioned, the aim and principles of the CBD Regeneration Framework seeks to create a CBD which 
will attract tourists through the sense of place and ease of access (pedestrian and vehicular movement).  This in turn will 
promote the retail and office segments which will stimulate the economy.  It may therefore be stated that should the 
proposed Bypass not be constructed it will have a “knock-on” effect on the outcomes proposed by the CBD Regeneration 
Framework’s projects.  Thus the desired outcome of the projects proposed by the CBD Regeneration Framework will not be 
able to be delivered in full. 
 

 In the third instance: the impact on the local economy should the proposed bypass road not be 
constructed 

 
South Africa views tourism as an alternative source of income; be it on a national, provincial or local level.  In an article 
published by Statistics SA it was stated that in 2015 the tourism industry/sector contributed more towards the GDP than the 
agricultural sector.  It was determined that for every R100 produced by the South African economy, R3-10 was as a result 
of tourism.  Not only did tourism contribute to the GDP, but it also helped employ more than one (1) in every twenty two (22) 
people. 
 
It is for these reasons that the Overstrand Municipality’s IDP, SDF and IDF seek to promote tourism, economic and social 
development.  Furthermore, as stated on page 20 of the CBD Regeneration Framework:  “The economy of Hermanus is 
heavily reliant on tourism and the heritage resources of the CBD are crucial assets in sustaining and developing this 
economy.” 
 
A case study based on Knysna and the N2 Bypass was done in 2008.  A case study done in Hermanus with regard to the 
CBD identified similar issues as those encountered by Knysna.  The Knysna case study found that congestion was a 
disincentive for holiday makers and tourists.  What may be concluded from the Knysna case study is that the N2 Bypass 
development was urgently required in order to help mitigate congestion.  It did not have a negative impact on the tourism in 
the town.  Although there will be fewer people passing through the town on a daily basis, Knysna will still attract high 
volumes of tourists, especially around the times of the various events that are held in the town.  To a certain extent, the 
bypass development will even benefit the tourism industry as the decrease in traffic congestion will make the tourist 
experience more enjoyable and will place less strain on the infrastructure of the town.  Although Hermanus has not seen 
the same growth as Knysna, the findings of the case study may be applicable to Hermanus due to the similarities between 
the two (2) towns which are: they are viewed as tourist destinations; increase in year on year population growth, and are 
they used as thoroughfares to other destinations. 
 

122



 
 

 

Page 10 of 100 

 

 

All the tourists who visit Hermanus make use of vehicular transport.  Domestic and international tourists make use of the N2 
and/or R43 when entering Hermanus.  This is due to close proximity of the Cape Town International Airport.  It should be 
considered when tourists visit Hermanus CBD they want to have ease of movement to freely move and explore the 
destination.  It is therefore essential that ease of access is promoted while at the same time the sense of place is 
maintained/enhanced.  Inter alia less traffic congestion on our roads, means more tourists; more tourists mean more 
patronage of our tourism sites; more funds for the Municipality and the creation of more employment opportunities.  More 
employment opportunities, equate to less poverty, less poverty translates to less crime, and less crime to more tourists.  
Therefore the proposed Bypass will help alleviate the current traffic pressure on and with regard to the main road and less 
congestion.  This will allow the proposed projects contained in the CBD Regeneration Framework to be implemented which 
will help protect and enhance the pedestrian movement and also further establish a sense of place. 
 
Modelling done in terms of future growth trends is included in the final Scoping Report of the Proposed New CBD Bypass 
Road (Page 36).  It is stated that by 2035 the traffic volumes will exceed the capacity of many portions of the existing road 
network.  It may therefore be concluded that without intervention extended traffic congestion will occur due to growth 
patterns.  This will have a “knock-on” effect on the sense of place and ease of access with regard to tourism and economic 
facilities, which will ultimately cause tourists and clients to seek a desired destination/product elsewhere which can lead to a 
decrease in the economic activity in the CBD area. 
 
Having regard for the aforementioned; It must be stated that it is difficult to assess the precise effect the implementation or 
not of the Bypass will have on the economy of the Overstrand.  Therefore comment was gained from the Overstrand Legal 
Services which will have bearing on the decision which must be taken by the Tribunal. 
 
Comment from Legal Services 
 
Possible implications of the application being approved/not approved: 
 

a. The applicant will probably not be inclined to dispute possible conditions of approval, should conditions be imposed 
and be in compliance with the provisions of Section 69 of the By-Law.  Should the application not be approved, the 
applicant will in all probability lodge an appeal which should be successful.  In the event of an appeal not being 
successful, the applicant will probably take the matter to the High Court, and given the facts and merits, will succeed, 
and will it also obtain a cost order against the Municipality.  The question that has to be asked is whether the 
Municipality is desirous to follow this route or not?  The opinion is held that it is not desirous. 

 
b. The economic benefits of the bypass road to Hermanus per se far outweigh any possible negative implications, 

including the fact that the properties in issue may be more expensive when expropriation becomes an issue, although 
this will be a matter between the applicant and the provincial government; 

 
c. Further to point b. above and with reference to the issue of possible expropriation procedures, the applicant will be 

able to advance the argument that its decision to lodge the application was purely a business decision and that it did 
not have possible expropriation and accompanying higher land values in mind when having done so.  In any event will 
it also be able to argue that the final decision as to whether the bypass road will be constructed or not has not been 
taken, and that this aspect is in any event irrelevant as far as its application is concerned - this is not a requirement in 
terms of the relevant By-Law. 

 
d. There are no objections to its proposed departure ie to convert the lodges into a Sectional Title Scheme. 
 
e. One (1) aspect that may have a bearing on the Municipal Planning Tribunal's decision is the content of the 

Environmental Impact Report, but again, this is irrelevant as far as the applicant is concerned. 
 
To supplement the above it is important that the Municipal Planning Tribunal make a decision that is rational, reasonable 
and fair. 
 
Section 3(2) of the Promotion of Administrative Justice Act records the well-known principle at common law that fairness 
depends on the circumstances of each case.  In order to give effect to this right an administrator must generally provide that 
any person affected by an administrative act a clear statement of the administrative action. 
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It is important that the decision maker must base its action on the relevant evidence before it; this includes an accurate 
summary of the factual evidence.  The decision maker can simply not rely on the advices of others without knowing the 
factual grounds on which these advices were given, if must focus on the parameters set by the legislative framework, 
governing the application. 
 
Comment from Town Planning 
 
The comment received from Legal Services must be noted by the Municipal Planning Tribunal, because the decision taken 
by the Municipal Planning Tribunal must be based on factual evidence.  Currently it can be assumed/concluded that there 
will be a negative effect if the bypass is not developed.  However, no factual evidence can be provided nor is the 
development date of the bypass known.  What is known is that the applicant complied with the requirements of the By-Law 
and motivated the application accordingly.  The developer cannot be penalised based on the assumptions that the bypass 
will be approved in due time, further the outcome of the Environmental Impact Report referred to above is still unknown and 
could lead to further setbacks for the proposed bypass.  It is noted that the Department of Transport and Public Works does 
not support the application.  The Department of Transport and Public Works suggests possible means of negotiation and 
phasing the development on Erf 10558 where by the three (3) units which might not be affected by the bypass is developed 
first.  The suggestions made by the Department of Transport and Public Works for phasing is not feasible in this application 
as the whole property will have to be expropriated whether developed or undeveloped. 
 
Taking into account the input provided by the Legal Services, the latest comment from the Department of Transport and 
Public Works and the assumptions made in accordance of how the bypass may affect the CBD and tourism in Hermanus, 
there is no reason why the application should not be approved, except on account for the possible high expropriation as 
stated in Table 1 of this report. 
 

PART O: ADDITIONAL PLANNING EVALUATION  FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights 
 
N/A 
 
The personal benefits which will accrue to the holder of rights and/or to the person seeking the removal 
 
N/A 
 
The social benefit of the restrictive condition remaining in place, and/or being removed/amended 
 
N/A 
 
Will the removal, suspension or amendment completely remove all rights enjoyed by the beneficiary or only some 
of those rights 
 
N/A 
 

PART P: SUMMARY OF EVALUATION 

 
The application is to amend the conditions of approval and to amend the approved SDP. 
 
The proposed amendments are of such a nature that it does not have a negative impact on the character of the area. 
 
All municipal departments support the application.  Late objections were received.  However, the applicant did address the 
issues contained therein. 
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The Western Cape Department of Transport and Public Works does not support the proposed application.  However, the 
applicant has vested rights which date back to 2002.  Further, taking into account the input provided by the legal services, 
the latest comment from the Department of Transport and Public Works and the assumptions made in accordance of how 
the bypass may affect the CBD and tourism in Hermanus, there is no reason why the application should not be approved, 
except on account for the possible high expropriation as stated in Table 1 of this report. 
 
It is considered that the application is desirable and can be supported. 
 

PART Q: RECOMMENDATION 

 
RECOMMENDATION : 
   
1. that, in terms of Section 16(2)(h) of the Overstrand Municipality By-Law on Municipal Land Use 

Planning, 2016 (the By-Law) the application for the amendment of the conditions of approval on 
Erf 10558, Eastcliff, Hermanus, be approved in terms of the provisions of the By-Law; 

  
2. that, in terms of Section 16(2)(l) of the Overstrand Municipality By-Law on Municipal Land Use 

Planning, 2016 (the By-Law), the application for the amendment of the Site Development Plan on 
Erf 10558, Eastcliff, Hermanus, be approved in terms of the provisions of the By-Law, subject to the 
following conditions: 

  

 
(a) that building plans be submitted to the Building Department for approval, and that any 

conditions by the Fire- and Building Departments be complied with at that stage; 
   

 
(b) that all the relevant conditions as stipulated in the Record of Decision dated 11 July 2002 and 

the approval the Department of Environmental Affairs and Development Planning dated 30 
September 2003 attached as (Annexure F), be complied with; 

   

 
(c) that all the requirements from Electro Technical Services, Engineering Department and Telkom 

(attached as Annexures G-I), be complied with;  
   

 
(d) that the developer must provide fire hydrants in compliance with Section 4.35.4 – Housing 

Complex of SANS 10400T:2011 and that all structures must comply with the requirements of 
SANS 10400T:2011 Fire Protection Regulations; 

   

 
(e) that this approval only relates to the amendment of the Site Development Plan as indicated on 

the plan submitted by the architect (attached as Annexure C); 
   
 (f) that a body corporate be established with design manual and architectural design guidelines; 
   

 
(g) that this approval does not absolve the applicant from compliance with any other relevant 

legislation, and 
   

 
(h) that all other development parameters as prescribed in the relevant Zoning Scheme be 

complied with. 
   
2. that the applicant be notified of its right of appeal in terms of Section 78 of the Overstrand Municipality 

By-Law on Land Use Planning, 2016 with regard to the above conditions of approval. 
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PART R: REASONS FOR RECOMMENDATION 

 
 The application has followed due procedure. 
 The proposed structure has no negative impact on the surrounding area. 
 The proposed amendments will allow the development of the site which will in turn increase property value. 
 The applicant has vested rights which date back to 2002.   
 Taking into account the input provided by the legal services, the latest comment from the Department of Transport 

and Public Works and the assumptions made in accordance of how the bypass may affect the CBD and tourism in 
Hermanus, there is no reason why the application should not be approved, except on account for the possible high 
expropriation as stated in Table 1 of this report. 
 

PART S: ANNEXURES  

 
Annexure A: Locality Plan 
Annexure B: Motivation 
Annexure C: Site Development Plan 
Annexure D: Objections (late) 
Annexure E: Comment on Objections 
Annexure F: Record of Decision dated 11 July 2002; approval of the Department of Environmental Affairs and 

Development Planning dated 30 September 2003 and letter dated 24 May 2016 
Annexure G: Comment from Electro Technical Services 
Annexure H: Telkom 
Annexure I: Services Report 
Annexure J: Department of Transport and Public Works letters dated 7 September 2016, 22 December 2016 and 9 June 

2017 
Annexure K: Market Report compiled by Boland Valuers BK 
 

PART T: SIGNATURES 

 
Author name:                PETRUS ROUX 

Author signature:         _________________________ 

Date:                             ___________________ 

 
Registered planner name:         SCHALK VAN DER MERWE 

Registered planner signature:    ________________________ 

SACPLAN registration number:        A/1850/2014 

Date:                                            ____________________ 
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