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4.2 
ERF 5318, 23 CONTOUR STREET, FERNKLOOF, HERMANUS, OVERSTRAND 
MUNICIPAL AREA : REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS AND 
SUBDIVISION : MESSRS WRAP ON BEHALF OF THE JA KLEYNHANS TESTAMENTÊRE 
TRUST 
 
5318 HEC (3556) 
P Roux (028) 313 8900 Hermanus Administration 
26 May 2017 

 
1. EXECUTIVE SUMMARY 

 
To consider an application received on 15 December 2016 from Messrs Wrap on 
behalf of the owners of Erf 5318, Hermanus, for the following: 

 
Application in terms of Section 16(2)(f) for the removal of restrictive title conditions in 
Deed of Transfer No. T39326/1980, C(b), C(c), D(1), D(2), D(3), D(4) and D(5) in 
order to subdivide Erf 5318, Hermanus into four (4) portions. 

 
Application in terms of Section 16(2)(d) for the subdivision of Erf 5318, Hermanus 
into four (4) portions namely, Portion A ±1528m²; Portion B ±1582m²; Portion C 
±1522m² and a Remainder ±4545m². 

 
The Locality Plan of the property concerned is attached as Annexure A, the 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Subdivisional Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 5318, is situated in Fernkloof (i.e. Eastcliff), Hermanus and measures 9177m².  
The property is zoned for single residential use and is located in one of the historical 
residential areas of Hermanus.  The erf is developed with an existing dwelling and 
subservient outbuildings.  The applicant proposes to subdivide the subject property 
into four (4) erven in order to create three (3) additional erven.  The applicant also 
proposes to remove title deed restrictions which restrict the subdivision and 
development on the erven. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the subdivision is summarised as follows: 

 
 the property owner wishes to subdivide the subject property in order to create a 

Remainder with three (3) additional portions namely Portion A, B and C; 
 the applicant motivated the proposed subdivision under the following points: 

o surrounding erf sizes; 
o accessibility; 
o impact on the character of the area; 
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o erf shape; and 
o planning principles; 

 the zoning of the properties will remain unchanged; 
 the proposed property sizes are larger than the adjacent single residential 

zoned property sizes; 
 access to the Remainder of Erf 5318 will remain unchanged, additional access 

will have to be created from Arc Street for the proposed Portions A, B and C; 
and 

 title deed restrictions are applicable which the applicant wishes to remove as it 
can influence the viability and practicability of the proposed sites.  The applicant 
further motivates that the Zoning Scheme is more applicable to the site than the 
title deed restrictions. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 02/03/2017 07/04/2017 

Ward councillor Yes 02/03/2017 07/04/2017 

Total letters of support None 

Was public participation undertaken in accordance with Section 45- 49 of 
the Proposed Draft By-law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Operational 
Services 

03/03/2017 No objection. Positive 

Building 
Department 

06/03/2017 No objection. Positive 

Environmental 
Section 

15/03/2017 No objection. Positive 

Local Heritage 16/03/2017 Supported. Positive 

Heritage Western 
Cape 

28/03/2017 Annexure F. Positive 

Electro Technical 
Services 

31/03/2017 No comments. Positive 
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Telkom 03/04/2017 Annexure G. Positive 

Fire Services 07/04/2017 

No objection provided 
that all structural 
development is in 
compliance with the 
requirements of National 
Fire Protection 
Regulations SANS 
10400T : 2011 

Positive 

Engineering 
Services 

11/04/2017 Annexure H. Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Four (4) objections were received from the surrounding property owners.  Most of the 
issues raised correlate and therefore the points of the objection can be summarised 
together. 

 
(a) Erf 5318 is located in a low density area consisting of large residential 

erven with countrified surroundings 
 

Applicant’s response 
 

The property is situated in planning unit 2 of the OMGMS and the subdivision is 
in line with the densities as prescribed in the mentioned strategy 

 
Town Planner’s response 

 
The proposed sizes of the subdivisions will be in line with the average property 
size in the area.  The same parameters will be applicable to the proposed 
subdivided properties as are applicable to Erf 5318. 

 
(b) The proposed subdivisions are of a small size with narrow erf frontage 

which is in odds with the character of the suburb 
 

Applicant’s response 
 

The proposed sizes will be as follows: Portion A ±1528m²; Portion B ±1582m²; 
Portion C ±1522m² and a Remainder ±4545m².  This can hardly be seen as 
small erven.  The average erf frontage will be 28m in width which is adequate 
for the construction of a large dwelling.  Average size of the erven to the north is 
1200m² and to the south is 1500m² one has to regard the larger picture and not 
the isolated cases. 

 
Town Planner’s response 

 
Similar erf dimensions are found in the area.  It should be noted that the 
property across Erf 5318 is a vacant open area and therefore the street 
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frontage will not be noticeable as the street frontage pattern is not maintained 
throughout Arc Street. 

 
(c) An acceptable alternative will be to have two (2) larger subdivision erven 

which faces Arc street 
 

Applicant’s response 
 

Two (2) erven will not be economically feasible, as stated earlier the three (3) 
erven is in line with the erf sizes of the OMGMS. 

 
Town Planner’s response 

 
The objection is noted however, the impact of an additional residential property 
in an already developed residential area will be very low. 

 
(d) The proposed application will result in densification which will change the 

character of the residential area.  This will equally contribute to an 
increase in traffic, noise and human activity 

 
Applicant’s response 

 
The proposed density is in line with the OMGMS.  The creation will only be for 
three (3) additional erven and the traffic impact will be minimal. 

 
Town Planner’s response 

 
The usage of the proposed properties will remain the same as Erf 5318.  
Additional three (3) additional families will therefore not have a major impact on 
traffic and noise.  The impact on human activity is relative as it depends on the 
individuals perception of what is considered to be a negative effect.  Other 
people enjoy human activities as it gives a sense of comfort and security to 
know that there is another person around. 

 
(e) The application is to maximise the Trust’s financial gain 

 
Applicant’s response 

 
It is each property owner’s right to apply for permission to subdivide his property 
as long as it is in line with Town Planning Regulations, Policies and Strategies.  
If an owner is permitted to subdivide his property and he financially gains in the 
process, it is his privilege as he has acquired a suitable property for this 
purpose and has most probably paid a premium for it.  The applicant indicated 
that they have tried to sell the subject property, but could not find a purchaser 
as the property is too large to be maintained for a single family. 

 
Town Planner’s response 

 
It’s the owner of the property’s own prerogative to determine what he or she 
wishes to do with their property.  Furthermore the financial gain gained by the 
property owner is not necessarily going to influence the neighbours in anyway. 
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(f) The area is occupied and enjoyed by middle and upper income families 
where some have school going children who enjoy the comfort, security 
and natural environment of trees, lawns and open space on large erven 

 
Applicant’s response 

 
The proposed subdivision erven are to be 1500m² in extent and therefore will 
have enough space for a dwelling and for children to run and play and enjoy the 
natural environment. 

 
Town Planner’s response 

 
As previously stated the use of the property will not change and therefore the 
rights enjoyed by the surrounding neighbours will not be affected. 

 
(g) The prevention of subdivision of erven into multiple small erven 

 
Applicant’s response 

 
The proposed erven cannot be seen as multiple small erven.  The subdivision 
of larger erven is promoted in multiple strategies and guidelines.  The current 
trend is to buy smaller manageable erven.  However, if a purchaser wants to 
have a large property then he/she can buy two (2) properties. 

 
Town Planner’s response 

 
The proposed erf sizes are compatible with the surrounding erf sizes. 

 
(h) Large erven attract a wide range of wildlife 

 
Applicant’s response 

 
The wild life will not disappear as they are in the area due to the large open 
spaces, mountains, the river and the golf course. 

 
Town Planner’s response 

 
Animals should not be more affect by the proposed application. 

 
(i) The subdivision will have a large impact on my family and the residents of 

the area. – Garth Clarkson 
 

Applicant’s response 
 

The objector who raised this point did not state what the exact impact of the 
subdivision will have on him and his family as his property is not situated next to 
the subject property. 

 
Town Planner’s response 
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This point is not clearly defined and cannot be properly responded to. 
 

6. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

As stated under point 5. 
 

8. MUNICIPAL ASSESSMENT OF COMMENTS 
 

All the internal departments’ comments have been positive.  Response to objection is 
stated under point 5. 

 
9. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

9.1 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The impact of the application for the proposed subdivision is limited to the 
residential area in Mossel Rivier and is of such a scale that the planning 
objectives applicable in terms of SPULMA and LUPA cannot be adequately 
discussed. 

 
The applicant’s motivation regarding the principles can be summarised in the 
following manner: 

 
Spatial Justice 
The application will not in any way contribute to perpetuating the spatial 
imbalances caused by apartheid spatial planning. 

 
Spatial sustainability 
The application will have no impact on the conservation status of the area. 

 
Efficiency 
The property is approximately 2.7km from the CBD which reduces long travel 
distances to access services and facilities. 

 
Spatial resilience 
The application is aligned with Provincial and Local Government’s Policies 
which promote spatial resilience. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
9.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as above. 
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9.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is sufficiently motived to be in line with the SDF as the planning 
unit is indicated for residential use and the proposed application will not change 
the use. 

 
The application is further motivated to be in line with the Overstrand Municipal 
Growth Management Strategy as Erf 5318 forms part of Planning Unit 2.  
Incremental densification is promoted through subdivision and the development 
of second dwellings. 

 
9.4 (In)consistency with guidelines prepared by the Provincial Minister 

 
Not applicable. 

 
9.5 Impact on Municipal engineering services 

 
The existing services are available.  The property owner will have to contribute 
to the bulk service levy for the additional properties. 

 
The comment received from Electrical Services is noted and will form part of 
the conditions of approval. 

 
Additional access will have to be developed for the proposed subdivisions from 
Arc Street. 

 
9.6 Outcomes of investigations/applications i.t.o other legislation 

 
Not applicable. 

 
9.7 Existing and proposed zoning comparisons and considerations 

 
The zoning of the proposed properties will remain for single residential use. 

 
9.8 The desirability of the proposal 

 
The proposed subdivided properties are to be Portion A ±1528m²; Portion B 
±1582m²; Portion C ±1522m² and a Remainder ±4545m² in extent.  Similar 
sized properties are found in the Fernkloof residential area and similar 
applications have been approved in the past. 

 
The uses of the properties will remain unchanged and will therefore be allowed 
to be developed in line with the residential character and topography as the 
adjacent area. 

 
The application was sent to Local Heritage and Heritage Western Cape 
because of the history of the Fernkloof neighbourhood.  No objection was 
received.  It should however be noted no structures are proposed to be built or 
altered at this stage and with the submission of building plans the relevant input 
will be inquired.  
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The impact on traffic will be low as the usage of the properties remaining the 
same. 

 
Restrictive conditions are found in the Title Deed which prohibits the proposed 
application and is addressed in point 9.9.  It should be noted that although 
objections were received against the application, not one of the objectors gave 
a specific reason why the restrictive conditions cannot be removed. 

 
9.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

The financial or other value of the rights 
 

The Mossel Rivier Estate Company who enforced the restrictive conditions 
does not exist anymore and their function has now been taken over by the 
Overstrand Municipality. 

 
Not the Overstrand Municipality or the property owner of Erf 5318 or any other 
property gains financial or other value from the restrictive conditions. 

 
The personal benefits which will accrue to the holder of rights and/or to 
the person seeking the removal 

 
It will allow the property owner to subdivide property and develop the property 
in line with the relevant Scheme Regulations.  It should be noted that most of 
the single residential erven in the Overstrand can be developed in line with the 
relevant Scheme Regulations without having to obtain prior permission from the 
estate developer.  The Scheme Regulations are therefore considered the 
primary guideline to ensure privacy and that the character of the area is 
maintained.  

 
The social benefit of the restrictive condition remaining in place, and/or 
being removed/amended 

 
As stated earlier most single residential erven are solely developed in line with 
the relevant Zoning Scheme.  Therefore restricting a development with out-
dated conditions does not promote social cohesion or benefit.   

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
All the restrictions which prohibit the erf from being developed in line with the 
Zoning Scheme and to its full potential will be removed.  
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10. RECOMMENDATION 
 

1. that the objections be noted; 
  
2. that the application in terms of Section 16(2)(f) for the removal of restrictive 

title conditions C(b), C(c), D(1), D(2), D(3), D(4) and D(5) which is found in 
the Deed of Transfer No. T39326/1980, be approved; 

  
3. that the application for subdivision in terms of Section 16(2)(d) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2016 (By-
Law) applicable to Erf 5318, Hermanus (Fernkloof) to subdivide the property 
into four (4) portions namely Portion A ±1528m²; Portion B ±1582m²; Portion 
C ±1522m² and a Remainder ±4545m², be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
4. that the approvals in paragraphs 2. and 3. are subject to the following 

conditions: 
  
 (a) that the approval is only for the subdivision as indicated on the 

Subdivisional Plan as submitted with the application; 
   
 (b) that the conditions compilied in the Services Report (attached as 

Annexure H) be complied with;  
   
 (c) that the comments received from Heritage Western Cape and Telkom 

(attached as Annexures F and G), be noted; and 
   
 (d) that this approval does not absolve the owner/applicant from 

compliance with any other relevant legislation; 
   
5. that the applicant and the objectors be notified of their right of appeal in terms 

of Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 
2016 with regard to the above conditions of approval 

 
11. REASONS FOR RECOMMENDATION 

 
 The application has followed due procedure. 
 None of the internal departments have any objection. 
 The proposed application has a limited impact. 
 The objections which have been received are adequately addressed by the 

applicant. 
 The character of the surrounding area will be maintained. 

 
12. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Subdivisional Plan 
Annexure D: Objections 
Annexure E: Comment on objections 
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Annexure F: Heritage Western Cape 
Annexure G: Telkom 
Annexure H: Services Report 
Annexure I: Deed of Transfer No. T39326/1980 
Annexure J: Conveyancer’s Certificate 
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Signature:   ____________________ 
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72



 

73



 

74



 

75



 

76



 

77



 

78



 

79



 

80



 

81



 

82



 

83



 

84



 

85



 

86



 

87



 

88



 

89



 

90



 

91



 

92



 

93



 

94



 

95



 

96



 

97



 

98



 

99



 

100



 

101



 

102



 

103



 

 

 

104




















	5318 HEC - SUB and ROR (May17).pdf (p.1-42)
	SKMBT_C45217061312400.pdf (p.43-51)

