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4.2 
ERF 2699, 12 TREWWA STREET, GANSBAAI (PERLEMOENBAAI), OVERSTRAND 
MUNICIPAL AREA: APPLICATION FOR DEPARTURE AND DETERMINATION OF AN 
ADMINISTRATIVE PENALTY: MESSRS INTERACTIVE TOWN & REGIONAL PLANNING 
ON BEHALF OF DP BOTHA 
 
2699 GPB 
SW van der Merwe (028) 313 8900 Hermanus Administration 
30 June 2022 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 7 May 2021 from Messrs Interactive Town- and 
Regional Planning on behalf of DP Botha in terms of the Overstrand Municipality 
Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law) applicable to 
Erf 2699, Gansbaai (Perlemoenbaai) for the following: 

 
❖ departure in terms of Section 16(2)(b) of the By-law to accommodate the 

following: 
a. encroachment of the eastern lateral building line from 2m to 1,56m, the 

southern rear building line from 2m to 1,86m and the western lateral building 
line from 2m to 1,55m to accommodate the existing dwelling; 

b. encroachment of the western lateral building line from 2m to 1,72m to 
accommodate the existing store (outbuilding); 

c. encroachment of the height restriction from 8m to 8,44m to accommodate the 
roof of the existing braai room; 

d. encroachment of the boundary wall height restriction from 2,1m to 2,39m and 
3,19m along the northern street boundary, from 2,1m to 3,16m and 3,19m on 
the western lateral boundary and from 2,1m to 2,39m along the eastern 
lateral boundary, and from 2,1m to 3,19m along the rear boundary; 

e. encroachment of the street building line from 4m to 0m and the western 
lateral building line from 2m to 0m, and 

f. encroachment of the maximum permissible coverage from 50% to 54,92% to 
accommodate a proposed garage. 

 
❖ determination of an administrative penalty in terms of Section 16(2)(q) of the By-

law to accommodate the existing building.  
 

The Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Letter from the applicant in support of the application is attached as 
Annexure B, while the Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The application property is situated in the low-density residential area of 
Perlemoenbaai that comprises a mixture of vacant and developed single residential 
erven.  The property measures 500m² in extent and is developed with a three-storey 
dwelling house.  The existing building footprint amounts to 249,2m² or 49,8% 
coverage. 
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The property was sold to the current owner during 2019 with the undertaking that the 
property would be compliant pertaining to amongst others approved building plans 
and Occupation Certificate in terms of the National Building Regulations. 

 
The former property owner submitted as built plans that was subsequently approved 
under Plan Number 21594, dated 18 October 2019 (approved plans as per 
Annexure F).  The transfer was registered without the required Occupation 
Certificate. 

 
The current owner submitted building plans for a proposed second floor braai room 
and ground floor storeroom, which plans was approved on 19 November 2019 under 
Plan Number 38060.  The Building Control Department issued an Occupation 
Certificate dated 20 February 2020 under Plan Number 38060 for the aforesaid 
additions (approved plans and Occupation Certificate attached as per Annexure G). 

 
A professional land surveyor was appointed to conduct a height survey including the 
placement of the existing buildings on the property (survey attached as Annexure H).  
The survey indicated that the location of the dwelling is not in accordance with the 
approved building plans as per Plan Number 21594.  The survey also indicated 
deviations from the approved building plans as per Plan Number 38060 despite the 
fact that an Occupation Certificate was issued in that the braai room encroaches the 
8m height restriction with 0,44m and the storeroom encroaches the 2m lateral 
building line up to 1,72m from the property boundary. 

 
The owner also raised the height of the boundary walls without approved building 
plans, despite a stop notice being served by the Building Inspector.  Although not 
stated by the applicant, comparison of the as built boundary wall photos with google 
street view images (2010), it appears that the current owner was responsible for the 
height encroachments pertaining to the street and western lateral building lines only.  
The eastern lateral boundary wall and southern portion of the western lateral 
boundary wall already encroached the height restriction and was constructed by the 
former property owner. 

 
The application therefore seeks to legalise the building line encroachments of the 
original three storey dwelling and store, the encroachment of the height restriction of 
the braai room addition that deviates from the approved building plans, the 
encroachment of the 2,1m height restriction applicable to boundary walls without 
approved building plans.  The application also entails a departure of the street- and 
lateral building lines onto the erf boundaries, including the maximum permitted 
coverage to enable the construction of a proposed garage and determination of an 
administrative penalty. 

 
Having had regard to the above the application is set out as follows: 

 
❖ departure in terms of Section 16(2)(b) of the By-law to accommodate the 

following: 
a. encroachment of the eastern lateral building line from 2m to 1,56m, the 

southern rear building line from 2m to 1,86m and the western lateral building 
line from 2m to 1,55m to accommodate the existing dwelling; 

b. encroachment of the western lateral building line from 2m to 1,72m to 
accommodate the existing store (outbuilding); 

c. encroachment of the height restriction from 8m to 8,44m to accommodate 
the roof of the existing braai room; 
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d. encroachment of the boundary wall height restriction from 2,1m to 2,39m 
and 3,19m along the northern street boundary, from 2,1m to 3,16m and 
3,19m on the western lateral boundary and from 2,1m to 2,39m along the 
eastern lateral boundary and from 2,1m to 3,19m along the rear 
boundary; 

e. encroachment of the street building line from 4m to 0m and the western 
lateral building line from 2m to 0m, and 

f. encroachment of the maximum permissible coverage from 50% to 54,92% 
to accommodate the proposed garage. 

❖ determination of an administrative penalty in terms of Section 16(2)(q) of the By-
law to accommodate the existing building.  

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 
• Development objective is to legalise existing structures that contravene the height 

and building line restrictions, waiver of the applicable administrative penalty and 
to construct a garage. 

• Conveyancer Certificate confirms there are no restrictions in the title deed against 
the application proposal. 

• The surrounding area comprises a mixture of vacant and developed single 
residential erven. 

• The proposal is consistent with the Single Residential Zoning. 
• The proposal is consistent with the SDF. 
• The applicant is consistent with the Overstrand Growth Management Strategy. 

 
Departure of the height restriction 

 
➢ The braai room was approved in accordance with the applicable 8m height 

restriction, but built at a height of 8,44m. 
➢ The former Gansbaai Zoning Scheme imposed an 8,5m height restriction. 
➢ The height of 8,44m is therefore consistent with the heights of existing 

approved buildings in the area. 
➢ The new braai room does not exceed the height of the lift shaft, thus not 

increasing the maximum height of the application area. 
➢ The westward falling slope of the erf does not cause an obstruction of ocean 

views for future neighbours of the property adjacent to the east, as they would 
be situated at a higher elevation. 

➢ Positive aspects regarding the height of the roof outweigh the transgressions. 
➢ The height departure proves of more logical, practical, efficient, and cost-

effective solution opposed to demolition of critical sections of the roof. 
 

Departure of the street, rear, eastern and western lateral boundary wall height 
restriction 

 
➢ The street boundary and western lateral boundary wall encroachments are 

functional and as it forms part of and will support the proposed garage which 
requires the wall to be sufficiently high for the proposed garage. 

➢ Height of the wall is influenced by the westward sloping topography, thus 
augmenting the height. 

➢ Overall, the boundary wall heights encroachments are not foreseen to have a 
significant impact on the street in terms of visual impact or character. 
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➢ The boundary wall height does not impact the character of the area as the 
store and proposed garage are behind and below the wall and not visible 
from adjacent properties. 

➢ The relationship of scale between the dwelling and boundary wall is not out of 
proportion. 

➢ The rear boundary wall height encroachment of up to 1,09m and eastern 
lateral building line encroachment of up to 0,29m is not considered to have a 
significant visual impact on Erf 2710 and Erf 2700 or the character of the 
area. 

➢ Although many surrounding properties may have no or low walls, they may in 
future considering security a priority resulting in more erven being fenced off 
by higher boundary walls. 

➢ Additional boundary wall height increases security, provides privacy for both 
the owners. 

➢ Boundary wall height will not negatively impact the character of the area as it 
serves to screen the outbuilding and proposed garage behind the wall. 

➢ Positive aspects in relation to boundary wall height, outweigh the 
transgression approval of which would be more cost effective and less 
destructive solution opposed to demolishing sections of the boundary wall. 

 
Existing house - encroachment of lateral and rear boundaries 

 
➢ Existing dwelling was approved at 1,57m from the western lateral boundary 

but constructed at 1,55m.  At first floor the encroachment constitutes of a 
balcony with railings whilst the braai room addition on the second floor 
adheres to the 2m lateral building line. 

➢ The storeroom was approved at 2m from the lateral property boundary but 
constructed at 1,72m. 

➢ The most likely to be affected is Erf 2713, adjacent, which is in the same 
ownership as the application property. 

➢ The storeroom was built under the existing dwelling and screened by the 
boundary walls. 

➢ Emergency access to the side is still available. 
➢ The departure is not considered to negatively impact the character of the 

area. 
➢ Approval of the departure is more practical, cost effective and non-destructive 

than to demolish sections of the existing dwelling that exceed the building 
line. 

➢ Rear building line encroachment of 0,14m and eastern lateral building line 
encroachment of 1cm and western lateral building line encroachment is not 
considered to detract from application area or adjoining property in terms of 
visual impact, privacy, shade, and sun given the height of the existing 
structure. 

 
Proposed garage - street, lateral building line and coverage encroachments 

 
➢ The initial proposal was for a carport on the street and lateral property 

boundary. 
➢ The proposed structure is not open on 2 sides and therefore deemed a 

garage. 
➢ The proposed garage is 4,6m wide with an area of 25,4m² and has a flat roof 

extending from between the dwelling and boundary wall. 
➢ The existing garage has stairs on the inside making one of the parking areas 

sub-standard only allowing one property parking bay. 
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➢ The property does not have sufficient covered parking area. 
➢ There is no alternative place of additional covered parking. 
➢ The garage is required to protect the owner’s vehicles (motorhome) from the 

elements. 
➢ The proposed garage is situated behind the boundary walls and not visible 

from the street or adjoining properties. 
➢ The character of the area is therefore not impacted upon. 
➢ The proposal will not result in any visual or privacy impact. 
➢ Access for emergency services to the side will still be available. 

 
Proposed coverage encroachment 

 
➢ The existing coverage is 49,8% or 249,19m². 
➢ The proposed garage has an area of 25,4m² that will result in the 

encroachment of the maximum permissible coverage of 50% by 4,9%. 
➢ Additional coverage is not to extend the dwelling, but to provide for a 

proposed ground floor garage. 
➢ The applicant argues that coverage on a 400m² erf at 60% equates to a 

maximum building footprint of 260m², whereas erven larger than 400m² where 
50% coverage is applicable has a lesser footprint (e.g., 200,5m² on a 401m² 
or 250m² in a 500m² erf). 

➢ The proposed garage will not influence the character of the area in any way. 
 

Application to waive the administrative penalty 
 

The application is motivated in accordance with the provisions of Section 90(3) of the 
By-Law as follows: 

 
(a) The nature, duration, gravity and extent of the contravention 

 
• Existing boundary walls exceeds the height restriction up to 3,19m. 
• Existing braai room exceed the 8m height restriction up to 8,4m. 
• Existing storey and dwelling exceed the western lateral building line to 

1,72m and 1,55m respectively. 
• Existing dwelling exceeds the eastern side building line to 1,56m. 
• The existing dwelling exceeds the rear building line to 1,86m. 

 
(b) The conduct of the person (allegedly) involved in the contravention 

 
• The application demonstrates the current owner is willing and co-

operative to rectify the existing contraventions, most of which originated 
from the previous owner as well as to follow the correct procedure to 
legally construct a garage. 

 
(c) Report by a quantity surveyor in matters of unauthorised building / construction 

 
• The roof of the dwelling, including the lift height and chimney exceed the 

height restriction. 
• The dwelling house encroach the lateral and rear building lines due to it 

not been setting out correctly during construction. 
• Height of the street boundary exceeds the maximum permissible height. 
• Existing coverage is complaint with the zoning scheme. 
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(d) Whether the unlawful conduct was stopped 
 

• Due to the nature thereof, the contraventions can only be stopped by 
demolition to make it compliant with the land use scheme or via an 
application to legalise the contraventions, which the applicant did. 

 
(e) Whether the person allegedly involved in the contravention has previously 

contravened this B-law of a previous planning law. 
 

• Property owner did not previously contravene the By-law according to the 
applicant’s knowledge. 

• The dwelling was designed and built by the previous owner following 
building plan approval for which occupation was issued. 

• The new owner / applicant since then submitted building plans for a braai 
and store room, street and lateral boundary wall.  The latter alterations 
had been omitted from the building plans due to the height departure. 

• The new owner commenced with the construction of the street and lateral 
boundary wall alterations and was instructed to stop by the Building 
Control Department. 

• Increased height of the street and lateral boundary wall was part of the 
objective of the applicant to build a garage. 

• Subsequent to the stop notice the suspicion arise that the building was 
not placed as per the approved plans, a survey was instructed and in 
accordance with the municipal request. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Internal Departments Yes 02 August 2021 10 September 2021 

Ward councillor Yes 02 August 2021 10 September 2021 

Notices Yes 03 August 2021 10 September 2021 

Total number of letters  One (1) 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-law on Municipal Land Use Planning? Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in chapter 2 of 
SPLUMA and Chapter VI of LUPA?  Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Department 02/08/2021 
No objection.  The building plan 
application must comply with all 
applicable law. 
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Fire Services 10/08/2021 

No objection subject to compliance with 
the provision of SANS-A:2016, 10400-
T: 2020 and the By-law relating to 
community fire safety. 

Engineering Services 19/08/2021 Annexure I. 

Telkom 26/08/2021 Annexure J. 

Health 10/09/2021 No comment. 

Environmental Services 10/09/2021 
Application does not have any 
implications on NEMA Regulations. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One letter of objection was received from SA Jacobs, the owner of Erf 2916, 
Gansbaai.  The objection is attached as Annexure D and the applicant’s response to 
the objection is attached as Annexure E.  The objection can be summarized and is 
interpreted as follows: 

 
Contraventions of property boundaries and other municipal legislation have 
already been committed. 

 
Response from applicant 

 
The contraventions exist but does not contravene the property boundary but inter alia 
the building lines. 

 
Response from town planner 

 
Applicants comment is noted and agreed with. 

 
How do these contraventions occur and how does a building progress this far 
without the misdemeanors having been identified in view of the protocols and 
regulations in place as well as the normal good efficiency of the municipality 
as follows: 

 
❖ Clear parameters set by the building regulations prior to building plan 

approval and building commencement; 
❖ Inspection of foundation by building inspector prior to filling; 
❖ Building Plans are submitted for the purpose of ensuring that the planned 

building conforms to Overstrand municipal regulations. 
 

Response from applicant 
 

The objector’s questions regarding the development processes and the origin of 
contraventions are noted but not considered relevant to the consideration of the 
application.  Therefore, it is our opinion that this comment aimed at the application 
should be ignored. 
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Response from town planner 
 

The applicant’s comment is noted.  The deviations were caused by the current as 
well as former property owners and was not picked up by the building inspector and 
resulted in the issue of an Occupation Certificate.  The contravention for the 
boundary wall height only become known after a professional land surveyor had 
been appointed to conduct a height survey and to position the dwelling on the 
property. 

 
The objector is of the opinion that permitting these contraventions will create a 
troublesome precedent for the municipality for other transgressions 
encroaching on the rights of neighboring properties such as privacy and view 

 
Response from applicant 

 
The objector’s comment is noted but also agreed to. 

 
As per the previous point discussed, this point of objection is read to be a general 
comment not specifically aimed at this application given that the objector is not 
directly impacted by the contraventions as she is located in a different street from the 
application area. 

 
In the case where no material impact from the contraventions is foreseen to result on 
the application area or on the surrounding area, it is recommended that this point of 
comment should be omitted. 

 
Response from town planner 

 
Each application is to be considered upon individual merit and therefore precedence 
itself is not considered a valid planning consideration.  The merit of the application is 
further discussed in the evaluation below. 

 
The objector states that if her memory serves her correctly, the owner of 
Erf 2918 was instructed to and did reduce the height of his residence roof 
which exceeded the permitted maximum height only slightly, obviously 
causing significant cost and time inconvenience. 

 
Response from applicant 

 
This comment should be ignored, as it is considered irrelevant to the subject 
application, referring to a different application with its own determining factors with 
which we are not familiar with. 

 
Response from town planner 

 
The former owner of Erf 2918 had been instructed to reduce the height of the roof 
during the construction thereof.  In this case Occupation Certificates had been issued 
for the braai room additions without the encroachments / deviations from the 
approved plans being picked up, hence the application under consideration. 
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Breaking down the dwelling and conforming to all Overstrand Building 
Regulations would be excessive from a cost perspective and therefore a 
significant fine is suggested to prevent any future transgressions. 

 
Response from applicant 

 
The comment is noted.  It should also be noted that the comment is a general 
proposal to discourage residents to transgress the applicable building regulations 
and is not specifically aimed at this application site. 

 
It should further be noted that an application for legalization of the contraventions 
includes the application for the determination of an administrative penalty.  In this 
case, the application is for waiving the administrative penalty which is motivated by 
the co-operation and willingness of the applicant to rectify the existing 
contraventions, of which most originated from the previous owner and to follow the 
correct statutory procedure to apply to legally construct a garage. 

 
The municipality will consider all relevant factors in determining the outcome of the 
application and in this respect the existing and foreseen impact on the surroundings 
is considered of paramount importance. 

 
The comment regarding a suggested significant fine, should be ignored as it 
represents a general statement, not based on the consideration of all the relevant 
factors for the specific application 

 
Response from town planner 

 
The applicants comment that the point of objection is general and not directed 
towards the application and the comment pertaining to a fine is noted.  The matter of 
the applicability of an administrative penalty and desirability of the application is 
evaluated under paragraph 11. below. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
The comments from the various departments have been positive. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is of a small scale and therefore the planning objectives 
applicable in terms of SPULMA and LUPA cannot be adequately discussed. 

 
Spatial Justice 
The proposal will not further perpetuate historic spatial imbalances and will 
accommodate existing contraventions as well as the proposed garage. 
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Spatial sustainability 
The proposal will allow for legalisation of existing encroachments including a 
proposed garage on a single residential erf within the urban edge.No impact on 
agricultural land, environmentally sensitive or biodiversity rich areas would 
occur. 

 
Efficiency 
The efficiency principle, entails optimizing the use of existing resources and 
infrastructure.  The proposed application entails existing roof and therefore the 
proposed application makes use of existing resources and will be aligned with 
this principle.  The proposal will facilitate the optimal use of the property and will 
not adversely impact the natural environment. 

 
Spatial resilience 
The proposal is consistent with the Spatial Development Framework that 
adheres to the principle of spatial resilience. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as above. 
 

10.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

N/A 
 

10.4 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.5 Impact on Municipal engineering services 
 

The property has access to municipal services.  The proposal will not cause 
additional impact upon municipal services.  

 
10.6 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.7 Existing and proposed zoning comparisons and considerations 

 
The subject property is zoned Residential Zone 1: Single Residential and 
therefore the development parameters applicable to the aforementioned 
applies. 

 
10.8 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

N/A 
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11. THE DESIRABILITY OF THE PROPOSAL 
 

The history of the encroachments and unauthorised additions are set out in the 
background under paragraph 3. above.  In short, the former property owner was 
responsible for the deviations of the approved plans for which as built plans were 
approved under Plan Number 21594, dated 18 October 2019. 

 
The current owner is responsible for the deviations of the approved building plans 
pertaining to the height restriction encroachment of the braai room and as well as 
the lateral building line encroachment of the storeroom from Plan Number 38060 
dated 19 November 2019.  The current owner also raised the street and western 
lateral boundary walls without approved building plans despite a stop notice in terms 
of the National Building Regulations being served. 

 
Having had regard to the background above, the application will be evaluated under 
the following headings: 

 
Departures from approved Building Plan Number 21594 

 
The current owner took transfer of the property and was furnished with approved 
building plans.  Following receipt of the survey by a professional land surveyor 
indicating amongst others, the placement of the existing structures deviations from 
the approved building plans become apparent, which relates to encroachments of 
the eastern lateral building line from 2m to 1,56m, the southern rear building line 
from 2m to 1,86m and the western lateral building line from 2m to 1,55m to 
accommodate the existing dwelling. 

 
The property was developed under the former Gansbaai Zoning Scheme 
Regulations imposing 1,57m lateral and 2m rear building lines.  The encroachment 
resulted presumably due to the incorrect setting out during the construction phase of 
the dwelling.  No objections were received pertaining to the impact of the existing 
encroachments from direct adjoining property owners, save for the general objection 
against the encroachment of the height restriction during the application.  The 
opinion is held that the above encroachments is not significant and not out of 
keeping with the character of development in the surrounding area, the visual 
amenity of the locality and vested rights of the owners of adjoining properties.  The 
encroachments were caused by the former property owner is considered desirable. 

 
Departures from approved Building Plan Number 38060 

 
The current owner constructed a braai room and storeroom, which additions 
deviates from the approved building plans.  The owner also raised the street and 
western lateral boundary wall heights despite a stop notice being served. 

 
Approved plans for the braai room indicated compliance with the 8m height 
restriction, whilst the boundary wall additions were omitted from the plans due to 
non-compliance with 2,1m height restriction applicable to boundary walls.  The 
applicable departures relate to the encroachment of the height restriction from 8m to 
8,44m to accommodate the roof of the existing braai room and a departure of the 
western lateral building line from 2m to 1,72m to accommodate the storeroom. 

 
Approved building plans indicated that the existing roof will be extended over the 
proposed braai room in accordance with the height restriction.  The roof of the braai 
room was not constructed in accordance with the approved plans and affixed onto 
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the existing roof, resulting in the encroachment of the 8m height restriction with 
0,44m.  The applicant did not submit as built plans for this deviation, nor was it 
picked up by the Building Inspector, who subsequently issued an Occupation 
Certificate. 

 
Normally the encroachments of the 8m height restriction are not supported unless in 
exceptional circumstances.  The applicant motivates the height encroachment 
based on the slope of the erf from east to west, which is not considered exceptional 
circumstances.  The fact that an Occupation Certificate was issued is considered 
exceptional circumstances in this case.  The bulk of the existing flat roof of the 
three-storey house situated rear of the braai room obscure or screen the height 
encroachment almost invisible from adjoining properties to the east and south.  The 
braai room also adheres to the lateral building line. 

 
The opinion is held that the deviation of the height restriction, given the topography 
of the property, the height of natural ground level on adjacent properties slightly 
elevated above the application property contributes to the fact that the existing 
house will not appear out of keeping with the nature and scale of surrounding 
properties.  In this regard it must be noted that an 8,5m height restriction in terms of 
the former Gansbaai Zoning Scheme Regulations applied. 

 
The addition is of a high quality and aesthetically pleasing and not considered to 
detract from the character of the area and vested rights of adjoining property 
owners.  Further, in terms of exceptional circumstances the Building Inspector 
issued an Occupation Certificate in respect of the completed building works.  The 
opinion is therefore held that on balance the encroachment of the height restriction 
be supported based on the payment of an administrative penalty in according with 
the provisions of the By-Law. 

 
The storeroom encroaches the lateral building line up to 1,72m.  This is a single 
storey structure and not considered to adversely impact the character of the area or 
vested rights of adjoining property owner.  The retention of the structure is 
considered desirable, subject to the payment of an administrative penalty. 

 
Boundary wall height encroachments 

 
The property owner raised the street and western lateral boundary walls without 
approval in terms of the National Building Regulations.  It also appears that the 
portions of the existing boundary walls at the date of transfer exceeded the 
applicable boundary wall height restriction in terms of the 2013 Overstrand 
Integrated Zoning Scheme. 

 
The former 2003 Gansbaai Zoning Scheme did not contain a boundary wall height 
restriction.  Despite the aforesaid, boundary walls in the surrounding area does 
comply with the current height restriction, is generally low key comprising a mixture 
of walls and columns broken up by palisade fencing.  Many properties in the area do 
not have any boundary walls, or limited walls to a portion of the erven.  The 
character of the area is not that of high boundary walls and enclosed properties but 
more open thus allowing views through over Walkerbay to the north and west. 

 
It appears that the encroachments of the rear and eastern lateral property 
boundaries were not caused by the current owner.  Having had regard to the 
elevated natural ground level on the adjoining properties, the encroachments are 
not considered significant and will not impact vested rights of adjoining properties of 
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the visual amenity of the street scene and retention of this wall considered 
desirable. 

 
The owner raised the street and western lateral boundary wall without approved 
building plans.  The owner was advised by the Town Planner, Mr van der Merwe to 
stop, whilst a stop notice in terms of the National Building Regulations was blatantly 
ignored, resulting the street and western lateral boundary wall height 
encroachments. 
The western lateral boundary wall varies between 3,16m and 3,19m in height.  The 
street boundary wall encroaches the height restriction between 2,39m and 2,6m 
(south of the access) whilst the remaining portion of the street boundary wall 
encroach the height restriction between 2,5m and 3,16m. 

 
The encroachments vary between 0,3m up to 1,06m is considered significant 
encroachments.  This does not include the impact of electric fencing that has since 
been installed on the boundary wall as it did not form part of the application.  The 
street and western lateral boundary wall heights is not characteristic of boundary 
walls in the area, thereby not in keeping with the character of the area and 
considered to visually dominate the street scape in front of the property. 

 
The applicant’s motivation that the boundary wall is functional as it will support the 
proposed garage is not supported since neither the encroachment of the boundary 
wall height restriction, nor the construction of a garage on property boundaries are 
primary rights or part of the area character.  Having regard to the history, the 
property owner contravening the By-law, ignorance of a stop notice it appears that 
the contraventions occurred on purpose to enable the applicant to construct a 
garage that is obscured from public views.  The argument that the boundary wall is 
functional presumably due to its height is flawed. 

 
The applicant’s motivation that the boundary wall height is influenced by the slope of 
the property is not agreed with.  The usual practice is that boundary walls follows or 
step with the contours to ensure an acceptable visual impact.  In this case the height 
of the boundary wall is overbearing and visually dominates the street scape as the 
wall does not steps down with the contours (existing ground level). 

 
The applicant also installed electric fencing above the boundary walls, not reflected 
in the application.  The boundary wall height encroachment is therefore not correctly 
portrayed in the application and does not form part of the evaluation. 

 
Pertaining to the encroachment of the street and western lateral building line 
encroachments the applicant’s motivation that the boundary wall height will not have 
a significant impact on the visual amenity and character of the area is not agreed 
with for the following reasons: 

 
❖ The surrounding area is not characterized by high boundary walls. 
❖ There is not a president of boundary wall height encroachments in the area. 
❖ The scale and extent of the boundary wall height encroachment detract from the 

visual amenity of the locality being visually imposing and overbearing in the 
street scene. 

❖ Boundary wall heights in terms of the Land Use Scheme of 2,1m above natural 
ground level with a further 0,5m provision for electric fencing is more than 
adequate for security and privacy purposes. 
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❖ The statement that positive aspects in relation to boundary wall height outweigh 
the transgression to motivate approval opposed to more costly and more 
destructive demolition of sections of the boundary wall is not agreed with. 

 
Having had regard to the above the opinion is held that condonation of the street 
and a western lateral boundary wall height restriction is not desirable and should not 
be supported. 

 
Proposed departures 

 
The proposal entails the construction of a 25,4m² garage on the northern street and 
western lateral property boundary, screened behind the existing unauthorised 
boundary wall.  Further, the proposed garage will result in the encroachment of the 
maximum permitted coverage of 50% with 4,9%. 

 
It is motivated that the property has not sufficient covered parking with the existing 
double garage substandard due to an internal staircase and that an additional 
covered parking is required to accommodate a motorhome from the elements.  The 
proposed location is the only available area on the property. 

 
The owner also owned adjoining Erf 2713.  When discussing his intention with the 
town planner the applicant was advised to locate the proposed garage on Erf 2713 
but on condition of consolidation with the application property. 

 
From a planning point of view, street building line encroachments, especially up to 
the property boundaries are normally not supported, save in exceptional 
circumstances.  In case of garages within the street building lines approvals had 
been granted in the past up to 2m from the street boundary with access being 
obtained over the erf when justified in terms of site-specific circumstances. 

 
The proposed garage will be in the only available place on site but is motivated not 
to impact upon the character of the area due to the fact that it is screened behind 
the unauthorised boundary walls that encroaches the height restriction.  The 
motivation is considered flawed given the status of the boundary wall being 
unauthorised.  Further, there is no president in the surrounding area of street 
boundary encroachments with garages or carports.  The only exception in the 
vicinity being shade ports at 15 and 18 Melton Street.  Given the opinion that the 
street and western lateral boundary wall height encroachments are not supported 
the applicants’ motivation that the garage will not impact on the character of the 
area is flawed and not supported.  Despite the only logical and available location on 
the property, a garage will have a significant impact on the street scene and 
character of the area.  The applicant should re-consider this aspect of the proposal, 
since the scheme regulations do allow for the construction of a shade or carport 
within building lines subject to a motivated application, being more open lower 
impact structures.  The applicable guidelines also ensure that it may not be 
enclosed, save for the construction of a boundary wall or fence in compliance with 
the 2,1m height restriction that will have a far lesser impact on the street scape.  For 
the above reasons the construction of the proposed garage on the street and lateral 
boundary is not desirable. 

 
Proposed coverage departure 

 
The Perlemoenbaai area does not have a history of coverage encroachments being 
permitted to date.  The minimum erf size in Perlemoenbaai is 500m².  The applicant 
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motivates that the coverage on a 500m² erf of 50% (i.e. 250m² building footprint) is 
more restrictive when compared to a 400m² erf with 65% coverage (i.e. 260m² 
building footprint).  Perlemoenbaai is a low density single residential area.  The 
proposed 400m² erf is more typical of higher density developments such as gated 
estates or town housing complexes and not relevant to the application area.   The 
opinion is held that the coverage encroachment of 4,9% is not characteristic of the 
character and morphology of development in the surrounding area and should be 
dismissed.  The applicant also owned Erf 2713 which would solve the coverage and 
building line encroachments as a result of the proposed garage.  The town planners 
advice was ignored and the owner recently sold Erf 2713. 

 
Administrative penalty 

 
The application for determination of an administrative penalty relates to the existing 
unauthorised deviations from the approved plans by the former and current property 
owner, as well as building works without approved building plans.  The application is 
motivated in accordance with the provisions of Section 90(3) of the By-Law as 
follows: 

 
(a) The nature, duration, gravity and extent of the contravention 

 
• Existing boundary walls exceeds the height restriction up to 3,19m. 
• Existing braai room exceed the 8m height restriction up to 8,4m. 
• Existing storey and dwelling exceed the western lateral building line to 1,72m 

and 1,55m respectively. 
• Existing dwelling exceeds the eastern side building line to 1,56m. 
• The existing dwelling exceeds the rear building line to 1,86m. 

 
(b) The conduct of the person (allegedly) involved in the contravention 

 
The application demonstrates the current owner is willing and co-operative to 
rectify the existing contraventions, most of which originated from the previous 
owner as well as to follow the correct procedure to legally construct a garage 

 
(c) Report by a quantity surveyor in matters of unauthorised building / construction 

 
• The roof of the dwelling, including the lift height and chimney exceed the 

height restriction. 
• The dwelling house encroach the lateral and rear building lines due to it not 

been setting out correctly during construction. 
• Height of the street boundary exceeds the maximum permissible height. 
• Existing coverage is complaint with the zoning scheme. 

 
(d) Whether the unlawful conduct was stopped 

 
Due to the nature thereof, the contraventions can only be stopped by demolition 
to make it compliant with the land use scheme or via an application to legalise 
the contraventions, which the applicant did. 

 
(e) Whether the person allegedly involved in the contravention has previously 

contravened this B-law of a previous planning law 
 

42



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 28 JULY 2022 
 
 

• Property owner did not previously contravene the By-law according to the 
applicant’s knowledge. 

• The dwelling was designed and built by the previous owner following building 
plan approval for which occupation was issued. 

• The new owner / applicant since then submitted building plans for a 
storeroom and street boundary wall, which had been omitted due to the 
height departure. 

• The new owner commenced with the construction of the street boundary wall 
and was instructed to stop by the Building Control Department. 

• Increased height of the street boundary wall was part of the objective of the 
applicant to build a garage. 

• Subsequent to the stop notice the suspicion arise that the building was not 
placed as per the approved plans, a survey was instructed and in 
accordance with the municipal request  

 
Having had regard to the above, the former property owner was responsible for the 
encroachments pertaining to the placement of the existing dwelling and some 
boundary wall height encroachments.  The opinion is therefore held that an 
administrative penalty should not be imposed against the current owner in respect of 
the aforesaid encroachments. 

 
The current owner was responsible for the unauthorized street boundary and 
western lateral boundary wall height encroachments as well as deviations from the 
approved plans pertaining to the height encroachment of the braai room and the 
storeroom encroachments over the western lateral building line.  Although there is 
no previous history of By-law contraventions, the applicant proceeded with 
unauthorised building work relating to the boundary wall alterations despite a stop 
notice, whilst building work deviated from the building plan approvals. 

 
Given the recommendation not supporting the height encroachment of the street 
and western lateral property boundaries and administrative penalty pertaining to the 
said encroachments should not be imposed. 

 
The applicant did not submit detailed as built plans demonstrating the area of 
encroachments pertaining to the roof and storeroom.  The applicant submitted a 
quotation for the construction of the roof for R43 769,00 but nothing in respect of the 
storeroom.  The area of encroachment of the storeroom amounts to 1,42m² and built 
cost as per approved municipal tariff thus amounts to R21 300,00 (25m² x 
R15 000/m²). 

 
Detailed plans indicating the extent/area of the unauthorised boundary wall 
additions was not submitted with the applications, only a quotation from Copper 
Construction of extending the boundary wall by 1m for 25m for R38 500,00. 

 
Given the fact that the current owner deviated from the approved building plans with 
the construction of the braai room and storeroom and failed to submit updated 
building plans prior to construction thereof, ignored the stop notice from Building 
Control Department and completed the construction of new sections and raising of 
the boundary wall it is recommended that an administrative penalty of 20% of the 
built cost be made applicable in respect of the unauthorised additions hereby 
recommended for approval. 
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The penalty is therefore calculated as follows: 
 

1) Braairoom: R43 769 x 20% + VAT (R8753,80 + R1 313,07) 
2) Boundary wall: R38 500 x 20% + VAT (R7700,00 + R1 155) 
3) Storeroom:  R15 000 x 1,42m² = Built cost of R21 000 

R21 000 x 20% + VAT (R4 200 + R630) 
 

Based on the above the administrative penalty amounts to R23 751,87 VAT 
inclusive. 

 
Conclusion 

 
Having had regard to the evaluation above, the current owner bought the dwelling 
with several deviations from the approved building plans, although in possession of 
an Occupation Certificate.  These deviations, as elaborated in the evaluation above 
is not considered significant to such an extent where it would be detrimental to the 
character of the area or vested rights of adjoining property owners and is therefore 
considered desirable. 

 
The current property owner deviated from the approved plans with in that the braai 
room addition encroaches the height restriction and the store room the lateral 
building line.  The owner is however in possession of an Occupation Certificate 
issued in terms of the Natural Building Regulations.  No objections were received 
from direct adjoining property owners.  One objection was received in general 
against the encroachment of the height restriction in general from a property on the 
southern side of Melton Street.  The objector did not provide any reasoning as to the 
impact of the height encroachment in terms of vested rights as property owner.  
Having had regard to the evaluation above, the encroachment of the height 
restriction will not significantly impact upon adjoining property owners or the 
character of the area and given the special circumstance motivated above, 
condonation is supported. 

 
The encroachment of the street and western lateral boundary wall height restriction, 
the proposed street and lateral building line encroachments for the garage and 
encroachment of the maximum permitted coverage is not in keeping with the 
character and morphology of development in the surrounding area and therefore not 
considered desirable and not supported. 

 
12. RECOMMENDATION 

 
1. that the comment be noted; 
  
2. that the application for departure in terms of Section 16(2)(b) of the Overstrand 

Municipality Amendment By-Law on Municipal Land Use Planning, 2020 (By-
law) applicable to Erf 2699, Gansbaai (Perlemoenbaai), to accommodate the 
following: 

 
• encroachment of the height restriction from 8m to 8,44m to accommodate 

the roof of the existing braai room; 
• encroachment of the eastern lateral building line from 2m to 1,56m, the 

southern rear building line from 2m to 1,86m and the western lateral building 
line from 2m to 1,55m to accommodate the existing dwelling, and 

• encroachment of the western lateral building line from 2m to 1,72m to 

44



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 28 JULY 2022 
 
 

accommodate the existing store (outbuilding); 
• encroachment of eastern lateral and rear boundary wall height restriction; 

 
be approved in terms of the provisions of Section 61 of the By-Law; 

  
3. that the application for departure in terms of Section 16(2)(b) of the Overstrand 

Municipality Amendment By-Law on Municipal Land Use Planning, 2020 (By-
law) applicable to Erf 2699, Gansbaai (Perlemoenbaai), to accommodate the 
following: 

 
• encroachment of the maximum permissible coverage from 50% to 54,92% 

to accommodate the proposed garage; 
• encroachment of the boundary wall height restriction from 2,1m to 2,39m 

and 3,19m along the northern street boundary, from 2,1m to 3,16m and 
3,19m on the western lateral boundary and 

• encroachment of the street building line from 4m to 0m and the western 
lateral building line from 2m to 0m to accommodate a proposed garage; 

 
not be approved in terms of the provisions of Section 61 of the By-Law, due to 
the reasons provided in paragraph 13 below. 

  
4. that an administrative penalty in terms of Section 16(2)(q) of the By-law for the 

deviations from approved Building Plan No. 21594, dated 18 October 2019, not 
be imposed in terms of Section 90(4) of the By-Law; 

  
5. that an administrative penalty in terms of Section 16(2)(q) of the By-law for the 

unauthorised deviations from approved building plan 38060 and unauthorised 
boundary wall alterations resulting in the encroachment of the height restriction 
be imposed in terms of Section 90(4) of the By-Law; 

  
6. that the recommendations in 2. and 5. above be subject to the following 

conditions: 
  
 (a) that the approval is limited to the encroachments as indicated per on the 

Site Development Plan as per Annexure C as submitted with the 
application; 

   
 (b) that building plans, in line with the above, be submitted to the Building 

Department for consideration within 60 days from the date of the final 
decision and that structure be rectified within 6 months, and all comments 
from the Building- and Fire Departments be complied with at that stage; 

   
 (c)  that the portions of the street and western lateral boundary walls 

encroachment the 2,1m boundary wall height restriction be demolished 
within 90 days from the final approval of the application; 

   
 (d) that an administrative penalty of R23751,87 (VAT inclusive) be payable 

within thirty (30) days of the decision; 
   
 (e) that this approval does not absolve the landowners from compliance with 

any other relevant legislation, and 
   
 (f) that all other applicable development parameters as prescribed in the 
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relevant Land Use Scheme be complied with. 
   
7. that the applicant/person who commented be notified of its appeal right in terms 

of Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 regarding the above decisions. 

 
13. REASONS FOR THE RECOMMENDATION 

 
Reasons for approval 

 
➢ The development is not considered to unacceptably detract from the character of 

the area, vested rights of adjoining property owners in terms of loss of privacy, 
overlooking, loss of views or sun / daylight. 

➢ The application followed due process. 
➢ The proposal is consistent with the SDF. 
➢ The applicant is in possession of occupation certificates. 

 
Reasons for non-approval 

 
➢ The proposed double garage and resulting coverage encroachments is not in 

keeping with the character and morphology of existing development in the area. 
➢ The retention of the street and western lateral boundary wall height 

encroachments is not in keeping with the character of the area. 
➢ The retention of the street boundary wall encroachment is visually over-dominant 

in the street scape and reflected of the character of the area. 
➢ Boundary walls should follow or step with the contours. 
➢ The applicant failed to stop with the raising of the boundary wall when 

telephonically advised by the Senior Town Planner, whilst a stop notice from 
Building Control was ignored. 

➢ The raising of the boundary walls takes place without building plan approval in 
terms of the National Building Regulations. 

➢ The applicant did not obtain building plan approval for deviations pertaining to the 
braai and storeroom additions. 

 
14. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Letter 
Annexure C: Site Development Plan 
Annexure D: Comment received 
Annexure E: Comment from applicant 
Annexure F: Approved plans dated 18 October 2019 (Plan Number 21594) 
Annexure G  Approved building plans dated 21 October 2019 (Plan Number 

38060) and Occupation Certificate dated 20 February 2020 
Annexure H: Site survey by Professional Land Surveyor van Dyk & Ass. Inc. 
Annexure I: Services Report 
Annexure J: Comment: Telkom 
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REGISTERED PLANNER 
 

Name:   H VAN DER STOEP 
 

SACPLAN Reg No:   A/1708/2013 
 

Signature:  ___________________ 
 

Date:   ___________________ 
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