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AGENDA : MUNICIPAL PLANNING TRIBUNAL: 28 JULY 2022 

 
 
1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 30 June 2022 
 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 463, 17 SHARPIE STREET, FISHERHAVEN, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE 
TITLE DEED CONDITIONS: WRAP PROJECT OFFICE ON BEHALF OF 
DJ & M ERASMUS  

 
Report attached 

 
 
4.2 ERF 2699, 12 TREWWA STREET, GANSBAAI (PERLEMOENBAAI), 

OVERSTRAND MUNICIPAL AREA: APPLICATION FOR DEPARTURE 
AND DETERMINATION OF AN ADMINISTRATIVE PENALTY: MESSRS 
INTERACTIVE TOWN & REGIONAL PLANNING ON BEHALF OF DP 
BOTHA 

 
Report attached 
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4.1 
ERF 463, 17 SHARPIE STREET, FISHERHAVEN, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS: WRAP 
PROJECT OFFICE ON BEHALF OF DJ & M ERASMUS  
 
463 HFH (4050/2022) 
H Olivier (028) 313 8900 Hermanus Administration 
9 June 2022 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 3 February 2022 from WRAP Project Office on 
behalf of DJ & M Erasmus on Erf 463, Fisherhaven in terms of Section 16(2)(f) of the 
Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 2020 
for the removal of restrictive title conditions E.4.(b), E.4.(c) and E.4.(d) as contained 
in Title Deed T68400/2017 of the property in order to enable the construction of a 
second dwelling unit and to remove conditions relating to building lines and 
coverage. 

 
The restrictive title conditions read as follows: 

 
“E. SUBJECT FURTHER to the following special conditions as contained in 
Transfer No. T3108/1984, newly imposed by the Administrator of the Province of the 
Cape of Good Hope in terms of Ordinance 33 of 1934, when approving the 
establishment of Fisherhaven Township, namely: 

 
4. This erf shall be subject to the following further conditions, provided 

especially that where in the opinion of the Administrator after consultation 
with the Townships Board and the Local Authority, it is expedient that the 
restriction in any such condition should at any time be suspended or relaxed, 
he may authorise the necessary suspension or relaxation, subject to 
compliance with such conditions as he may impose:- 

 
(b) it shall be used only for the purpose of erecting thereon one dwelling, 

together with such outbuildings as are ordinarily required to be used 
therewith; 

 
(c) not more than 30% of the area thereof shall be built upon; 

 
(d) no building or structure or any portion thereof except boundary walls 

and fences shall be erected nearer than 4,72 metres to the street line 
which forms a boundary of this erf, nor within 3,15 metres of the lateral 
boundary common to any adjoining erf, provided with the consent of the 
Local Authority, any outbuildings not exceeding 3,05 metres in height, 
measured from the floor to the wall plate and no portion of which will be 
used for human habitation, may be erected within the above prescribed 
rear space.  On consolidation of any two or more erven, this condition 
shall apply to the consolidated area as one erf.” 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 
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2. DECISION AUTHORITY 
 

Municipal Planning Tribunal  
 

3. BACKGROUND / SITE HISTORY 
 

The erf measures 1933m² in extent and is developed with a dwelling and Wendy 
house.  The erf is located in a residential area and is zoned Residential Zone I. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation can be summarized as follows: 

 
❖ The owners of the property want to erect a second dwelling unit, and although it 

is a primary right in terms of the Overstrand Municipality Land Use Scheme, the 
Title Deed restrictions prohibits it.  Hence this application. 

❖ The rational to remove all three restrictive conditions is to enable the landowners 
to be able to develop the property in future to its full potential in terms of the Land 
Use Scheme. 

❖ The proposal is not out of the ordinary with surrounding properties. 
❖ The restrictive conditions were originally intended to protect the residential 

character of Fisherhaven, the existing Overstrand Municipality Land Use Scheme 
however now makes provision to manage the area in a similar manner, and the 
older more restrictive title deed restrictions are not required anymore. 

❖ All services are available to the property, and access will still be obtained from 
Sharpie Street. 

❖ In terms of need and desirability the second dwelling will provide for an additional 
residential option in Fisherhaven, will help increase property value and help the 
Municipality to obtain additional income. 

❖ No views, sunlight or the character of the area will be affected. 
❖ The application will have no Environmental or Heritage impact. 
❖ The property is not situated in an EMOZ or HPOZ. 

 
❖ The application is in line with the SPLUMA and LUPA Planning Principles as 

follows: 
 

Spatial Justice 
The second dwelling will not contribute to spatial injustices. 

 
Spatial Sustainability 
Will provide housing opportunity and densify the area, which is in line with the 
Planning Policies. 

 
Efficiency 
It will maximise the usage of the property. 

 
Spatial Resilience 
The application is in line with spatial planning policies and the Overstrand 
Municipality Regulations. 

 
Good Administration 
The municipality followed a good consultative process and public participation 
process. 
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Evaluation in terms of Section 39(5) (a-f) of the By-Law is as follows: 
 

(a) No person or entity will be affected financially by the removal of these restrictive 
title deed conditions. 

(b) No person is personally benefitting from these conditions as these conditions 
are only restricting the applicant. 

(c) The applicant will be gaining from the removal of the restrictive condition as it 
will allow her to utilize her property to its full extent. 

(d) These restrictive conditions do not have a social benefit. 
(e) There is no specific beneficiary of these conditions. And no person or entity will 

be affected if these are removed. 
 

5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published Closing date for 
comments 

Press Yes 04/03/2022 08/04/2022 

Gazette Yes 04/03/2022 08/04/2022 

Notices Yes 04/03/2022 08/04/2022 

Ward councillor Yes 04/03/2022 08/04/2022 

Total comments NONE 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Department 08/03/2022 No objection. 

Building Control 07/03/2022 No objection. 

Environmental 
Management Services 06/04/2022 No objection. 

Engineering Services 07/03/2022 See Annexure E. 

Telkom 15/03/2022 See Annexure F. 
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7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 
 

No objections were received during the public participation process. 
 

It is to be noted that 21 registered notices were sent to surrounding property owners 
and to the Fisherhaven Ratepayers Association. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
N/A 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
N/A 

 
Spatial Sustainability 
The proposal will promote the alleviation of urban sprawl, and therefore place 
less pressure on valuable agricultural and sensitive environmental land. 

 
Efficiency 
The additional dwelling will make use of existing services and road 
infrastructure, ensuring services and facilities are used efficiently. 

 
Spatial Resilience 
The application is in line with spatial planning policies which promotes a variety 
of residential opportunities and also densification.  

 
Good Administration 
Procedure as determined by the Municipality has been followed and a good 
public participation process was followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

The application is consistent with the planning principles. 
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10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Consistent since it remains Residential. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

Same as Point 10.4. above. 
 

10.6 Impact on Municipal engineering services 
 

The area is fully serviced. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

The Title Deed does contain restrictive conditions, which are being applied for. 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

The application is in line with the Overstrand Spatial documents. 
 

11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The financial or other value of the rights 
 

There is no financial value of the rights. 
 

The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
The personal benefit for the applicant is to create an additional dwelling which can 
be utilized by friends or family or possibly be rented out for financial gain. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended 

 
By removing the restriction allowing only one dwelling on the property enables the 
property owner to create one additional dwelling, provides more rental housing 
opportunities to the community and increase the property and surrounding property 
values.  It could also lead to an additional increase in rates and taxes for the 
Municipality. 

 
The restrictive conditions applicable to building lines and coverage are now 
controlled in terms of the Zoning Scheme.  However, this application does not 
include any building work which traverse such building lines and coverage which 
can be used as motivation, and to measure such impact.  Such blanket removals 
cannot be supported. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
Application is made to only remove the restriction that a second dwelling may not be 
erected on the property, some building line restrictions and a 30% coverage 
restriction. 
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12. THE DESIRABILITY OF THE PROPOSAL 
 

The property is developed with a dwelling measuring 54m² in extent and a Wendy 
house measuring 19.5m² in extent. 

 
The application includes the removal of a restrictive condition prohibiting the 
construction of more than one dwelling on the property. 

 
At this stage the Overstrand Municipality Land Use Scheme allow for second 
dwellings on properties, therefore the restrictive condition in the Title Deed prohibits 
the landowner to act on such rights. 

 
In terms of the SDF, 2020 the area is identified for residential purposes. In terms of 
the Overstrand Municipality Growth Management Strategy, 2010 the area is 
earmarked for densification up to 10 units/ha.  These policy documents promote 
densification to make the maximum use of infrastructure and facilities.  This 
application complies with such aims. 

 
It is therefore foreseen that this part of the application will not have a negative 
impact on the character of the surrounding area or surrounding property owners. 

 
The proposal is to erect an additional dwelling of 85m² in extent on the property.  
The total coverage would still only be 9,33%, well below the 30% coverage 
restriction in the Title Deed and 50% restriction in terms of the Zoning Scheme. 

 
The fact that no objections were received against the application indicates that it will 
have minimal impact on surrounding property owners and their rights. 

 
Application is also made to remove the Title Deed restrictions limiting coverage to 
30%, and which stipulated a 4,72m street building line, 1,57m lateral building line 
and 3,15m rear building line. 

 
The proposed second dwelling will not be constructed over Title Deed building lines, 
nor will it be over 30% coverage.  Although the applicant motivates that the 
landowner wants to remove such restrictions for future possible development, the 
impact thereof cannot be measured with this application, to consider the possible 
impact of removal thereof.  This part of the application can therefore not be 
supported. 

 
The application can therefore be partially supported. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 463, 
Fisherhaven for the removal of restrictive title conditions E.4.(c) and E.4.(d) as 
contained in Title Deed T68400/2017 of the property in order to remove 
conditions relating to building lines and coverage, not be approved, in terms 
of the provisions of Section 61 of the By-Law. 

  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 463, 
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Fisherhaven for the removal of restrictive title condition E.4.(b) as contained in 
Title Deed T68400/2017 of the property in order to enable the construction of a 
second dwelling unit, be approved, in terms of the provisions of Section 61 of 
the By-Law subject to the following conditions: 

  
 (a) that this approval is only for the removal of restriction and is not an 

approval in terms of any other legislation; 
   
 (b) that building plans be submitted for all new buildings to the Building 

Department for approval, and that all conditions of the Building and the 
Fire Department be complied with at that stage; 

   
 (c) that this approval does not absolve the applicant from compliance with 

any other relevant legislation; 
   
 (d) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with; 
   

 (e) that all the conditions in the Services Report (attached as Annexure E), 
be complied with, and 

   
 (f) that the conditions imposed by Telkom (attached as Annexure F), be 

complied with. 
   
3. that the applicant be notified of its right of appeal in terms of Section 78 of the 

Overstrand Municipality By-Law on Land Use Planning, 2020 regarding the 
above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
POINT 1 

 
❖ The application did not involve any new building work over the Title Deed building 

lines or the 30% coverage limitation and did not require the removal of such 
building lines for the proposed second dwelling. 

❖ To evaluate the impact of the removal of a Title Deed Restriction a detailed 
motivation and proposal must be provided for the decision maker to measure the 
impact of the removal of such restrictions.  The applicant only motivated that the 
reason to remove these restrictions were to allow future development in line with 
the Overstrand Municipality Land Use Scheme, with no detailed proposal or 
motivation to properly measure the impact. 

 
POINT 2 

 
❖ The application has followed due procedure. 
❖ No new municipal services will be required. 
❖ The proposed construction of a second dwelling is in line with Policy Plans which 

promote densification. 
❖ The proposed second dwelling smaller than 120m² will be in line with the primary 

rights in terms of the Residential Zone I zone in terms of the Land Use Scheme. 
❖ The restrictive conditions prohibit the property to be developed to its full potential, 

and the removal of the restrictive condition is thus supported. 
❖ No negative impact on the character of the area. 
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❖ No objections were received from neighbours; therefore, the impact on 
neighbours’ privacy and rights will be minimal. 

❖ The application is desirable. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Title Deed T68400/2017 
Annexure E: Services Report 
Annexure F: Comments: Telkom 
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