
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 3 FEBRUARY 2022 

 
 
4.2 
ERF 844, 14 ROSS STREET, FRANSKRAAL, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR CONSENT USE: MESSRS INTERACTIVE TOWN AND REGIONAL 
PLANNERS ON BEHALF OF G & JJ POTGIETER 
 
844 GFK 
SW van der Merwe (028) 313 8900 Hermanus Administration 
11 January 2022 

 
1. EXECUTIVE SUMMARY 

 
To consider an application received on 1 March 2021 from Messrs Interactive Town- 
and Regional Planners on behalf of G and JJ Potgieter applicable to Erf 844, 
Franskraal in terms of the Overstrand Municipality Amendment By-Law on Municipal 
Land Use Planning, 2020 (By-Law) for the following: 

 
❖ removal of restrictive title deed conditions C.5(b) and C.5(d) contained in Title 

Deed T63560/2017 in terms of Section 16(2)(f) of the By-law of, and 
❖ consent use to accommodate a proposed dwelling unit (ground floor) in terms of 

Section 16(2)(o) of the By-law.  
 

A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the application is attached as Annexure B and 
the Title Deed is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 844, Franskraal is situated in a local business node comprising 6 erven to the 
western side of Franskraal between Ross Street, Loop Street, Nico Street and 
Service Street (unmade street).  Access is obtained from Ross Street.  The erf 
measures 483m² in extent, is zoned for Business Zone 3 purposes and is currently 
vacant.  The adjoining business zoned erven are all vacant, save for an office 
situated on Erf 846. 

 
The surrounding area comprises low density single residential erven mostly 
developed with dwelling houses, as well as a public open space and utility services 
erf to the southeast. 

 
The property, in terms of the title deed is subject to restrictive title conditions that 
amongst others limits the use of the property to shop purposes only, as well as 
conditions relating to coverage, building lines, including a no subdivision clause. 

 
The property owner acquired the property during 2017 under the impression that it is 
a vacant residential erf.  The property actually comprises a vacant Business Zone 3: 
Local Business erf.  The property owner wish to construct a dwelling, hence the 
application for removal of restrictive title conditions and consent use to permit a 
ground floor dwelling unit. 
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4. SUMMARY OF APPLICANT’S MOTIVATION 
 

The motivation for the application is summarised as follows: 
 

❖ The application property is vacant and surrounded by vacant residential, 
business and open space properties. 

❖ The proposal is consistent with the land use and zoning of the area. 
❖ The proposal is consistent with the By-law that permits a ground floor dwelling 

unit and flats as a consent use. 
❖ The proposal will not negatively impact on or be negatively impacted by land 

uses in the surrounding area. 
❖ The business rights and option of a potential appropriate future business will be 

maintained. 
❖ The owner is not interested to develop the property for business purposes. 
❖ The application will allow the owner to develop the property for residential use, 

thus not forcing him to sell the property. 
❖ The property will not lie vacant indefinitely as with the surrounding business 

erven. 
❖ The proposal is consistent with the character of the area. 
❖ Social and personal benefits in terms of potential higher property value, less 

potential for crime and provision of housing are foreseen to result from the 
proposal. 

❖ Removal of restrictive title conditions will not have a material personal, social or 
financial benefit of the restrictive condition remaining in place were found, 
whereas personal and social benefits are foreseen to result from the removal of 
the restrictive title conditions. 

❖ The SDF promotes integrated, sustainable and habitable towns and residential 
areas.  The application erf is a vacant business erf, will remain Business Zone 3 
and therefore considered consistent with the SDF. 

❖ The proposal is consistent with the planning principles in terms of LUPA and 
SPLUMA. 

❖ The application is regarded desirable in the local context and well-integrated with 
existing community land use activities. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Press Yes 18 June 2021 23 July 2021 

Gazette Yes 18 June 2021 23 July 2021 

Notices Yes 18 June 2021 23 July 2021 

Internal Departments Yes 18 June 2021 23 July 2021 

Ward councillor Yes 18 June 2021 23 July 2021 

Total letters of objection One (1) letter of objection 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 
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Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of 
restrictive title conditions if notices in accordance with Section 35(3)(d) of 
the By-Law on Municipal Land Use Planning was served on all persons 
mentioned in the title deed for whose benefit the restriction applies. 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments 

Building Department 24/06/2021 No objection. 

Waste Management 02/07/2021 No objection. 

Environmental Services 23/07/2021 No objection. 

District Health 26/07/2021 No objection. 

Engineering Services 29/07/2021 Annexure F. 

Fire Services 10/08/2021 

No objection, subject to compliance 
with the provision of SANS-A:2016, 
10400-T:2020 and the By-Law relating 
to community fire safety. 

Open Serve 12/08/2021 Annexure G. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One objection letter was received from Mrs E Goosen, part owner of Erf 763, 
Franskraal. 

 
Objector resides opposite the application property for the past 20 years.  Any 
change to the title deed could impact on the objector as well as residents 
residing in Ross Street and Franskraal as a whole. 

 
Response from applicant 

 
Removal of the restrictive condition will enable the use of the property for the 
purpose of a shop, offices, restaurant, dwelling unit (above ground floor), flats 
(above ground floor), caretakers’ accommodation and self-catering.  Application 
entails construction of a dwelling unit, which will have a lesser impact on residents in 
Ross Street.  The applicant is of the view that the business on Erf 846 demonstrates 
that further businesses in the node is not feasible. 
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Response from town planner 
 

Development of the property will impact upon the objector, specifically views, 
regardless of the type of land use. Pertaining to the impact of the removal of the 
restrictive condition permitted land uses will be limited to the provisions of Business 
Zone 3, in accordance with the scheme regulations.  Being a local business node 
with a reasonable buffer from the closest adjoining residential property the aforesaid 
land uses is not foreseen to unacceptably detract from the residential amenity of the 
adjoining property owners.   
 
Although a dwelling might have a lesser impact on adjoining single residential 
properties, should it be approved, it might negatively impact upon the future use of 
the application property, as well as adjacent business properties, due to conflicting 
interests and potential complaints. 

 
Removal of restrictive title conditions would provide the property owner cart 
blanch to run any type of business which could be for their benefit only 

 
Response from applicant 

 
The objector’s statement is incorrect.  The use of the property will be limited to the 
land uses permitted under Business Zone 3. 

 
Response from town planner 

 
The applicant’s comment is noted and agreed with.  As such, the potential impact on 
the objector as a result of the removal of restrictive title conditions will be limited to 
the land uses permitted under Business Zone 3 and not any business / commercial 
use, as per the objector’s comment. 

 
The objector finds it unbelievable that the property owner was under the 
impression they were purchasing a vacant residential property, since the 
property had been in the market for a number of years.  The estate agent is 
responsible to inform the buyer about the zoning of the property.  As such, 
the property owner needs to take the matter up with the estate agent or seller. 

 
Response from applicant 

 
The applicant only noted the objectors’ statement. 

 
Response from town planner 

 
The onus remains on the property owner to do his own investigations regarding the 
land use rights applicable when purchasing the property.  As such, the matter is 
considered a civil legal matter between the property owner, the seller and estate 
agent involved in the transaction.  Despite afore said, each application is still to be 
considered on the basis of its individual planning merit. 

 
There is little parking available in the area, thus negatively impacting 
residents. 
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Response from applicant 
 

On-site parking provision will be a challenge.  The objector however supports 
business use of the property (i.e. shops).  Thus, objection based on parking seems 
to be contradicting the objector’s support for shops. 

 
Response from town planner 

 
The property owner will be required to provide on-site parking provision in 
accordance with the provisions of the scheme regulations.  This requirement will 
effectively limit the size and scale of any future construction on the property since 
the parking ratio is based on the Gross Leasable Area of the property.  Ross Street 
has a 20,5m wide road reserve with a 9,5m distance between the edge of the tar 
and street boundary of the application property.  Thus, ample space for 
access/egress and it is not foreseen that the development of the property in line with 
the Scheme Regulations would result in an unacceptable traffic impact. 

 
Excessive noise and rowdiness would cause unpleasantness to concerned 
parties. 

 
Response from applicant 

 
No comment provided. 

 
Response from town planner 

 
The point of objection is noted but deemed speculative since the objector seems to 
hide behind the fact that the impact of future development is not known.  As stated 
above, the use of the property should the application(s) be successful will be limited 
to the land uses provided for under Business Zone 3 as per the Land Use Scheme. 

 
The original purpose of the zoning which is for a shop will be more beneficial 
to the residents. 

 
Response from applicant 

 
The objector does not provide any reasons or motivation for the statement.  Thus, 
the objection should be dismissed. 

 
Response from town planner 

 
The applicants’ comment is noted and agreed with. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
N/A 
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10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application can be motivated in terms of the principles in the following 
manner: 

 
Spatial Justice 
The proposal will not further perpetuate historic spatial imbalances being an 
existing erf within an existing residential area.  The proposal will provide access 
to housing, make optimal use of land in line with the SDF whilst the land will not 
lie vacant indefinitely. 

 
Spatial sustainability 
The application is located within the urban edge and will thus not lead to urban 
sprawl, impact sensitive or biodiversity rich areas or agricultural land.  The 
proposal addresses the current need for housing whilst retaining the option for 
future business use on the property. 

 
Efficiency 
The proposal will permit development of the property for residential purpose 
with access to services, facilities, and opportunities, rather than letting the 
property lie vacant until such time that an established business is permitted in 
future. 

 
Spatial Resilience 
The proposal is consistent with the SDF that adhere to the principle of 
efficiency. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Spatial Justice 
Same as 10.2 above. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 

 

Overstrand Municipal Spatial Development Framework (2020): 
 

The SDF promotes a balanced land use mix with adequate provision for 
amongst others commercial growth, tourism development, role of coastal 
villages as holiday resorts / retirement villages and provision of a balance mix of 
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housing stock addressing the full range of socio-economic groupings.  Strategic 
policies encourage mixed use densification within urban, suburban and rural 
centres, whilst these areas are to become the primary commercial areas, whilst 
limiting commercial development outside these areas.  Neighbourhood nodes 
and the CBD to become the nucleus of business, commercial, public 
infrastructure and other services. 

 
Business uses should be limited to existing business nodes within Franskraal 
and Kleinbaai, whilst densification to address the housing need should take 
place in accordance with the provisions of the Overstrand Growth Management 
Strategy. 

 
The applicant argues that the proposal is consistent with the principles of the 
SDF (2020).  Although the zoning remains business the applicant clearly states 
that it is the intention to use the property for residential purposes and not for 
business purposes.  Although the zoning remains Business Zone 3 the proposal 
will introduce a predominant single residential use (dwelling unit) in a business 
node that will sterilize the future use of the property for business purposes.  The 
proposal is not considered to strengthen the role of this business node to 
become the nucleus of business, commercial and public infrastructure, thereby 
not consistent with the SDF. 

 
Overstrand Municipality Growth Management Strategy (2010): 

 
The applicant states that the OMGMS indicates that the application property is 
situated within an area that promotes densification less than 10 dwelling units 
per ha.  The impact of the proposed ground floor dwelling units upon 
densification is therefore immaterial, thus consistent with the OMGMS. 

 
The application property is situated within a densification zone as per the 
OMGMS.  Being situated within a commercial neighbourhood node 
densification is to occur via mixed use development comprising both residential 
and commercial land uses.  The proposed ground floor dwelling unit introduces 
a purely residential land use opposed to a mixed use development and is 
therefore contrary to the applicant’s statements and not consistent with the 
provisions of the OMGMS. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
No objections were raised by the Engineering Services Department on the 
basis of availability and capacity of services, subject to compliance with the 
Engineering Services Report attached as Annexure F. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 
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10.8 Existing and proposed zoning comparisons and considerations 
 

The application property is zoned for Business Zone 3 purposes permitting the 
construction of a shop, offices, restaurant, dwelling unit and flats above ground 
floor, care takers dwelling and self-catering as a primary right.  Consent uses 
amongst others entail a dwelling unit on ground floor in accordance with the 
development parameters contained in Section 6.3.2 of the Land Use Scheme. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The title deed T63560/2017 applicable to Erf 844, Franskraal contains the following 
restrictive conditions that the applicant seeks to remove, namely: 

 
“C.5(b) It shall be used for shop purposes only;” 

 
“C.5(d) No building or structure or any portion thereof, except boundary walls, 
fences, verandas and balconies shall be erected nearer than 3,36metres to the 
street line which forms a boundary to this erf.” 

 
The applicant motivates the application for removal of restrictive title conditions and 
is of the view that no material personal, social, or financial benefits to the restrictive 
condition remaining in place is found, whereas personal and social benefits are 
foreseen to result from the removal of the restrictive conditions. 

 
In view of the above being stated the following directly relates to Section 39(5) of 
LUPA, 2014 (Act 3 of 2014): 

 
The financial or other value of the rights 

 
There is no financial value to holder of the rights (municipality). 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition 

 
There is no personal benefit for the holder of the rights. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended 

 
The property owner was under the impression that the primary land use rights were 
for residential purposes, whilst the owner is not interested to develop the property 
for business purposes.  The personal benefit would be that the removal will permit 
the property owner to use the property for residential purposes and not having to 
sell the property if permitted to be used for residential purposes. 

 
The social benefit of the restrictive condition remaining in place in its existing 
form and the social benefit of the removal, suspension or amendment of the 
restrictive condition 

 
There is no material social benefit for the condition to remain in place, whilst the 
social benefits of removal are considered as follows: 
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• proposal will relieve the potential traffic impact of an additional business in the 
area; 

• proposal will attract less outsiders into the residential area (thus decreasing 
potential for crime and increased property value); 

• additional surveillance and less vacant land in the area, thus minimising 
potential for crime, and 

• contributes to the housing need in the Overstrand Region. 
 

Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
Application is only made for removal of some conditions, whilst the no subdivision 
and coverage conditions C.5(a) and C.5(c) will be retained. 

 
Given the above the opinion is further held that the proposal is sufficiently evaluated 
in terms of Section 39 (5) of LUPA, 2014 (Act 3 of 2014). 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
Removal of restrictive title conditions 

 
The application for removal of restrictive title conditions will facilitate development of 
the applicant’s property in accordance with the provisions and applicable 
development parameters as provided for in the Overstrand Land Use Scheme and 
not considered to affect vested rights of adjoining properties adversely and therefore 
supported. 

 
Consent use 

 
Application is made for consent use to permit a ground floor dwelling unit.  The 
applicant states that property owner has no intent of using the property for business 
purposes.  Although the applicant acquired the property under the impression that it is 
a residential property, the property owner failed to do his homework prior to entering 
a deed of sale during 2017.  Ignorance is therefore not considered a valid excuse. 

 
The applicant motivates that the proposed consent use is consistent with the SDF 
since no change in zoning is required.  The applicant further motivates in that in terms 
of the OMGMS the area is earmarked for densification less than 10 dwelling units per 
ha.  The proposal comprising a ground floor dwelling in terms of densification targets 
is considered immaterial, thereby consistent with the OMGMS.  

 
Contrary to the applicants’ motivation the proposed ground floor dwelling unit is not 
considered consistent with the provisions of the SDF and OMGMS for the following 
reasons: 

 

• The proposal will introduce a residential land use in a business / neighbourhood 
node. 

• The applicant does not intend to use the property for commercial purposes. 

• The proposed consent use for a ground floor dwelling unit will thus prevent future 
use of the property in accordance with the applicable primary rights. 

• The proposal does not comprise a mixed-use densification providing for both 
business and residential uses as per the aforesaid policy documents.  
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• The proposal will not aid to strengthen the role of the neighbourhood node as 
nucleus of business / commercial use.  It will rather detract therefrom since it will 
sterilise the future use of the property for business / commercial purposes. 

Section 21(3) of the By-law states that consent uses may be granted permanently or 
for a specified period of time (10 years).  Subsection (4) further states: 

 
“a consent use granted for a specified period of time contemplated in subsection (3) 
must not have the effect of preventing the property from being utilised in the future for 
the primary uses permitted in terms of the zoning of land.” 
The applicant indicated although the zoning remains Business Zone 3 with the option 
of future business use the property owner does not intend to utilize the property for 
business purposes.  Granting of consent use will therefor prevent the property from 
being utilised for business purposes in future.  

 
The applicant incorrectly describes the character of the area as vacant residential, 
business, and open space property.  The adjoining residential area is predominately 
developed with dwelling houses, with only some vacant residential erven.  The 
commercial node comprises 6 erven.  One erf is developed with an office with the 
remaining business erven still vacant, whilst the adjoining public open space is 
undeveloped. 

 
Even though the Land Use Scheme provides for consent use for a ground floor 
dwelling unit, such application still needs to be considered on its merit having had 
regard to the applicable forward planning and policy documents, impact upon vested 
rights and character of the surrounding area, including the business node as well as 
desirability of the proposed land use. 

 
In this regard, the applicant mainly motivates that the proposed dwelling unit will not 
adversely impact the character and vested rights of the surrounding predominantly 
residential area and to a lesser extent will not adversely impact adjoining Business 
Zone 3 properties.  The latter is not agreed with since the view is held that the 
introduction of a purely residential land use will prevent future business use of the 
property.  A purely residential land use is also not considered compatible with the 
character of the business node that normally comprises mixed land uses with ground 
floor business and residential limited to above ground floor level.  The proposed 
dwelling unit will impact upon the future use of the adjoining Business Zone 3 
properties  due to conflicting rights pertaining to dwelling units opposed to business 
uses resulting in noise and disturbance complaints as a result of operational hours of 
business including servicing and deliveries that is not necessary restricted to normal 
daytime office hours.  

 
The application property is situated within a neighbourhood business node 
established in terms of the Township Establishment conditions of Franskraal.  The 
SDF requires business / commercial land use to be restricted to existing business 
zoned properties.  In addition, mixed use densification comprising both commercial 
and upper floor residential land uses are normally encouraged within the CBD, 
including neighbourhood nodes, in line with the provisions of the SDF and OMGMS.  
The proposed development does not comprise a mixed use development and is 
therefore seen as an attempt to introduce a pure single residential land use in a 
business node.  The opinion is held that the proliferation of the business node by the 
introduction of purely residential land uses is not desirable and more likely to result in 
conflict between residential and commercial land uses i.e. when a restaurant applies 
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for a liquor license or as a result of extended business hours, servicing and deliveries 
to and from these properties. 

 
Considering the above, the application for removal of restrictive title conditions is 
desirable and supported.  The application for consent use is not considered desirable 
and is not supported. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 (By-law) 
applicable to Erf 844, Franskraal for removal of restrictive title deed conditions 
C.5(b) and C.5(d) contained in Title Deed T63560/2017, be approved in terms 
of the provisions of Section 61 of the By-Law; 

  
2. that the application in terms of Section 16(2)(o) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 (By-law) 
applicable to Erf 844, Franskraal for consent use to accommodate a dwelling 
unit on the ground floor, not be approved in terms of the provisions of Section 
61 of the By-Law;  and 

  
3. that the applicant and objector be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
Reasons for approval 

 
❖ The Overstrand Zoning Scheme Regulations have sufficient control 

measures when it comes to land use, coverage and building line controls. 
❖ The proposal will not negatively impact on existing/vested rights of adjoining 

property owners. 
 

Reasons for non-approval 
 

❖ The proposal does not comprise a mixed use development and is not 
consistent with the applicable forward planning and policy documents (SDF 
and OMGMS). 

❖ The proliferation of business node through the introduction of purely single 
residential use (dwelling unit) is not desirable. 

❖ The introduction of a purely single residential land use (dwelling unit) will 
prevent or sterilise the use of the application property for future business 
purposes. 

❖ The introduction of a purely single residential use (dwelling unit) will limit 
future development of the application property in accordance with the 
application primary rights. 

❖ The introduction of a single residential use (dwelling unit) will negatively 
impact the future development and use of adjoining business erven and will 
not aid to strengthen the role of the business node as envisaged in the SDF. 

❖ The property owner failed to conduct proper research regarding the zoning 
status prior to acquiring the property. 
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15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Title deed  
Annexure D: Objection 
Annexure E: Comment on objection 
Annexure F: Services Report 
Annexure G: Comment: Open Serve 
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