
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 28 FEBRUARY 2019 

 
 
4.4 
ERF 1544 (A PORTION OF ERF 1438), 152 KUSWEG, SANDBAAI, OVERSTRAND 
MUNICIPAL AREA: APPLICATION FOR REMOVAL OF A RESTRICTIVE TITLE DEED 
CONDITION AND DEPARTURE: MESSRS PLANACTIVE TOWN & REGIONAL PLANNERS 
ON BEHALF OF OULAP (PTY) LTD 
 
1544 HSB (3884) 
H van der Stoep (028) 313 8900 Hermanus Administration 
16 October 2018 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 18 December 2017 from Messrs Planactive 
Town & Regional Planners on behalf of Oulap (Pty) Ltd applicable to Erf 1544 (a 
portion of Erf 1438), Sandbaai for the following: 

 
 Removal of restrictive title conditions in terms of Section 16(2)(f) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 for the 
removal of restrictive Title Deed condition 1.D.(d) as contained in Title Deed 
T950/1994 applicable to the above erf in order to remove the 4,72m street 
building line restriction. 

 
The restrictive condition 1.D.(d) as contained in Title Deed T950/1994 to be 
removed reads as follows: 

 
“(d) That no building shall be erected on the above erf or erven within 4,72 

metres of any boundary line between the said erf or erven and any street, 
road or avenue on which such erf or erven abuts, such space may be used 
as gardens but shall not be built upon.” 

 
 Application is subsequently made in terms of Section 16(2)(b) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 for the following 
departures: 

 
o to relax the north-eastern street building line from 4m to 2,215m in order to 

accommodate new entrance steps to the dwelling from Piet Retief Crescent; 
 

o to relax the north-western street building line from 4m to 0m to 
accommodate a new open suspended deck with a swimming pool; and 

 
o to relax the south-western lateral building line from 2m to 0m to 

accommodate the new open suspended deck with steps along the relevant 
lateral boundary. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The proposed 
Site Development Plan is attached as Annexure B, while the Motivation Report from 
the applicant in support of the proposal is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 
 

The erf is zoned Residential Zone 1: Single Residential, measures 720m² in extent 
and is located in the western section of the residential area of Sandbaai in close 
proximity of the sea.  The property is developed with a three (3) storey dwelling unit 
and double garage.  The property is a corner erf and is a new portion of the 
subdivision of Erf 1438, Sandbaai. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
Only the main points of motivation are summarised as follows (the detailed report is 
attached as Annexure C): 

 
 The landowners intend to add to and alter the existing structures by constructing 

new entrance steps to give access to the dwelling from Piet Retief Crescent, and 
a new swimming pool and terrace (suspended deck) with steps. 

 The new aluminium door of the dwelling is not positioned on natural ground floor 
level, but on first storey level, hence a set of new entrance steps to link the 
footpath with the new door is required.  Given the levels and position of the 
house, the new steps cannot comply with the maximum height requirement of 1m 
within a building line.  The entrance steps will be ±1,415m above natural ground 
level at its lowest point and ±3,15m above natural ground level at its highest point 
where it meets the aluminium door on the 4,72m street building line.  The 
entrance steps will be 5,8m² in extent. 

 Although the entrance steps will be visible from the street it does not create an 
impact on passing traffic or public activity as it will merely serve as an entrance to 
the existing dwelling.  It does not constitute habitable space or entertainment 
area that will impact on the streetscape.  It will complement the existing dwelling 
and merges well with the renovation of the dwelling.  The existing 1,8m high 
boundary wall lessens the impact the entrance steps may have on the 
streetscape.  It will not compromise the privacy of the owner of the adjacent Erf 6.  
A road and public open space is situated to the north-east and the encroachment 
will not impact negatively on the properties situated to the north-east. 

 The property is zoned single residential and used as such. 
 Surrounding land uses are dwellings, public open spaces and public roads. 
 As part of the swimming pool, a suspended deck is to be constructed around the 

swimming pool to serve as an entertainment area.  The suspended deck and 
steps are higher than 1m within the building lines.  A new 1,91m high boundary 
wall will be constructed between the subject property and the adjacent Erf 1438 
and will ensure privacy.  The pool and suspended deck additions will not impact 
on any passing traffic or public activity. 

 The suspended deck and steps marginally exceeds the 1m height restriction 
within building lines and will not impact on the surrounding properties situated to 
the south-west – neither on their rights or privacy.  The new pool and terrace with 
steps will complement the existing dwelling and merges well with the planned 
renovations for the dwelling.  The boundary walls lessen the impacts the 
additions may have on the streetscape and surrounding property owners.  There 
is a road and public open space to the north-west of the property and the 
encroachment of the pool and terrace on the north-western boundary will not 
impact on any adjacent property owners. 

 The zoning of the property will remain unchanged. 
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 The proposals are not in contrast with the existing land use tendencies with the 
surrounding environment. 

 The location of the property within a single residential area allows the property to 
be developed for low impact uses such as accommodation establishments, home 
occupation, etc.  The removal of restrictions will not hinder any future land use 
applications on the property. 

 The property allows for the deviations applied for due to the layout and position of 
the existing structures, the two (2) street building lines, the locality opposite public 
open spaces, the property’s orientation towards the ocean, the ideal position of 
the pool and terrace, the materials used, the optimal usage of the existing 
resources / infrastructure, the scale of the surrounding built environment, and the 
low impact on adjacent property owners. 

 The marginal height encroachments of the terrace with steps within the building 
lines will not have a greater impact on the surrounding property owners than what 
a 1m high permissible terrace with steps would have had on the neighbours. 

 All services already exist on the property – no additional services are anticipated. 
 Access to the property from Piet Retief Crescent will remain unchanged. 
 The property is not situated within the heritage overlay zone and is not 

earmarked for heritage conservation purposes. 
 The application is fully compliant with the planning principles described in LUPA 

and SPLUMA. 
 

5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Local newspaper Yes 20 March 2018 26 April 2018 

Gazette Yes 16 March 2018 26 April 2018 

Notices Yes 13 March 2018 26 April 2018 

Ward councillor Yes 13 March 2018 26 April 2018 

Total comments NONE 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 47 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Local Heritage 20/03/2018 No objection. Positive 
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Building Control 20/03/2018 

Deck is ±400mm above 
allowable 1m and stairs 
have minimal impact.  
Plans to be submitted in 
compliance with SANS 
10400. 

Positive 

Engineering 
Services 

25/04/2018 Attached as Annexure E. Positive 

Fire Department 22/05/2018 No objection. Positive 

Telkom 26/07/2018 Attached as Annexure F. Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
No objections/comments were received. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
N/A 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
The application will not perpetuate spatial injustices. 

 
Spatial sustainability 
The application is located within the urban edge and thus will not lead to urban 
sprawl.  No natural habitat is impacted upon and it will have no negative 
influence on the environment. 

 
Efficiency 
The application will optimize the use of property in terms of municipal services 
and infrastructure. 
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Spatial resilience 
The application will ensure that the existing resource (land) is used to its 
maximum in an affordable manner and in line with the Overstrand Municipality’s 
forward planning documents. 

 
Good administration 
The application follows the required planning procedures and a good public 
participation process has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

Inconsistent with the Zoning Scheme, but consistent with the Spatial 
Development Framework. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available and have been viewed positively by the 
Engineering Services Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights 

 
The removal of the relevant condition will ensure that less restrictive street building 
lines shall apply that will enlarge the developable area of the property that will 
increase the property value if developed to its full potential resulting in a beneficial 
financial impact for the landowner. 

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
The original holder of rights was the township developer whose rights became null 
and void when the Municipality, the successor in title, took over its functions. 
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The social benefit of the restrictive condition remaining in place, and/or being 
removed/amended 

 
Whether the restrictive condition remains intact or being removed from the Title 
Deed, it will have no social benefit. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
No, it will only result in the upgrading of the property resulting in the increase in 
value of the property. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
Removal of Restrictive Title Deed Conditions 

 
The owner of the subject property wishes to have the relevant restriction removed 
from the Title Deed in order to be in line with the street building lines, that is less 
restrictive, as set out in the Overstrand Municipality Zoning Scheme.  Various 
property owners in the township already had their respective Title Deeds altered by 
means of relaxations or removals of the specific restrictive development clauses.  
The removal of the restrictive condition will thus enable the owner to utilise the 
property more efficiently. 

 
Departure (entrance staircase) 

 
It should be noted that the applicant incorrectly refers to a 4m zoning scheme street 
building line at the Piet Retief Crescent side of the property.  In terms of the Zoning 
Scheme, street building lines of single residential properties are determined on the 
average depths of the erven from the streets it abut.  Erven with an average depth 
of up to 20m has a 3m street building line in lieu of 4m.  See copy of the erf diagram 
(attached as Annexure G).  As can be observed on the diagram the property is not 
square.  It was determined that a 3m zoning scheme street building line applies to 
the Piet Retief Crescent side of the property and not 4m as indicated by the 
applicant in its motivation report as the average depth of the property from Piet 
Retief Crescent is 18,45m.  This section of the application will thus be dealt with as 
such.   

 
The property has been surveyed due to proposed alterations to the existing dwelling 
and the contour lines have been carried over onto the layout plans submitted.  On 
the attached plan no: 794/03 and 04 it can be observed that the ground levels and 
position of the house is of such a nature that the proposed new steps cannot comply 
with the maximum allowable height of 1m of structures within a building line.  
Including the balustrades, the entrance steps will be ±1,415m above natural ground 
level at its lowest point and ±3,15m above natural ground level at its highest point 
where it meets the access point to the dwelling at first floor level. Only a section of 
the open staircase will encroach the 3m Piet Retief Crescent street building line.  
The lowest section of the entrance steps will be situated ±2,215m from the street 
boundary.  Although the entrance steps will be visible from the street it would not 
impact on passing traffic or the public as it will be an open staircase that will only 
serve as entrance to the existing dwelling.  It would also be partially concealed by 
the existing 1,8m high fence on the boundary and the proposed new 1,8m high 
entrance gate with 1,8m high sections of boundary walls on each side thereof, thus 
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also minimizing any impacts on the streetscape.  It is expected that it will not impact 
on the views of the owner of the adjacent Erf 6 as he did not object to the proposed 
encroachment.  Public open spaces are situated directly to the north-east and the 
north-west with no residential properties in that direction that can be impacted upon.   
The encroachment of the open staircase can thus be supported.  (A condition 
should however be imposed that the steps may not be enclosed should it be 
approved.) 

 
Departure (pool, suspended deck and steps) 

 
The landowner also proposes to construct an open suspended deck/terrace with 
open steps together with a swimming pool (splash pool) that will serve as an outside 
entertainment area.  The latter structures will form a unit and it is proposed to 
encroach the 4m north-western street building line and the 2m south-western lateral 
building lines up to the respective erf boundaries to accommodate the proposed 
outside entertainment area.  The suspended deck, pool and steps are higher than 
1m within the building lines that is in contradiction with the requirements of the 
Zoning Scheme.  The steps leading to the suspended deck will be at the same 
level/height as the proposed deck.  The owner also proposes to construct a 
boundary wall of ±1,91m on the common boundary with the adjacent Erf 1438 to 
ensure privacy between the two (2) properties.  The allowable 1m height restriction 
will be exceeded by approximately 0,685m at the highest point. 

 
The encroachment may seem insignificant, but entertainment areas up to erf 
boundaries are not desirable and should not be supported when acceptable merit 
lacks.  Given the proposed location of the entertainment area it is evident that the 
landowner intends to obtain an optimal sea view whilst utilising the entertainment 
area.  It is however the opinion that the encroachment of the 4m north-western 
street building line can be supported in this instance.  The better part of the deck will 
be situated on a natural dune system that occurs on that side of the property making 
sections of that part of the deck partially level with the ground levels.  That side of 
the property also faces public open spaces towards the north-west and east, thus 
not impacting on any rights of property owners. 

 
It appears that the ground level along the south-western lateral boundary has been 
lowered in the past by more than a metre.  Although the affected property owner did 
not object to the proposed encroachment, it is the opinion that the encroachment 
may in future lead to privacy issues for the affected landowner or any possible 
successors in title.  It is the opinion that the landowner can, without mentionable 
cost effective implications, lower the entertainment area to the allowable 1m height 
above natural ground level and still enjoy a proper sea view whilst utilising the 
entertainment area.  The applicant also did not, as an alternative, provide reasons 
why the deck cannot be constructed at the 1m allowable level within the building 
lines along the south-western lateral boundary.  The encroachment of the 2m south-
western lateral building line can therefore not be supported due to a lack in merits. 

 
In view of the above, the application is partially supported in the manner as set out 
in the recommendation of this submission. 
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13. RECOMMENDATION 
 

1. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 
By-Law on Municipal Land Use Planning, 2015 for the removal of restrictive 
Title Deed condition 1.D.(d) as contained in Title Deed T950/1994 applicable to 
Erf 1544 (a portion of Erf 1438), Sandbaai, be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
2. that the application in terms of Section (16)(2)(b) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 on Erf 1544, 
Sandbaai for a departure in order to relax the north-eastern street building 
line from 3m to 2,215m in order to accommodate a new open staircase to the 
dwelling from Piet Retief Crescent, be approved in terms of the provisions of 
Section 61 of the By-Law; 

  
3. that the above approvals in 1. and 2. above be subject to the following 

conditions: 
  
 (a) that this approval is for the dimensions of the open staircase as 

indicated on Plan Numbers 794/02 to 04 dated November 2017 which 
was submitted with the application; 

   
 (b) that the entrance stairs from Piet Retief Crescent to the dwelling may 

not be enclosed in any way; 
 

 (c) that building plans be submitted to the Building Department for 
approval, and that all conditions of the Building – and the Fire 
Department be complied with at that stage; 

   
 (d) that all the conditions in the Engineering Report (attached as Annexure 

E), and Telkom (attached as Annexure F), be complied with; 
   
 (e) that the approvals do not absolve the applicant from compliance with 

any other relevant legislation, and 
   
 (f) that all other applicable development parameters as prescribed in the 

relevant Zoning Scheme be complied with. 
   
4. that the application in terms of Section (16)(2)(b) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 applicable to 
Erf 1544, Sandbaai to relax the north-western street building line from 4m to 
0m to accommodate a new open suspended deck with a swimming pool, be 
approved in terms of the provisions of Section 61 of the By-Law, subject to 
conditions 3. (c) – (f) above; 
 

5. that the application in terms of Section (16)(2)(b) of the Overstrand 
Municipality By-Law on Municipal Land Use Planning, 2015 applicable to 
Erf 1544, Sandbaai to relax the south-western building line from 2m to 0m to 
accommodate a new open suspended deck with steps along the relevant 
lateral boundary, be refused in terms of the provisions of Section 61 of the 
By-Law, and 

   

242



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 28 FEBRUARY 2019 

 
 

6. that the applicant be notified of its appeal right in terms of Section 78 of the 
Overstrand Municipality By-Law on Land Use Planning, 2015 with regard to 
the above decisions. 

 
 

14. REASONS FOR RECOMMENDATION 
 

Approval of removal of the restrictive title deed condition and relaxation of the north 
western and north-eastern street building lines 

 
 The application has followed due procedure. 
 None of the internal departments have any objection. 
 No objections were received. 
 It is in line with policy documents. 
 The north-western and north-eastern sides of the property face public open 

spaces, thus not impacting on any rights of property owners. 
 Is not regarded as being undesirable from a town planning point of view. 

 
Refusal for relaxation of the south-western lateral building line 

 
 Acceptable merits lack. 
 The landowner can, without mentionable cost effective implications, lower the 

entertainment area to the allowable 1m height above natural ground level and 
still enjoy a proper sea view whilst utilising the entertainment area. 

 The applicant did not provide reasons why the deck cannot be constructed at 
the 1m allowable level within the building lines along the south-western lateral 
boundary 

 The encroachment may in future have negative impacts on the owners of the 
adjacent Erf 1438, or any successors in title thereof. 

 It is regarded as being undesirable from a town planning point of view. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Site Development Plans  
Annexure C: Motivation Report 
Annexure D: Title Deed T950/1994 
Annexure E: Engineering Services Report 
Annexure F: Telkom 
Annexure G: Erf diagram 
Annexure H: Aerial photo 

 
SIGNATURES 

 
REGISTERED PLANNER: 

Name :   H VAN DER STOEP 

SACPLAN Reg No:  A/1708/2013 

Signature :  ___________________ 

Date:   ___________________
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