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4.5 
ERF 6114, 49 SIXTH STREET, VOËLKLIP (HERMANUS), OVERSTRNAD 
MUNICIPAL AREA : APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE 
DEED CONDITION AND DEPARTURE: MESSRS PLANACTIVE ON BEHALF OF 
THE ZONDAGH FAMILY TRUST 
 
6114 HVK (3462) 
S van der Merwe (028) 313 8900 Hermanus Administration 
19 January 2018 

 
1. EXECUTIVE SUMMARY 

 
Applications have been received on 7 October 2016 from Messrs PlanActive 
applicable to Erf 6114, Hermanus (Voëlklip) for the following: 

 
Removal of Restrictive Title Deed Condition 

 
Application in terms of Section 16(2)(f) of the Overstrand Municipality By-Law 
on Municipal Land Use Planning, 2016 (By-Law) for the removal of restrictive 
title deed condition D. relating to the distance of buildings and outbuildings 
from street boundaries, as contained in Title Deed No. T12567/2012 
applicable to the above property. 

 
Departure 

 
Application in terms of Section 16(2)(b) of the By-Law to: 

 
 relax the western side building line from 2m to 0m to accommodate the 

existing structure (approved garage) that was illegally converted into a 
studio; and 

 relax the northern street building line from 4m to 0m and  
 the western lateral building line from 2m to 0m to accommodate the 

illegal pergola. 
 

The Locality Plan is attached as Annexure A, the Motivation Report from the 
applicant in support of the application is attached as Annexure B and the Site 
Development Plan is attached as Annexure C.  The Title Deed is attached as 
Annexure J. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf measures 497m² in extent and is located in the residential area of 
Voëlklip. 
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During 2015 the Council approved the categorization of applications that must 
be resolved by the Council, the Municipal Planning Tribunal (Category 1 
applications) and the Authorised Official (AO) (Category 2 applications).  It 
was further decided that decision making applicable to Category 2 
applications be delegated to the Senior Manager:  Town- and Spatial Planning 
(AO) of the Municipality. 

 
The AO, on 26 July 2017, decided on the application as a whole.  The AO 
however did not have the delegated authority to dispose of the application for 
the Removal of Restrictive Title Deed Condition since two (2) valid objections 
were received.  The AO however have delegated powers to dispose on the 
other matters. 

 
An appeal was subsequently lodged by the Municipal Manager of the 
Municipality in terms of the provisions of Section 78 of the Overstrand By-Law 
on Municipal Land Use Planning, 2016 in terms of the powers contemplated in 
Section 51 of the Spatial Planning and Land Use Management Act, 2013 
against the resolution made by the AO.   

 
The Appeal Authority, on 19 January 2018 resolved that the appeal be upheld 
and that the decision by the AO of 26 July 2017 be revoked as a whole, and 
that the application under discussion be submitted to the Municipal Planning 
Tribunal for consideration as a whole. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
Due to the comprehensiveness of the Motivation Report, only the main points 
of motivation are conveyed as follows (the detailed report is attached as 
Annexure B): 

 

 currently there is an existing dwelling with a double garage that has been 
changed into a studio and a pergola.  It is the intension to legalise the 
studio and pergola that is situated within the building lines; 

 the Title Deed also contains building lines that needs to be removed; 

 the property is zoned Single Residential Zone and is utilised as such, 
and surrounding properties are also zoned as such; 

 the approved double garage of ±54m² was converted into a studio.  In 
terms of the former Hermanus Scheme Regulations an outbuilding could 
be accommodated on the lateral building lines provided that it does not 
have any opening windows or doors on the boundary and it be restricted 
to single story; 

 the double garage that has been changed into a studio consists of a 
bedroom, bathroom and living area, and is not being rented out for 
paying guests or long term accommodation; 

 a driveway has been created to the east of the studio that can 
accommodate two (2) vehicles.  The studio wall and boundary wall is 
used as support structures for the pergola.  The pergola is ±29m² and 
can also be used as on (1) additional parking bay – three (3) parking 
bays; 
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 the studio and pergola comply with conditions specified for the 
encroachment of building lines as specified in the Scheme Regulations; 

 the structures encroach the title deed building lines; 

 it is not proposed to change the primary land use of the property, and 
also not to accommodate additional structures; 

 all services on the property already exist and no additional services are 
required; 

 the access from Sixth Street will be retained and no new access points 
are proposed, thus impact on traffic flow in the area will remain 
unchanged; 

 it is only intended to legalize the existing studio with a pergola; 

 the proposal is compatible with the existing built character of the area; 
and 

 the departure and removal of restrictive conditions will have no negative 
impact on the current character and land values of surrounding erven. 

 
The applicant further elaborates on Planning Principles, the Spatial 
Development Framework (SDF), and the Growth Management Strategy 
(GMS).  It is felt that the latter needs not be conveyed, since it is regarded as 
not having a significant, if any, relevance to this application – the points can 
however be viewed in the detailed Motivation Report attached to this 
submission. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Press Yes 16/02/2017 31/03/2017 

Gazette Yes 17/02/2017 31/03/2017 

Notices Yes 17/02/2017 31/03/2017 

Ward councillor Yes 17/02/2017 31/03/2017 

Total comments Two (2) 

Total letters of support None 

Was public participation undertaken in accordance with Section 45- 
49 of the Proposed Draft By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in chapter 2 
of SPLUMA and Chapter VI of LUPA? (can be elaborated further 
below) 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR 
MUNICIPAL DEPARTMENTS 

 

Name  
Date 
received 

Summary of 
comments 

Recommendation  

Operational 
Services 

17/02/2017 No objection. Positive 

Building 
Department 

21/02/2017 

Minimal impact.  
Supported subject to 
the submission of 
building plans in 
compliance with 
SANS10400. 

Positive 

Local Heritage 21/02/2017 No comment. Positive 

Electro Technical 
Services 

10/03/2017 

In view of the fact that 
no services will be 
changed there is no 
comment on the 
proposal. 

Positive 

Telkom 20/03/2017 Annexure H. Positive 

Engineering 
Services 

22/03/2017 Annexure I. Positive 

Fire Services 07/04/2017 

No objection provided 
that a 60 minute fire 
wall on the boundary 
section of the studio 
is provided. 

Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC 

PARTICIPATION 
 

Two (2) legal objections were received that can be summarized as follows: 
 

EM van Schalkwyk (Erf 2064 diagonally opposite the road) 
(Translated from Afrikaans.) 

 
The main points of objection are conveyed as follows: 

 
 it is strange that the structure under discussion is described as a studio 

whilst it is actually a dwelling unit with a bedroom and a bathroom; 
 since there is a great difference between a studio and a dwelling unit, it 

must certainly determine the merit of the application; 
 the aim of a 2m building line on both sides of a boundary is to ensure 

privacy between neighbours. The encroachment of the building line 
violates that privacy; 
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 objector further does not agree with the statement in Par. 3.5 
(motivation) that the violation of the building lines does not impact 
negatively on the privacy of the neighbours at the western side; and 

 a statement is further made in Par. 3.5 (motivation) that the violation of 
the building line at the western wall will not be detrimental to the 
character of the environment.  It is already detrimental to the 
environment since the western wall is in a bad condition and unsightly.  
It is cracked and there is definitely a water leakage problem and the 
paint is weathered. 

 
SM Wright (Erf 2053 adjacent to subject property) 
The main points of objection are conveyed as follows: 

 
 since the purchase of the erf by the current owners, certain changes 

has been made to the property that has been detrimental to her 
property; 

 the structure was erected as a garage/workshop by the previously 
landowner.  Although on the border of her property, it was not a 
problem since it was utilised as a garage.  One of the bedrooms of her 
dwelling is directly across from this garage and the bedroom windows 
face the border; 

 the utilisation of the building as a living area has led to continuous noise 
even late at night.  These neighbours use this space as an 
entertainment/gathering area for meals and togetherness and chairs 
and tables are set out outside the door leading into the building now 
utilised as a flatlet; 

 the walls of the old garage and new carport up to the street border are 
not maintained.  The walls have dampness and other spots that makes 
it look ugly; 

 the motivation report refers to the building as a studio, and in the 
Afrikaans notice an “ateljee” which is very confusing as the building is 
not a studio, but a separate living quarter.  In English a “studio” means 
a workroom where various forms of art (e.g. films, music and art) are 
done.  This is not the case as the converted garage building is used as 
a living area which contains a bathroom/toilet and a living room; 

 the Motivation Report refers to the newly constructed carport as a 
pergola.  This is also confusing since a pergola is a framework made of 
wooden posts and bars around which plants can be trained to grow in a 
garden.  It should also be noted that the flatlet’s warm water geyser is 
attached to the wall at the carport side; 

 the Motivation Report does not point out why no plans were submitted 
to the Municipality for approval before the reconstruction of the garage 
changing to the flatlet and garage; 

 the Motivation Report does not state why the approvals of the owners 
of neighbouring properties were not requested before the construction 
changes; and 

 objector strongly disagrees with paragraphs 3.5 and 3.6 (motivation) 
that the changed structure and building line departures will not 
negatively impact on surrounding erven. 
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8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
EM van Schalkwyk (Erf 2064) 

 
 the double garage that was changed into a studio consists of a bedroom, 

bathroom and living room.  There is no kitchen facility within the studio; 
 with reference to the definition of a dwelling house it is clear that the studio 

does not qualify as a dwelling house, but rather as a studio due to the fact 
that the studio has no kitchen facilities and is not designed to 
accommodate a single family; 

 there are no windows or doors on the western wall of the studio that will 
impact the privacy of the adjoining landowner.  It should be noted that the 
objector’s property is situated across the road and the studio does not 
impact on them from a privacy point of view; and 

 a building plan was approved to accommodate a double garage that was 
later changed into a studio.  If the land use of the double garage remains, 
the impact of the western wall of the studio on the neighbour would have 
been the same and would have no relevance to the application that 
constitutes a land use change of an existing building. 

 
SM Wright (Erf 2053) 

 
 the objector mentions that the building was previously constructed as a 

double garage and workshop and that they had no objection against the 
use.  The objector however objects for the use of the building as a 
studio.  Noise is the major concern for the objector when the landowners 
make use of a portion of the studio as an entertainment area and also 
having furniture outside.  The property is not permanently occupied and 
is a holiday home.  During the summer holiday seasons when the 
property is occupied by the landowners, they tend to make use of the 
outside space to entertain as most of the holiday makers in Voëlklip do; 

 if the studio was used as a garage and workshop, the owners would 
have still made use of the outside space to entertain, the same way they 
do now.  The studio has a minimal impact on the neighbour.  The studio 
is not a flatlet as it has no kitchen facilities and it is also not rented out as 
a flatlet; 

 the dampness of the wall has no relevance to the land use change of the 
building and should not be taken into account when evaluating the 
application.  The owners will however address the matter to ascertain 
how it could be remedied; 

 the studio does not qualify as an additional dwelling, and therefore only 
one (1) dwelling unit, being the double story dwelling, is located on the 
erf.  The studio and parking bay under the pergola is also not being 
rented out as a flatlet as previously stated; 

 the pergola consists of wooden slats suspended between the boundary 
wall and outer wall of the studio; 

 the fact that the geyser is mounted against the wall does not change the 
pergola to any other type of structure and remains a pergola; and 
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 according to our knowledge no fixtures such as sun shades, parasols, 
etc. does not require building plan approvals.  During the 2016/2017 
Christmas holiday, Hermanus experienced extremely hot weather and 
the owner was obliged to put up a shade net for their protection against 
the sun in order to enjoy the outdoor space. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
The points of objection are noted, as well as the comment of the applicant 
thereon.  In order to avoid duplication, the assessment of the objections 
should be read in unison with the desirability of the application as set out 
further in this submission. 

 
All the internal departments’ comments have been positive. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use 
Management Act, 2013 (Act 16 of 2013) 

 
The application in general is in line with the planning objectives, the 
objectives relating to: 

 
Spatial Justice 
The application property is situated within an existing residential area.  
The proposal will not further perpetuate past spatial imbalances. 

 
Spatial sustainability 
The property is located within the urban edge and thus will not lead to 
urban sprawl.  No natural habitat is impacted upon and will have not any 
negative influence on the environment. 

 
Efficiency 
The property optimizes the use of property in terms of municipal services 
and infrastructure. 

 
Spatial Resilience 
The application will ensure that the existing resource (land) is used to its 
maximum in an affordable manner and in line with the Overstrand 
Municipality’s forward planning documents. 

 
Good administration 
The application followed the required planning procedures and the public 
process has been followed. 
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10.3 (In)consistency with the principles referred to in Chapter Vl of the 

Land Use Planning Act, 2014 (Act 3 of 2014) 
 

Same. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable 
Policies 

 
Consistent with the Zoning Scheme and Spatial Development 
Framework. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available and have been viewed positively by 
the Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents. 

 
10.9 Additional Planning Motivation For Removal of Restrictive 

Condition 
 

Due to the nature of the street building line encroachment, being an 
open pergola, the aspects regarding financial or other value of rights; 
personal benefits; social benefit of the restrictive condition remaining in 
place and/or being removed; and the removal of all rights enjoyed by the 
beneficiary or only some of those rights, are not regarded as significant 
in this case, thus not having any mentionable impacts. 

 
10.10 THE DESIRABILITY OF THE PROPOSAL 

 
Background 

 
 From building records it could be determined that structural 

additions were approved on the property as far back as 1981.  
The latter plan indicates the structure under consideration as an 
existing combined store room/carport at the time.  No plans prior 
to 1981 could be traced. 
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 During 1991 plans were approved for alterations to what was 
indicated as an “existing garage” on the building plans submitted.  
Alterations mainly consisted of a new garage door and the 
construction of a small store room within the garage.  It is thus 
evident that the illegal conversion of the combined store 
room/carport occurred between 1981 and 1991. 

 The property was sold to the current landowners during 2012.  It 
can thus be assumed that the current landowners were 
responsible for the conversion of the garage into the current 
usage thereof since no change of ownership occurred since the 
purchase date up to the date of submitting the application under 
discussion [see Google Maps extract of September 2013 
(attached as Annexure G)]. 

 No approved building plans exist for the pergola. 
 

Notwithstanding the above, the points of objection and the applicant’s 
points of comment thereon, a critical point that was raised in the 
objections is the fact that the applicant does not elaborate on the specific 
type of studio that the structure is being utilised for.  The applicant in fact 
makes a statement in its comment on this point of objection that during 
the festive seasons the structure is partially utilised as an entertainment 
area.  It is thus in contradiction for what is actually being applied, being a 
studio only. 

 
Refer to the layout plans:  A further point of objection refers to the 
structure being a liveable area (“flatlet”) that contains a bedroom, living 
room and bathroom.  The latter point is supported from a planning point 
of view since the structure can indeed be regarded as a liveable 
area/structure (whether it contains a kitchen or not), and liveable 
areas/structures directly along erf boundaries are regarded as being 
undesirable from a town planning perspective and is under normal 
circumstances not supported.  The inside layout of the structure as 
indicated on the layout plans submitted with the application further 
strengthens this point of view.  Further, a full blown kitchen does not 
have to be fitted within the structure to make it habitable, because in 
these modern times people tend to make use of more modern types of 
electrical equipment (microwaves, dishwashers, kettles, etc.) in order to 
turn a structure like this into a liveable entity.   

 
In addition to the above it should be noted that in terms of the definition 
of a second dwelling unit as set out in the Zoning Scheme, outbuildings 
that are utilized for accommodation purposes shall be considered a 
second dwelling unit for the purposes of the scheme. 

 
Although dwelling units are primary land uses on single residential 
properties, the position thereof within building lines are undesirable and 
not supported. 

 

508



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 28 FEBRUARY 2018 

 
 

It is thus the opinion that the structure does not qualify as an outbuilding 
per se.  The motivation and the comments of the applicant on the 
objections can therefore not be supported, as the applicable points of the 
objectors carry enough substantial weight not to support the application, 
further making the application undesirable.  The illegal conversion of the 
double garage into a “liveable” structure should therefore not be 
condoned and the landowners should convert the structure back to a 
garage as per the dimensions of the building plan approved on 
21/02/1991 (attached as Annexure F). 

 
The pergola on the other hand is neatly built and regarded as 
aesthetically pleasing.  It is further the opinion that the encroachment 
thereof up to the western lateral boundary and street boundary has a 
minimal, if any, impact on the surrounding property owners, street views, 
views of vehicle drivers and the existing built environment.  Further, no 
direct access from the street is gained to the pergola that is also used as 
a parking area.  In addition it must also be taken into consideration that 
the structure is open on the sides and is not covered.  Building plans 
must however be submitted for approval and the pergola must conform 
to the requirements set out in the Zoning Scheme.  In the latter regard 
the removal of the restrictive title deed condition and subsequent building 
line relaxations for the pergola can be supported. 

 
11. RECOMMENDATION 

 
1. that the objections be noted; 
  
2. that the application in terms of Section 16(2)(b) of the Overstrand 

Municipal By-Law on Municipal Land Use Planning, 2016 (By-Law), 
applicable to Erf 6114, Hermanus (Voëlklip) in order to relax the 
western lateral building line from 2m to 0m to accommodate the 
existing structure (approved garage) that was converted into a 
studio; be refused in terms of the provisions of Section 61 of the 
By-Law; 

  
3. that the application in terms of Section 16(2)(f) of the By-Law in 

order to remove condition D. relating to the distance of buildings 
and outbuildings from street boundaries as contained in Title Deed 
No. T.12567/2012 applicable to Erf 6114, Hermanus (Voëlklip) to 
accommodate the existing pergola, be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
4. that the application in terms of Section 16(2)(b) of the By-Law, 

applicable to the above property, in order to relax the northern 
street building line from 4m to 0m and the western lateral building 
line from 2m to 0m, to accommodate the existing pergola, 
be approved in terms of the provisions of Section 61 of the By-
Law; 
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5. that the landowners convert the structure, applied for as a studio, 
back to a garage with the dimensions as per the approved building 
plan of 21/02/1991 (attached as Annexure F); 

  
6. that the decisions in 4. and 5. above be subject to the following 

conditions: 
  
 (a) that building plans be submitted to the Building Department 

for approval regarding the decisions in Paragraphs 4. and 5. 
above within sixty (60) days of the final decision of the 
application, and that all conditions of the Building – and Fire 
Department be complied with at that stage; 

   
 (b) that the conversion of the structure referred to in Paragraph 

5 above, be done within sixty (60) days of the final approval 
of the building plans as refered to above; 

   
 (c) that all other applicable development parameters as 

prescribed in the relevant Zoning Scheme, be complied with; 
 (d)  
  that this approval does not absolve the applicant from 

compliance with any other relevant legislation; 
 

 (e) that the conditions of Telkom (attached as Annexure H), be 
complied with, and 

   
 (f) that the conditions in the Services Report (attached as 

Annexure I), be complied with. 
   
7. that the applicant and the objectors be notified of their respective 

rights of appeal in terms of Section 78 of the Overstrand 
Municipality By-Law on Land Use Planning, 2016 with regard to the 
above decisions. 

 
12. REASONS FOR RECOMMENDATION 

 
1. Refusal of the application in Paragraph 2 of the decision. 

 
 The objections that were received are substantial and fair, and thus 

supported. 
 Liveable areas on common boundaries are not desirable from a town 

planning point of view. 
 

2. Approval of the applications in Paragraphs 3 and 4 of the decision. 
 

 The application has followed due procedure. 
 None of the internal departments have any objection. 
 The application is desirable from a town planning point of view. 
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13. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Layout Plans 
Annexure C: Motivation Report 
Annexure D: Objections 
Annexure E: Comment on objections 
Annexure F: Approved building plan dated 21/02/1991 
Annexure G: Google Maps Extract 
Annexure H: Telkom 
Annexure I: Engineering Services 
Annexure J: Title Deed No. T12567/2012 

 
 

SIGNATURES 
 

REGISTERED PLANNER: 

Name :   S VAN DER MERWE 

SACPLAN registration number:  A/1850/2014 

Signature :  ___________________ 

Date:   ___________________ 
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