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4.3 
REFERRAL: ERF 5473, 13 17TH AVENUE, VOËLKLIP, HERMANUS, OVERSTRAND 
MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED 
CONDITION, REZONING, CONSENT USE AND DEPARTURE: MESSRS WRAP PROJECT 
OFFICE ON BEHALF OF DE BROEDER INVESTMENTS (PTY) LTD 
 
5473 HVK 
File Ref: 4088/2022 
P Roux (028) 313 8900 Hermanus Administration 
17 July 2023 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 14 March 2021 from Messrs WRAP Project 
Office on behalf of De Broeder Investments (PTY) Ltd in terms of the Overstrand 
Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law) applicable to 
Erf 5473, Hermanus, for the following: 

 
❖ removal of restrictive title deed condition in terms of Section 16.(2)(f) of the By-

Law in order to remove restrictive Condition III.D.(c) contained in Title Deed 
T9341/2014; 

❖ rezoning in terms of Section 16.(2)(a) of the By-Law in order to rezone the 
property from Residential Zone 1: Single Residential to Business Zone 3: Local 
Business to allow business related uses on the property (offices); 

❖ consent use in terms of Section 16.(2)(o) to accommodate a flatlet on the ground 
floor of a business premises, and 

❖ departure in terms of Section 16.(2)(b) to relax the western building line from 3m 
to 2,68m to accommodate the proposed offices and the southern building line from 
3m to 2,48m to accommodate the proposed flat. 

 
The proposal was considered by the Municipal Planning Tribunal (MPT) on 
27 February 2023, and it was resolved as follows: 

 
“1. that the comments/objections received be noted; 
  
2. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Land Use Planning, 2020 (By-Law) applicable to Erf 
5473, Hermanus for removal of Condition III.D(c) of Title Deed T9341/2014, 
to accommodate offices and a professional practice, not be approved, in 
terms of the provisions of Section 61 of the By-Law; 

  
3. that the applications in terms of the By-Law applicable to Erf 5473, 

Hermanus, for the following 
❖ rezoning in terms of Section 16.(2)(a) of the By-Law in order to rezone 

the property from Residential Zone 1: Single Residential to Business 
Zone 3: Local Business to allow business related uses on the property 
(offices); 

❖ consent use in terms of Section 16.(2)(o) to accommodate a flatlet on 
the ground floor of a business premises, and 

❖ departure in terms of Section 16.(2)(b) to relax the western building line 
from 3m to 2,68m to accommodate the proposed offices and the 
southern building line from 3m to 2,48m to accommodate the proposed 
flat. 

170



AGENDA : MUNICIPAL PLANNING TRIBUNAL 31 AUGUST 2023 
 
 

 
not be approved in terms of the provisions of Section 61 of the By-Law; 
 

4. that the applicant and persons who commented be notified of their right of 
appeal in terms of Section 78 of the Overstrand Municipality Amendment By-
Law on Land Use Planning, 2020 with regard to the above conditions of 
approval.” 

 
Reasons for the above decision are as follows: 

 
• The proposed use is in stark contrast to the residential character of the area. 
• The Overstrand Growth Management Strategy, 2010 clearly indicated an area in 

Voëlklip which is earmarked for Economic Opportunity (local).  This area is 
central in Voëlklip and ideally located for commercial/business activities to cluster.  
Therefore, the Municipality’s view is to centralise and cluster business activities 
together and not allow for the dispersion of business activities throughout the 
residential suburb or along the R43 (Seventh Street).  A precedent will be created 
of ad hoc commercial erven which will lead to the fragmentation of the residential 
suburb and line development along the R43 (Seventh Street). 

• The motivation does not address the deviation of the Overstrand Municipal 
Spatial Development Framework, 2020 or of the Overstrand Growth 
Management Strategy, 2010. 

• The objections received are noted and the concern that the proposed use will 
change the character of the area is agreed with.  It should be noted that the land 
use application is not clear whether it is specifically a rezoning for a doctor’s 
office and it seems like the rezoning is to allow for any type of professional.  Thus, 
the fact that the property was used as a physiotherapy centre in the past is not 
relevant as attorneys, vets, or architects can utilise the property for their use and 
in different ways.  Each type of professional practice has its own operational 
methods which could negatively impact the surrounding area. 

 
Notice of the decision was sent on 7 March 2023.  One appeal was received against 
the decision of the Municipal Planning Tribunal (MPT).  The appeal was received 
from Messrs WRAP Project Office on behalf of De Broeder Investments (PTY) Ltd.  
The appeal was submitted on 27 March 2023 and is therefore submitted within the 
prescribed 21 days from the date of notification of the decision and the relevant 
appeal fee was paid.  The appeal is thus regarded valid. 

 
The Appeal was sent to the Appeal Authority on 21 June 2023.  On 5 July 2023 the 
Appeal Authority referred the appeal back to the MPT.  The reason for the referral is 
to request advice and reconsideration of the application, in that the MPT suggests 
restrictive conditions to the type of business to be accommodated on Erf 5473 which 
will have the least potential of negative impact on the ambiance of Voëlklip. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The application was previously considered by the MPT and the decision of the MPT 
was appealed.  The Appeal Authority has referred the matter back to the MPT to 
request advice and reconsideration of the application. 
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The Regulations in terms of the Spatial Planning and Land Use Management Act, 16 
of 2013 SPLUMA, hereafter referred to only as the Regulations, states the following: 

 
“26 Decision of appeal authority 
(1) An appeal authority must - 

(a) consider and determine all appeals lawfully submitted to it; 
(b) confirm, vary or revoke the decision of the Municipal Planning Tribunal or 

authorised official; 
(c) provide reasons for any decision made by it; 
(d) give directions relevant to its functions to the municipality; 
(e) keep a record of all its proceedings; and 
(f) determine whether the appeal falls within its jurisdiction. 

(2) If the appeal authority revokes a decision of the Municipal Planning Tribunal 
or authorised official it may remit the matter to the Municipal Planning Tribunal or 
authorised official or replace the decision with any decision it regards necessary. 

 
(3) The appeal authority may appoint a technical adviser to advise or assist it with 
regard to a matter forming part of the appeal.” 

 
In terms of Section 26(2) of the Regulations the Appeal Authority can remit the 
matter to the Municipal Planning Tribunal, and in this case the Appeal Authority has 
done so (Refer to Annexure A). 

 
This report will not discuss all the details of the application and appeal as the 
various reports including the motivation and appeal documents are attached.  This 
report will be limited to the task which the MPT has been assigned with, which is to 
suggest restrictive conditions to the type of business to be accommodated on 
Erf 5473 which will have the least potential of negative impact on the ambiance of 
Voëlklip. 

 
4. Discussion 

 
The application entails the rezoning of Erf 5473 from Residential Zone 1: Single 
Residential to Business Zone 3:  Local Business to allow for offices.  In the reports 
which served before the MPT and the Appeal Authority it was stated that the 
proposed rezoning cannot be supported due to the rezoning not being localised 
(centralised) with other commercial activities and that the office use does not limit 
the use of the property to a specific use.  The applicant compared the rezoning to 
that of a home occupation and seemingly the physio therapist which was there 
previously.  It was noted in the reports that the rezoning will allow the property 
owner to retain the structure as is and utilise the property on a scale which is more 
than what is allowed for under home occupation. 

 
As discussed in the reports, the opinion is still held that rezoning cannot be 
supported and the only commercial use of the property which will not affect the 
character of the area is a home occupation.  Home occupation is a primary right 
under the Residential Zone 1: Single Residential and has set parameters.  The 
parameters limit the scope of the use in terms of size and impact which is essential 
in order to maintain the residential character. 
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It should also be noted that should the rezoning be allowed that the impact of the 
rezoning may negatively affect traffic flow in the area (as the site is situated at the 
entrance of Voëlklip), it will create a precedent where commercial zoned erven are 
developed haphazardly throughout the suburb and linear dispersion of business 
activities along the R43 can occur which will have additional impact on traffic flow on 
the R43. 

 
It is therefore proposed that the restrictive conditions which are to be considered are 
the parameters of home occupation and that the rezoning of the property not be 
approved. 

 
The parameters for home occupation in terms of the Section 16.10.10 of the Land 
Use Scheme is as follows: 

 
(2) General development parameters for home occupation: 

 
a) the proprietor of the home occupation must permanently reside in the dwelling; 
b) the total area used for a home occupation, including storage area required for 

the use, shall not exceed 25% or 50 m² (whichever is most restrictive) of the 
total floor area of the building from which it is to be conducted; 

c) no more than 3 persons in total shall be engaged in home occupation 
activities on the property, including the occupants or the occupant and any 
assistants; 

d) home occupation shall be conducted completely indoors; 
e) the storage of products, goods, or supplies connected to the home occupation 

shall be inside a building; 
f) no more than one vehicle, not exceeding 3 500 kg in gross weight, shall be 

utilised for the home occupation; 
g) the hours of operation are restricted to 07h30 to 17h30 on Mondays to Fridays 

and 07h30 to 13h00 on Saturdays; 
h) on-site parking must be provided to the satisfaction of the Municipality, provided 

that at least two on-site parking bays are provided in addition to the normal 
parking required; 

i) the exercise of home occupation shall be subject to the submission of a site 
plan (for record purposes) demonstrating compliance with the requirements 
pertaining to home occupation and land use parameters; 

j) a conveyancing certificate shall be submitted, demonstrating there is no title 
deed restrictions that restrict the home occupation; 

k) the use shall also comply with all environmental and nuisance control 
regulations; the exterior of the building and the lot shall not be changed in such 
a way as to decrease its residential appearance, except for permitted parking 
spaces; 

l) the use shall not involve the storage or use of hazardous, flammable, or 
explosive substances, other than types and amounts commonly found in a 
dwelling; the use shall not involve the use or storage of toxic substances; 

m) the Municipality may impose additional conditions in order to minimise any 
potential public nuisance; 

n) occupation shall be subject to the submission of a site plan for record purposes, 
demonstrating compliance with the requirements, and 

o) only one un-illuminated sign shall be permitted, which shall be fixed to the 
building or boundary wall or fence, and such sign shall be in line with the 
Overstrand bylaw relating to outdoor advertising and signage. 
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Removal of restrictive title deed condition 
 

The application also intended to remove a restrictive title deed condition that 
prohibits the applicant from operating a place of business on the subject property this 
includes a home occupation.   

 
The title deed condition contained the following wording:  Condition III.D.(c) “No 
canteen, hotel, shop, factory industry or any place of business whatsoever shall be 
opened or conducted on the said property except with the consent of the Transferor 
Company.” 

Should a home occupation be allowed, then it stands to reason that the application 
for the removal of the title deed condition will also have to be considered. 

 
It is proposed that the condition be replaced with the following condition which limits 
the use of the property as follows: 

 
“No canteen, hotel, shop, factory industry or any place of business whatsoever, 
except for offices, shall be conducted on the said property except with the consent 
of the Overstrand Municipality.” 

 
Conclusion 

 
That the Appeal Authority notes that the MPT does not support the rezoning of the 
property.  Home occupation is supported on the property and the amendment of the 
restrictive title deed conditions is supported on the subject property subject to the 
recommendation. 

 
13. RECOMMENDATION 

 
1. that Appeal Authority take note of the conditions as proposed by the Municipal 

Planning Tribunal, which are as follow; 
  
2. that the applications in terms of the By-Law applicable to Erf 5473, Hermanus, for 

the following 
 
• rezoning in terms of Section 16.(2)(a) of the By-Law in order to rezone the 

property from Residential Zone 1: Single Residential to Business Zone 3: 
Local Business to allow business related uses on the property (offices); 

• consent use in terms of Section 16.(2)(o) to accommodate a flatlet on the 
ground floor of a business premises, and 

• departure in terms of Section 16.(2)(b) to relax the western building line from 
3m to 2,68m to accommodate the proposed offices and the southern building 
line from 3m to 2,48m to accommodate the proposed flat. 

 
not be approved in terms of the provisions of Section 61 of the By-Law; 

  
3. that the commercial use be limited to that of a home occupation and subject to the 

following parameters: 
  
 (a) the proprietor of the home occupation must permanently reside in the 

dwelling; 
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 (b) the total area used for a home occupation, including storage area required 

for the use, shall not exceed 25% or 50 m² (whichever is most restrictive) of 
the total floor area of the building from which it is to be conducted; 

   
 (c) no more than 3 persons in total shall be engaged in home occupation 

activities on the property, including the occupants or the occupant and any 
assistants; 

   
 (d) home occupation shall be conducted completely indoors; 
   
 (e) the storage of products, goods, or supplies connected to the home 

occupation shall be inside a building; 
   
 (f) no more than one vehicle, not exceeding 3 500 kg in gross weight, shall be 

utilised for the home occupation; 
   
 (g) the hours of operation are restricted to 07h30 to 17h30 on Mondays to 

Fridays and 07h30 to 13h00 on Saturdays; 
   
 (h) on-site parking must be provided to the satisfaction of the Municipality, 

provided that at least two on-site parking bays are provided in addition to the 
normal parking required; 

   
 (i) the exercise of home occupation shall be subject to the submission of a site 

plan (for record purposes) demonstrating compliance with the requirements 
pertaining to home occupation and land use parameters; 

   
 (j) a conveyancing certificate shall be submitted, demonstrating there is no title 

deed restrictions that restrict the home occupation; 
   
 (k) the use shall also comply with all environmental and nuisance control 

regulations; the exterior of the building and the lot shall not be changed in 
such a way as to decrease its residential appearance, except for permitted 
parking spaces; 

   
 (l) the use shall not involve the storage or use of hazardous, flammable, or 

explosive substances, other than types and amounts commonly found in a 
dwelling; the use shall not involve the use or storage of toxic substances; 

   
 (m) the Municipality may impose additional conditions in order to minimise any 

potential public nuisance; and 
   
 (n) only one un-illuminated sign shall be permitted, which shall be fixed to the 

building or boundary wall or fence, and such sign shall be in line with the 
Overstrand bylaw relating to outdoor advertising and signage. 

   
4. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Land Use Planning, 2020 (By-Law) applicable to Erf 
5473, Hermanus for removal of Condition III.D(c) of Title Deed T9341/2014, to 
accommodate offices and a professional practice, be amended to read as 
follow:,  
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“No canteen, hotel, shop, factory industry or any place of business whatsoever, 
except for offices, shall be conducted on the said property except with the consent 
of the Overstrand Municipality.” 

 
15. ANNEXURES 

 
Annexure A: Letter from the Appeal Authority, dated 5 July 2023 
Annexure B: Report to the Appeal Authority, dated 21 June 2023 
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